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ERRATUM. 

Page  463:    Beginning  of  flftb  line.  "2  cts.  per  100  IbR.,'*  should  be  "4  cts.  per 
100  lbs." 
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OPINIONS  AND  DECISIONS 


OF  THE 


Railroad  Commission  of  Wisconsin 


E,   E.  PAYNE  ET  Af... 

V8.- 

WISCONSIN  TELEPHONE  COMPANY. 


Decided  Aug.  3,  IDOO. 


Aside  from  minor  ipsues.  this  petition  of  citizens  and  taxpayers  of 
Marinette  alleges  excessive  and  unreasonable  rates  charged 
by  the  Wisconsin  Telephone  Company. 

A  valuation  of  the  physical  property  of  the  company  was  made  by  the 
engineers  of  the  Commission.  The  testimony  which  is  sum- 
marized herein  recites  the  history  of  the  plant  and  the  growth 
of  business.  Some  attention  is  also  given  to  the  utilization 
and  efficiency  of  the  present  plant  equipment  and  to  the  rela- 
tion of  different  classes  of  subscribers  to  one  another  from  the 
point  of  view  of  operating  expenses.  Much  emphasis  is'  laid  on 
the  testimony  on  depreciation  and  the  proper  rate  of  return. 
An  elaborate  analysis  of  earnings  and  expenses  of  the  re- 
spondent comnany.  prepared  by  a  firm  of  accountants,  is  re- 
viewed. Supplementary  statements  submitted  by  the  company 
at  the  request  of  the  Commission  are  likewise  discussed.  All 
of  these  statistical  compilations  were  checked  by  the  Com- 
mission and  the  results  of  such  check  shown  herein.  On  the 
whole,  the  figures  submitted  were  found  to  be  substantially 
correct.  Comparative  tables  of  various  kinds  are  introduced. 
The  basis  of  anportionment  of  common  expenses  between  ex- 
change and  toll  service  used  in  this  case  is  described,  but  the 
general  question  of  aDportionm^nt  is  still  under  investigation 
and  the  methods  followed  in  this  case  will  not  necessarily  be 
followed  in  subsequent  rases.  The  net  earnings  of  the  com- 
pany during  the  years  1902  to  1909,  inclusive,  are  shown  to 
vary  from  2.62  to  13.60  per  cent  on  the  estimated  inventory 
investment;  and  from  2.16  to  12.59  ner  cent  on  the  book  cost. 

Intangible  values  embraclns:  franchise  values,  good  will  and  going 
value  are  briefly  discussed.  No  franchise  value  can  attach  to 
the  business  of  telephone  comnanies  in  Wiscon^iin.  Good  will 
<s  an  attribute  of  a  competitive  business.  The  Public  Utilities 
Law  regards  the  telephone  business  as  a  competitive  business. 
It  follows  that  good  will  may  be  an  element  of  value  of  the 
telephone  business,  but  if  ^o,  it  is  not  an  element  of  value 
which  must  be  considered  in  establishing  a  rate.  Nothing  la 
allowed  in  the  present  case  for  good  will,  ^  t 
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Going  value  is  dlBtingulshed  from  going  concern  value.  The  uncom- 
pensated cost  incurred  in  building  up  the  business  must  be 
considered  in  rate  making.  The  seller  of  a  plant  which  is  a 
going  concern  may  be  able  to  get  more,  and  the  purchaser  bo 
willing  to  pay  more,  than  for  a  plant  which  has  no  established 
business.  Similarly  in  expropriation  proceedings  going  con- 
cern value  may  increase  the  amount  of  indemnity  to  be  paid, 
but  this  "more'*  is  not  property  which  is  used  and  useful  for 
the  convenience  of  the  public.  Every  effort  honestly  put  forth, 
every  dollar  properly  expended  and  every  obligation  legitimately 
incurred  in  the  establishment  of  an  efficient  public  utility  busi- 
ness must  be  taken  into  consideration  in  the  making  of  rates. 
Collectively  theee  elements  may  be  characterized  by  the  term 
going  value.  Whether  going  value,  used  in  this  sense,  shall 
be  made  a  part  of  the  capitalized  value  of  the  plant  or  be 
provided  for  by  means  of  a  sinking  or  similar  fund,  is  a  mat- 
ter to  be  decided  on  the  facts  in  each  particular  case. 

The  decision  of  the  suprfme  court  of  Wisconsin  in  the  '"800**  Case. 
137  Wis.  80,  is  referred  to  in  connection  with  the  treatment 
to  be  accorded  the  surplus  earnings  of  the  respondent  com- 
pany. In  its  last  analysis  the  present  case  resolves  itself  into 
a  question  of  the  treatment  of  this  "margin"  which  the  su- 
preme court  says  is  scmething  in  which  the  utilities  and  the 
public  alike  are  vitally  interested,  and  upon  the  existence  of 
which  betterments  in  construction  or  improvements  in  service 
generally  depend. 

The  rate  of  return  which  must  be  allowed  to  a  utility,  again,  depends 
upon  the  conditions  and  circumstances  in  each  individual 
case.  The  rate  of  interest  is  influenced  by  national  and  inter- 
national competitive  forces  modified  by  local  conditions.  Wis- 
consin cannot  segregate  itself  and  stand  in  isolation  as  If 
exempt  from  these  forces.  Whatever  rate  of  return  is. neces- 
sary to  invite  capital  into  the  particular  field  under  considera- 
tion, must  be  allowed. 

The  amounts  charged  to  operating  expenses  under  the  head  of  "instru- 
ment rental"  are  possibly  in  excess  of  a  fair  rental  on  the 
market  valuv>  of  subscribers'  sets.  This  excess  may  be  con- 
sidered in  disposing  of  claims  for  outside  legal,  engineering  or 
other  service.  However,  the  whole  subject  of  instrument 
rental  is  being  further  investigated  and  more  may  be  said 
regarding  it  in  connection  with  pending  cases. 

Without  including  anything  under  the  head  of  intangible  values,  the 
Marinette  plant  has  been  earning  an  average  of  9.1  per  cent 
on  the  estimated  inventory  investment,  and  8.18  per  cent  on 
the  book  cost.  The  annual  rate  has  fluctuated  through  a  range 
of  10  per  cent.  The  estimated  book  cost  is  the  proper  value 
to  be  considered  in  the  nresent  proceeding. 

A  reduction  of  25  cts.  per  month  in  the  rates  for  all  basal  classes  of 
business  and  residence  service  wculd  reduce  the  rate  of  re- 
turn to  4.39  ner  cent  on  the  book  cost.  A  reduction  to  this 
point  would,  in  our  judgment,  be  bad  policy,  unlawful  and  un- 
constitutional. The  only  reduction  which  could  apparently  be 
made  would  be  a  reduction  of  25  cts.  per  month  in  the  rates 
of  some  one  class  of  subscribers.  If  the  rates  of  one  class, 
as  compared  with  the  rates  of  another,  could  be  shown  to  be 
proportionately  too  high  or  unjustly  discriminatory,  enough 
might  be  extracted  from  the  "margin"  of  nrofit  to  bring  about 
such  a  reduction.  At  best  such  action  would  be  a  nibbling 
process,  affording  little  relief  to  the  body  of  subscribers  as  a 
whole,  possibly  irritating  the  classes  not  heneflted  and  causing 
annoyance  to  the  company.  ^.g,.^^,  ,^  GoOglc 
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In  our  Judgment  and  in  view  of  all  the  circumstances  and  facts  set 
forth  in  this  opinion,  we  believe  it  to  be  better  public  policy, 
in  the  long  run,  to  leave  the  present  prosperous  condition  of 
the  Marinette  exchange,  as  well  as  the  present  rates  undis- 
turbed lor  the  time  being  and  to  watch  closely  the  conduct 
of  the  business  and  the  results  of  the  operation  of  the  ex- 
change in  the  future. 

It  follows  that  no  order  will  be  made. 

The  petition  in  this  case  was  filed  by  fifty-seven  citizens  and^ 
property  owners  of  Marinette,  Wis.,  and  alleged,  in  substance, 
that  the  defendant  company  had  raised  its  schedule  of  charges 
several  times  in  recent  years;  that  it  had  announced  a  further 
increase  to  date  from  Aug.  1,  1907;  that  the  minimum  charge 
for  four-party  line  service  is  to  be  $1.50  per  month  instead  of 
$1.00  per  month ;  that  the  increases  announced  by  the  respondent 
company  are  extortionate  and  unreasonaWe,  and  that  its  rates 
generally  are  too  high. 

The  answer  of  the  defendant  company  sets  forth  certain  facts 
concerning  the  organization  and  location  of  the  company  and  the 
operation  of  its  plant,  and  denies  that  the  rates  at  the  Marinette 
exchange  have  been  raised  or  that  they  are  unreasonable.  It 
sets  up  that,  on  the  contrary,  all  changes  in  their  schedules  gov- 
erning the  Marinette  district  have  been,  in  fact,  reductions. 

Concerning  the  radius  within  which  the  Marinette  rates  apply, 
the  answer  points  out  that  the  service  furnished  the  users  of  tele- 
phones at  the  aforesaid  exchange  included,  and  does  now  in- 
clude, service  to  and  in  connection  with  ail  users  of  telephones 
within  the  exchange  of  the  Michigan  State  Telephone  Company 
in  the  city  of  Menominee,  Mich. 

The  answer  sets  up  further  that  the  defendant  company  has, 
from  time  to  time,  abolished  inferior  and  unsatisfactory  classes 
of  service  at  Marinette,  in  order  to  render  improved  and  more 
efficient  service ;  that  grounded  circuits  are  impossible  of  proper 
maintenance  and  unsatisfactory  in  service;  that  the  respondent 
company  began  to  abolish  the  said  grounded  circuit  service  about 
October,  1905,  and  to  substitute  therefor  metallic  circuit  serv- 
ice; that  the  respondent  company  found  four-party  line  serv- 
ice open  to  the  same  objections  and  ceased  making  contracts 
for  the  same  about  October,  1905;  that  the  respondent  com- 
pany has  endeavored  since  that  time  to  change  all  its  contracts 
lor  grounded  circuit  service,  or  four-party  lines,  to  one-  or  two- 
party  metallic  circuit  service ;  that  in  the  early  part  of  the  year  j 
1907  the  respondent  company  rebuilt  its  entire  exchange  at  Mari^^^S*^^ 
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iiette  on  a  metallic  circuit  system  basis,  and,  in  order  to  permit 
the  Operation  of  the  said  exchange  on  a  purely  metallic  circuit 
basis,  a  certain  number  of  telephone  users  who  declined  volun- 
tarily to  change  from  four-party  grounded  line  service,  were 
given  the  newer  and  more  efficient  metallic  two-party  service 
without  any  change  in  the  original  contracts. 

Concerning  its  schedule  of  charges  the  respondent  company 
alleges  that  the  following  rates  were  in  effect  on  April  1,  1907, 
subject  to  discount  of  50  cts.  per  month  if  paid  before  the  tehth 
day,  and  that  said  discount  was  discontinued  on  June  1,  1907, 
while  a  net  monthly  rate,  equal  to  the  former  schedule  rate 
minus  the  discount,  was  put  in  effect  at  that  time.  The  sched- 
ules on  the  two  dates  were  as  follows : 


Single  line,  business 

Two-party  line,  business 

Sinsrle  line,  residence 

Two-party  line,   residence 


The  answer  avers  that  the  last  mentioned  rates  are  the  low- 
est that  have  ever  been  in  effect  at  the  Marinette  exchange  for 
that  class  of  service;  that  at  the  time  when  they  were  promul- 
gated the  respondent  company  notified  a  number  of  subscribers, 
who  were  still  being  furnished  service  under  the  old  grounded 
circuit  contracts  and  at  the  same  prices  stipulated  therein,  that 
those  contracts  wouM  be  discontinued  and  that  all  subscribers 
desiring  telephone  service  would  be  required  to  take  the  same 
class  of  service  which  was  then  being  offered  to  and  taken  by 
other  persons  in  the  community,  and  at  the  same  rates  charged 
to  and  paid  by  all  other  persons. 

A  brief  history  of  the  telephone  exchange  at  Marinette  may 
serve  as  a  background  for  a  discussion  of  the  testimony. 

The  Wisconsin  Telephone  Company  was  organized  in  March, 
1882,  with  a  capital  of  $600,000.  It  was  composed  of  a  num- 
ber of  companies  operating  exchanges  in  various  parts  of  the 
state.  At  the  present  time  the  total  capitalization  of  this  com- 
pany is  about  seven  and  one-half  million  dollars,. and  the  invest- 
ment aggregates  a  little  less  than  nine  millions. 

One  of  the  exchanges  taken  into  this  new  organization,  men- 
tioned above,  was  that  at  Marinette,  with  an  equmment  at  that 


1  an  equmment  at  t 
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time  very  meager  in  extent,  but  which  was  valued  in  1903  at 
j;,27,341.50,  and  in  1907  at  $55,521. 

The  history  of  the  Marinette  plant  represents  a  steady  de- 
velopment, typical  of  telephony  throughout  the  United  States. 
Its  capitalization  at  the  various  stages  of  its  development  in  it- 
self indicates  expansion  and  growth.  A  much  clearer  view  of 
its  development,  however,  can  be  obtained  by  considering  the 
constant  changes  in  its  outside  equipment,  in  its  central  office 
equipment,  in  the  kind  of  service  rendered  to  its  patrons,  in  the 
increasing  volume  of  its  traffic,  and  in  the  different  schedules  of 
rates  and  charges  promulgated  at  successive  periods  of  its  his- 
tory. 

The  outside  equipment  of  the  Marinette  plant,  in  March,  1882, 
when  it  was  first  installed,  was  of  the  very  primitive  sort.  The 
construction  throughout  was  very  light.  Small  poles  were  used 
and  they  were  set  at  great  distances  apart.  Today  large  cedar 
poles,  carrying  heavy  cross-arms,  are  in  use.  In  place  of  small 
wires  on  a  grounded  circuit,  there  are  large  cables,  furnishing 
throughout  the  city  of  Marinette  exclusively  metallic  service. 

The  inside  or  central  office  equipment,  at  the  time  of  instal- 
lation, was  in  perfect  harmony  with  the  outside  equipment.  The 
switchboard  was  a  home-made  affair.  The  telephone  consisted 
of  a  long  back-board,  a  bell  and  unwieldy  generator.  The  call 
bells  were  of  the  crudest  type,  conforming  to  the  coffee-mill 
pattern. 

The  largest  item,  perhaps,  in  the  central  office  equipment  is  the 
switchboard.  In  the  course  of  twenty-five  years  the  Marinette 
exchange  has  had  four  different  boards,  each  of  a  type  considered, 
at  the  date  of  installation,  far  superior  to  its  predecessor.  The 
following  summary  by  years  indicates  the  growth  in  equipment 
at  the  Marinette  plant: 

1882 — ^The  plant  was  installed  in  March  of  this  year  with  the 
very  pritnitive  switchboard  and  other  equipment  already  de- 
scribed. 

1886 — The  plant  was  rebuilt  and  a  new  switchboard,  a  West- 
ern Electric  board,  with  a  150  line  capacity,  was  installed.  New 
call  bells,  of  a  pattern  devised  since  the  installation  of  the  plant 
and  which  were  just  coming  into  use,  were  also  put  in.  This 
switchboard  was  of  the  magneto  kind,  with  small  shutters  that 
fall  down  when  the  current  is  generated  at  the  subscribers'  sta- 
tions and  reveal  a  number  to  the  operator. 
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1890 — The  magneto  shutter  switchboard  was  replaced  by  a 
Western  Electric  multiple  board  of  500  line  capacity.  In  addi- 
tion to  being  a  larger  board,  this  improvement  contained  the  feat- 
ure of  enabling  several  operators  to  give  connections  to  a  call- 
ing subscriber. 

1905 — The  magneto  board  gave  way  to  the  common  battery 
board,  with  a  capacity  of  1200  lines,  and  an  ultimate  capacity  on 
the  frame  of  3000  lines.  A  new  power  plant  was  also  built,  and 
the  open  overhead  wire  system  was  superseded  by  a  cable  sys- 
tem. The  entire  central  office  was  changed.  All  the  cross-arms 
were  replaced,  and  a  new  type  of  call  bells,  suited  to  the  central 
energy  system,  took  the  place  of  the  older  type. 

The  last  ten  years  of  development  witnessed  also  great  changes 
in  the  use  of  electricity  and  multiplied  the  dangers  of  induction 
to  such  an  extent  that  it  was  necessary  to  abandon  the  grounded 
line  circuits  and  furnish  exclusively  metallic  service.  This 
change  was  consummated  during  the  years  1905  and  1906. 

The  volume  of  the  traffic  at  the  Marinette  exchange  has  grown 
with  the  improvements  in  the  quality  of  the  service.  The  num- 
ber of  "stations"  for  the  various  years  from  1891  to  1907  are 
shown  in  the  following  table : 


18W 

..  .  180 

1895 

1896 

179 

180 

1892 

138 

1893 

144 

1897 

1896 

195 

220 

1894 

149 

1908 621 

1904 ...704 

1905 838 

1906 898 

1907..: dS5 


The  w^ord  '^station"  is  used  in  the  tabulation  because  one  sub- 
scriber may  have  more  than  one  "station". 

It  will  be  noted  that  in  1891  there  were  but  130  stations.  No 
testimony  is  given  as  to  the  number  in  1882 ;  but  if  the  ten  years 
prior  to  1891  showed  the  same  rate  of  increase  as  is  found  in  the 
tabulation  above,  the  number  in  1882  must  have  been  about  25 
or  30.  In  1882,  then,  approximately  30  stations  at  Marinette 
enjoyed  the  means  of  communicating  with  each  other  and,  to  a 
very  limited  extent,  with  people  outside.  In  1907,  on  the  other 
hand,  there  were  955  stations  in  Marinette,  belonging  to  the 
Marinette  exchange,  and  790  stations  in  Menominee,  just  across 
the  river,  belonging  to  a  company  with  whom  the  Wisconsin 
Telephone  Company  has  exchange  relations,  thus  affording  ap- 
proximately 1,800  Marinette  and  Menominee  patrons  inter- 
communication without  extra  charge.     Further,  each  subscriber's 
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telephone  is  for  all  practical  purposes  a  toll  station,  and  every 
Marinette  subscriber  can,  over  the  lines  of  the  Wisconsin  Tele- 
phone Company  in  connection  with  the  lines  of  the  American 
Telephone  &  Telegraph  Company,  communicate  with  persons 
anywhere  east  of  the  Rocky  Mountains.  In  Wisconsin  alone 
they  can  reach  35,000  subscribers'  stations  on  the  lines  of  li- 
censee companies,  and  approximately  60,000  on  the  lines  of  their 
own  company.  Throughout  the  country  the  Bell  interests  have 
about  three  and  one-half  million  subscribers*  stations,  and  the 
special  licensee  stations  number  over  half  a  million.  Every 
person  connected  with  the  Marinette  exchange,  therefore,  has 
access  to  something  over  four  million  subscribers*  stations  in 
the  United  States. 

In  order  to  conform  the  rates  to  the  kind  of  service  furnished 
in  the  period  from  1882  to  the  present  time,  numerous  changes 
were  necessary  in  the  rate  schedules.  Expansion,  growth  and 
improvement  demanded  comparatively  frequent  revisions.  The 
following  table,  compiled  from  the  testimony,  shows  the 
schedules  in  force  during  the  twenty-five  years  from  1882  to 
1907: 

SCHEDULE  OF  RATKS  FROM  1882  TO  1907. 


Kind  of  Service. 


Grounded  Sebvicb. 
Bwtinaut. 

SlnirleUne 

Two  party 

3  and  4  party 


Rettidenee. 

Slnsrleline 

Wlih  business . 

Two  party 

3  and  4  party... 


Extension  sets. 


1883.     I    18d5. 
(Mayl)  (Apr.lX 


148 


30 
24 


$36 

!      30 

24 


SO 


Metallic  Sibvicb 
BitfineM. 

Slnirleline 

Two  party 

3  and  4  party 

Receiving  telephone.. 

Residence. 

Sinirle  line 

Two  party 

3  and  4  party 


1891. 
'(June  1) 

!       69 


Extension  set  with  bell 

Extension  set  without  bell- 
Extension  wall  phone,   no 

bell 

Extension  bell 


24 

18 


12 


60 


15 


1897. 
(Mayl) 

1898. 

1899. 
(Apr.l) 

S36 

$36 

$38 
30 
24 

24 

24 

24 

21 

18 

21 

18 

18 
12** 

12 

12 
(Jan.l) 

12 

60 

50 

48 
42 
36 

- 

- 

36 
30 
24 

15 

15 

12 

- 

- 

- 

1905. 
(Nov.l) 

*  ■■"  — ' 

^^ 

III 

ill 

48 
36 


30 
24 


1907. 
(June  1) 


12 


42 

30 


24 

18 


9* 

7.80* 

6* 
1.80* 


N.  B.  Dashes  Indicate  no  rate  In  effect. 
•In  force  March  1. 
**Chanired  July  1. 
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The  rates  of  1883  were  higher  than  those  in  effect  at  any 
subsequent  period.  Those  rates  covered  only  grounded  serv- 
ice, excepting  the  one  fairly  high  rate  for  an  individual  busi- 
ness telephone.  Now,  however,  all  rates  are  for  metallic  serv- 
ice only,  which  is  the  only  class  of  service  offered. 

There  were  minor  changes  in  the  schedule  in  1895,  1897,  and 
1898,  but  the  most  complete  schedule  was  promulgated  in  1899. 
It  provided  for  grounded  and  metallic  service  rates  for  resi- 
dence and  business  telephones,  individual,  two-party  and  three- 
and  four-party.  Extension  sets  are  also  included  in  the 
schedule.  During  1905  and  190G  grounded  service  rates  were 
abolished  altogether,  and  various  additions  were  made  to  the 
schedule  for  metallic  service.  The  schedule  of  Sep.  1,  1907, 
represents  a  fairly  complete  classification  of  the  kind  of  tele- 
phone service  demanded  by  and  afforded  to  subscribers  at  the 
present  time. 

A  comparison  betvvecn  the  grounded  service  rates  for  in- 
dividual service  in  1883  and  the  same  rates  for  metallic  service 
in  1907,  is  interesting.  The  very  fact  that  the  other  classes  of 
service  provided  for  in  the  1907  schedule  can  not  even  be 
found  in  the  1883  schedule  for  the  purpose  of  making  a  more 
detailed  and  comprehensive  comparison,  in  itself  indicates  the 
^»rowth  in  the  telephone  business  since  that  time: 


1883 
Grouuded 


BiiRineHH— Indlvidnnl    lino    $48 

Residence— Individual  line  |  38 


1907 
MetiUllC 


'21 


A  better  kind  of  service  is  being  furnished  at  lower  rates. 
Further  than  that,  as  stated  before,  in  this  limited  comparison 
the  many  different  classes  of  service,  which  can  be  obtained  at 
the  present  time  at  much  lower  rates,  do  not  appear.  The  metal- 
lic service  charge  for  business  telephones,  it  appears,  was  reduced 
by  only  $6  from  the  grounded  service  charge  in  1883;  but  the 
metallic  charge  itself  at  that  time  was  $C(),  as  compared  with 
$42  at  present. 

This,  in  brief,  is  the  history  of  the  Marinette  exchange  as 
outlined  by  President  Alonzo  Burt  in  his  testimony  before  the 
Commission. 
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Under  the  direction  of  the  chief  engineer  of  the  Commission 
a  valuation  was  made  of  the  physical  property  of  the  Marinette 
exchange.  The  aggregate  of  the  value,  as  of  Dec.  1,  1907,  is 
$67J38.  This  is  $219  less  than  the  value  placed  upon  the 
p!ant  by  the  company's  engineers.  There  is  therefore  sub- 
stantial agreement  between  the  two  staffs  regarding  the  in- 
ventory value  of  the  plant. 

A  summary  of  the  Commission's  valuation  is  given  below: 


CLASSIFIED  SUMMARY. 
Testativi  Physical  Valuation.  Wisconsin  TeLBpno^B  Company.   Marinette, 


Wisconsin. 


Valuation  of  date  December  1. 1907. 


Docomber23,  1907. 


LOCAL 
EQUIPMENT. 

TOLL 
EQUIPMENT. 

TOTAL. 

1.  Land    

New. 

Exlst- 
Inir 
con- 
dition. 

New. 

Exist- 
Inir 
con- 
dition. 

New. 

Exist- 
ing 
con- 
dition. 

2.  Kzcliange  equipment   

93,620 
6.436 

42.982 
1,201 

$6,928 
6.416 

84,873 
1,102 

$1,884 

11 

1,077 
133 

$1,680 

10 
769 

l^ 

$8,510 
B.4I7 

44,050 
1,331 

$7,603 
85,142 

8.  Telephones  and  appliances 

1.  Distribution   system   

5.  Power    plant    eQulpraent 

1,«4 

0.  Buildings    

7.  Dtllce  furniture  and   appliances.. 

8.  Tools     

291 
127 

218 
64 

82 
14 

24 

( 

323 
141 

242 
70 

y.  Horses,    wai?ons    and    miscellane- 
ous     

$30.SI • 
6, OS 

$36,80- 
•      84; 

$37,735 

Total  of  Items  1-9 

$">76,663 

5,766 

$i7,016 

4.710 

$3.1>1 
315 

$2.61? 
26] 

$2,872 

$n.707 
4.971 

10.  Add  10  per  cent  (see  note  below). 

Total    of    items    1-10 

163.420 
813 

$51,809 
843 

^,466 

$54,678 
843 

11.  Stores   and    supplies 

$2,872 

Total  of  Items  1-11 

$64,272 

$52,W0 

$3,496 

$55,521 

Note:— Item  10  inclndes  .sap?rlntendence.  Interest  durlnsr  constru-itlon,  and  con- 
tlnfrencies. 

The  life  and  scrap  values  used  by  the   Commission's   engi- 
neers in  the  above  valuation  were  the  following: 


Llf 

e                        Scr.np 

redar   poles   and   cross-arms 

Iron  wire  

12  ye 
10 
1> 
12 
20 
10 
10 
10 
15 
•   20 

nrs                       0 
'                           0 

O.  H.  lead  coTered  cable 

'                                40  lb 

Switchboards    

'                          2'>  per  cent 

»                                             .jr:.        .. 

Copper  wire  

Sub^cr'^^ers'  sets  

♦                            ij     fi     »» 

P.  B.  X.  boards 

'                                6     *•      *' 

DlKtributini;  wire  

'                              15     "      " 

Storaife  battery   

•                                5     »»     " 

Kotor  generator*  etc 

'                              20     "      " 
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The  life  used  for  the  various  portions  of  telephone  platits 
vas  decided  upon  after  comparing  the  available  published  state- 
ments of  widely  known  telephone  experts  and  an  examination 
of  other  data  compiled  in  the  office  of  the  engineers.  Naturally, 
the  life  adopted  for  any  portion  of  an  operating  plant  must 
be  the  best  judgment  of  persons  who  have  had  long  experience 
with  the  various  articles  and  parts  of  equipment  in  question. 
V/ith  respect  to  the  life  of  poles,  the  five  leading  authorities  in 
this  country  are  unanimously  in  favor  of  twelve  years.  Some 
difference  of  opinion  exists  regarding  the  life  of  iron  wire, 
but  ten  years  represents  a  fair  average.  The  life  originally 
adopted  for  aerial  cable  was  fifteen  years,  but  after  consider- 
ing the  opinions  of  a  number  of  engineers  connected  with  both 
Bell  and  independent  telephone  companies,  it  was  thought  ad- 
\isable  to  reduce  the  life  to  twelve  years.  Both  the  Chicago 
Telephone  Company  and  the  Chicago  Telephone  Commission 
adopted  ten  years  as  the  life  of  subscriber's  sets.  Some  engi- 
neers attribute  a  longer  life  than  others  and  some  a  shorter 
life.  The  life  of  power  plant  and  storage  batteries  was 
adopted  as  eight  years  after  considering  data  submitted  by  the 
Wisconsin  Telephone  Company  and  other  data  at  the  disposal 
of  the  engineers.  The  life  for  central  office  equipment  was 
adopted  as  a  result  of  a  conference  with  a  number  of  operating 
telephone  engineers,  and  in  view  of  the  history  of  a  number  of 
diflferent  plants. 

Since  the  hearing  was  held  and  the  valuation  made,  the  engi- 
neers of  the  Commission  have  gathered  additional  data  regard- 
ing the  life  of  the  various  parts  of  telephone  equipment.  These 
additional  facts  have  resulted  in  the  reduction  of  the  average 
composite  life  from  12.44  years  to  11.13  years.  Since  the  life 
assumed  in  the  physical  valuation,  as  submitted  by  the  engineers 
of  the  Commission,  was  12.44  years,  the  revised  figures  will 
necessitate  a  corresponding  change  in  the  value  of  the  plant  in 
its  present  condition,  although  no  corresponding  change  will 
result  in  the  estimated  cost  of  reproduction  new  A  life  of 
11.13  years  necessitates  an  annual  depreciation  reserve  allow- 
ance of  8.98  per  cent,  assuming  that  the  fund  will  earn  no  in- 
terest, and  of  7.32  per  cent  assuming  that  it  will  earn  4  per 
cent  annually.  An  assumed  life  of  12.44  years  requires  an  an- 
nual allowance  of  8.04  per  cent  per  annum.  The  relation  of  a 
flat  depreciation  charge  and  the  corresponding  charge  with  an 
assumed  interest  earning  is  shown  in  the  table  given  belowlc 
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TABLB   GIVING  EQUIVALENT  RESEKVE  FUND  PERCENTAGES  FOR 
VARYING  RATES  OF  INTEREST. 


BASTS  OF  COMPARI- 

eO».    FI^AT  OR  ZERO 

EQUIVAIiENT  RESERVE    FUND    PERCENTAGE  AT  FOLLOWING 

RATCS  OF  INTEREST. 

K&te 

per  cent. 

Life 

in 

years. 

Interest 

2 
percent. 

Interest  Interest 

3               4 
percent,  percent. 

Intere.st 

5 
percent. 

Interest 

6 
per  cent. 

Interest! 

8 
percent. 

Interest 

10 
per  cent. 

10 

10.00 

9.18 

8.72 

888 

7.96 

7.60 

6.90 

6.27 

11.11 

8.13 

7.71 

7.88 

6.94 

6.50 

6.92 

6.81 

12.60 

7.11 

«.71 

6.82 

6.95 

6.59 

4.94 

4.86 

14.29 

8.12 

5.70 

5.82 

4.96 

4.62 

4.00 

8.44 

16.OT 

6.11 

4.71 

4.88 

8.9B 

8.66 

8.07 

8.66 

SO.OO 

4.12 

8.72 

8.80 

8.02 

2.72 

2.18 

1.75 

25.00 

S.12 

2.74 

2.40 

2.10 

1.82 

1.87 

1.02 

88.S8 

2.14 

1.79 

1.48 

1.22 

1.00 

.m 

.486 

60.00 

1.18 

.887 

.655 

.478 

.881 

.174 

.086 

In  connection  with  these  figures  it  is  interesting  to  note  the 
amounts  which  the  company  has  charged  itself  for  current  re- 
pairs and  reconstruction  on  its  entire  Wisconsin  business.  As 
shown  by  the  Company's  report  for  1907,  the  following  amounts 
were  charged,  basing  percentages  on  the  cost  of  the  plant  and 
equipment  at  the  close  of  the  year: 

Current  repairs  charged  to: 

(1)  Exchange  system,  4.G  per  cent. 

(2)  Toll  system,  2.7  per  cent. 

(3)  Entire  system,  4.1  per  cent. 

The  practice  of  the  company  appears  to  be  to  make  an  ap- 
propriation in  advance  from  the  earnings  to  cover  present  and 
deferred  reconstruction.  The  balance  unexpended  in  a  given 
period  is  credited  to   reserve. 

If  the  appropriation  for  the  period  is  inadequate,  the  excess 
expenditure  is  charged  to  the  reserve  fund.  The  following 
taWe  shows  the  ratio  of  actual  expenditures  for  reconstruction 
and  deferred  repairs  in  1907  to  the  cost  of  the  system  at  the 
close  of  the  year,  subdivided  as  to  exchange  systems  and  toll 
systems.  The  percentages  in  the  first  column  are  based  (1) 
on  the  totals  appearing  in  the  books  of  account,  not  corrected 
for  the  1903  inventory;  the  second  column  is  based  (2)  on 
plant  costs  corrected  for  the  1903  inventory. 
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RECONSTRUCTION  RATIOS  IN  1907. 


(1) 

(8) 

E?xchaii?e  Systems: 

Charjfod  to  current  accounta 

3.43  per  cent 
1.73     "     " 

3.68  per  cent 

1  97     "     " 

Charg'ed  to  reserve  fund 

Total  for  cxchansros 

6.16  per  cent 
2.86    "     " 

6.66  per  cent 
2.60    "     " 

Toll  System: 

Charged  to  current  accounts 

Total,    entire   company 

4.4   per  cent 

4.9   per  cent 

Rounding  the  maximum  figure  for  the  company  entries,  it  will 
be  found  that  the  company  is  charging  itself  about  5  per  cent, 
fiat,  for  depreciation.  As  shown  above,  an  assumed  interest 
rate  of  4  per  cent  on  the  depreciation  reserve  fund,  based  on 
a  composite  life  of  11.13  years,  requires  an  annual  charge  of 
7.32  per  cent.  These  figures  fairly  suggest  the  question  why 
the  company,  in  actual  practice,  does  not  assume  an  interest 
earning  on  its  depreciation  reserve  equal  to  the  commercial  rate 
of  return,  and  thereby  charge,  theoretically  at  least,  a  sum  suf- 
ficiently large  to  cover  all  proper  reconstruction.  We  do  not 
wish  to  be  understood  as  recommending  such  a  practice,  be- 
cause it  is  probably  not  the  best  practice.  The  investment  of 
the  reserve  fund  involves  the  usual  commercial  risks.  What- 
ever returns  such  a  fund  may  earn,  may  with  propriety  be 
carried  in  the  surplus  accounts  of  the  company.  The  diflferences 
resulting  from  the  application  of  different  methods  of  charg- 
ing depreciation  and  investing  the  depreciation  fund  are  brought 
out  more  fully  in  a  comparison  of  the  different  rates  of  de- 
preciation and  rates  of  interest.  For  instance,  if  it  is  assumed 
that  the  depreciation  fund  earns  no  interest  whatsoever,  an  an- 
nual rate  of  8.98  per  cent,  as  shown  above,  must  be  charged 
if  the  composite  life  is  11.13  years.  Assuming  the  same 
composite  life  and  an  interest  rate  of  4  per  cent,  the  annual  de- 
preciation charge  need  be  only  7.32  per  cent ;  while  still  assumin^g 
the  same  composite  life  and  an  interest  rate  of  9.1  per  cent, 
the  annual  depreciation  charge  need  be  only  5.2  per  cent.  In 
other  words,  if  we  assume  a  rate  of  return  on  the  depreciation 
fund  of  from  9  to  10  per  cent,  being  the  rate  which  the  com- 
pany claims  it  should  be  entitled  to  earn  on  its  business  as  a 
whole,  the  amounts  which  the  company  has  actuallv  been  char^- 
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ing  itself  for  depreciation  reach  the  level  of  the  amounts  which 
the  figures  supplied  by  the  engineers  of  the  Commission  show 
should  be  charged  in  order  to  meet  the  requirements  of  the 
law  with  respect  to  depreciation.  It  should  be  repeated,  how- 
ever, that  an  actual  flat  depreciation  charge  of  only  about  five 
per  cent  assumes  the  investment  of  the  depreciation  fund  at 
the  rate  of  about  10  per  cent  per  annum.  If,  for  any  reason, 
the  depreciation  fund  should  not  be  capable  of  earning  such  a 
rate  per  annum,  to  that  extent  the  plant- can  not  be  kept  up  to 
its  proper  degree  of  efficiency,  assuming  the  facts  as  stated,  and 
to  that  extent,  also,  the  intention  of  the  law  cannot  be  met. 

While  the  figures  of  the  Commission  and  the  practice  of  the 
company  suggest  a  rate  of  depreciation  varying  from  a  little 
over  5  per  cent  to  about  9  per  cent,  depending  upon  the  rate  of 
interest,  if  any,  which  the  fund  is  expected  to  earn,  the  testi- 
mony of  the  president  of  the  company  and  the  two  chief  ex- 
perts support  a  materially  higher  rate,  as  will  be  apparent  from 
the  summary  and  discussion  of  the  testimony  given  below. 

Two  general  lines  of  inquiry  were  taken  up  in  the  hearing. 
The  first  related  to  the  question  of  depreciation;  the  second,  to 
the  question  of  an  adequate  rate  of  return  on  the  investment. 
Alonzo  Burt,  respondent's  president,  testified  generally  on  ques- 
tions arising  under  the  complaint.  Oliver  C.  Fuller,  president 
of  the  Wisconsin  Trust  Company  of  Milwaukee,  testified  to 
the  question  of  rates  of  return.  Fred  Vogel,  Jr.,  testified  to  the 
same  subject.  George  Wilkinson,  certified  public  accountant, 
explained  the  accountant's  report  on  the  Marinette  exchange. 
W.  F.  Burgess,  engineer,  confined  his  testimony  to  the  ques- 
tion of  depreciation.  Other  witnesses  for  respondent  were 
W.  J.  Carney,  assistant  to  respondent's  president,  and  O.  B. 
Koepke,  auditor  of  respondent  company. 

The  testimony  of  President  Burt  will  be  first  considered. 
He  defined  depreciation  as  the  allowance  that  must  be  made 
for  the  replacing  of  apparatus  on  account  of  wear  and  tear, 
on  account  of  unforeseen  changes  in  the  state  of  the  art,  or  on 
account  of  increase  in  the  traffic  which  outgrows  the  equip- 
ment and  necessitates  its  replacement  by  larger  and  more  ade- 
quate apparatus.  He  emphasized  the  last  two  causes,  particu- 
larly the  changes  in  the  state  of  the  art.  He  contended  that 
practically  no  piece  of  apparatus  lives  its  natural  life,  but  that 
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it  is  superseded  before  it  is  actually  worn  out.  The  telephone 
public  demands  the  latest  and  best  in  every  part  of  the  equip- 
ment, and  in  order  to  satisfy  it,  a  large  part  of  the  equipment 
is  put  out  of  commission  before  deatn  and  is  relegated  to  the 
junk  pile  on  account  of  **old  age.*'  New  switchboards,  new 
mtermediate  parts  on  the  switchboard,  new  patterns  of  sub- 
scribers' instruments,  new  call  bells, — all  these  come  into  vogue 
in  rapid  succession,  displacing  the  old  forms  before  they  have 
even  begun  actually  to  wear  out. 

The  exercise  of  the  police  power  of  the  state  in  the  regula- 
tion of  telephone  companies  demands  recognition  in  determin- 
ing the  ratio  of  depreciation  to  be  allowed.  The  company's  ex- 
perience in  Green  Bay  illustrates  how  a  corporation  may  be 
called  upon  at  any  time  to  replace  or  reconstruct  parts  of  its 
equipment  on  account  of  legislation.  The  task  of  complying 
with  the  provisions  of  the  Utilities  Law  itself  imposes  no  little 
additional  burden  upon  the  companies.  Additional  accounting, 
inventories,  preparing  for  hearings,  extra  clerical  labor  are  nec- 
essary if  a  company  wishes  to  comply  strictly  with  the  Utilities 
Law.  !  .J 

By  making  allowance  for  all  the  elements  that  enter  into  the 
depreciation  of  telephone  plants — obsolescence,  inadequacy,  pub- 
lic requirement  and  casualty — ^he  fixes  10  per  cent  as  a  proper 
ratio  of  depreciation.  This  10  per  cent  is  an  annual  reserve  for 
maintenance  and  reconstruction,  over  and  above  any  allowance 
for  current  repair.  So  far  as  the  Marinette  exchange  is  con- 
cerned, 10  per  cent  is  not  too  high,  and  figures  for  Jan.  1,  1903, 
and  Dec.  1,  1907,  would  indicate  that  the  actual  depreciation  at 
that  exchange  was  in  excess  of  10  per  cent.  A  distinction  must 
be  borne  in  mind  between  the  actual  rate  of  depreciation  of  the 
destructible  property  of  the  company,  expressed  in  terms  of 
percentage,  and  the  percentage  rate  of  the  money  investment  in 
that  property  which  must  be  charged  off  at  an  assumed  rate  of 
interest  in  order  to  perpetuate  the  life  of  the  depreciating  plant 
at  the  rate  of  physical  depreciation. 

The  average  life  allotted  to  various  portions  of  the  equip- 
ment at  the  Marinette  exchange  by  the  valuation  staff  of  the 
Commission,  in  the  opinion  of  the  witness,  is  too  long.  Taking 
up  some  of  the  details,  he  has  the  following  to  offer  as  to  their 
probable  service  ability  in  years. 
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Subscribers'  Instruments. — Ten  years  is  too  high  for  this 
branch  of  the  equipment  by  fully  two  or  three  years.  Instru- 
ments are  being  taken  out  and  changed  constantly  on  account 
of  "removals"  and  "stops.'*  Whenever  a  subscriber  changes 
his  location,  or  ceases  using  a  telephone,  the  instrument  goes 
mto  the  repair  shop.  Few  subscribers  will  accept  second-hand 
or  shop-worn  instruments,  and  a  good  deal  of  labor  and  ma- 
terial.goes  into  the  repair  of  instruments.  All  patrons  demand 
the  very  best  and  latest.  For  instance,  the  old  pattern  of  desk 
instrument  is  being  replaced  in  Milwaukee  very  rapidly,  in 
spite  of  the  fact  that  it  is  not  a  very  old  instrument.  All  these 
desk  telephones  are  being  junked  and  stored  away,  constituting 
just  so  much  scrap  and  loss  in  value. 

Cedar  Poles, — "City"  poles  are  shorter  lived  than  those  used 
in  the  country.  In  the  first  place,  city  poles  are  much  higher 
and  are  more  easily  broken  off  by  storms.  Whenever  streets 
are  improved  or  curbs  are  moved,  it  becomes  necessary  to  move 
the  poles  also,  and  this  tends  to  injure  them  to  some  extent. 
Another  element,  small  of  course,  in  the  depreciation  of  poles 
is  the  matter  of  teaming  and  traffic  in  the  city.  Corner  poles 
are  hit  by  hubs  and  worn,  while  other  poles  are  injured  by 
horses  biting  and  eating  wherever  they  are  hitched.  There  is 
further  danger  from  carrying  wires  of  higher  electrical  power 
and  of  coming  in  contact  occasionally  with  electric  light  wires. 
The  problem  of  guying  poles  is  more  difficult  in  a  city  than  it 
is  in  the  country.  Taking  all  things  into  conssideration,  the 
country  poles  will  outlive  the  city  pole  by  at  least  several  years. 

Cables, — Fifteen  years  is  too  long  a  life  to  be  allotted  to  over- 
head cables.  At  the  present  time  there  are  none  in  use  as  old 
as  that,  for  the  reason  that  the  cables  manufactured  in  the 
early  days  were  not  as  efficiently  insulated  as  they  are  today, 
and  they  have  broken  down  and  been  removed.  The  old  cables 
were  also  too  small  for  later  traffic  and  have  been  replaced  by 
larger  ones  before  the  fifteen-year  period  expired. 

It  is  impossible  so  accurately  to  forsee  development  in  the 
telephone  business  and  the  demands  of  the  telephone  public  as 
to  put  up  cables  which  promise  to  remain  in  place  for  fifteen 
years.  Taking  a  whole  plant  into  consideration,  the  quantity 
that  will  remain  after  fifteen  years  of  service  is  very  small.  In 
the  development  of  new  territory  the  probabilities  are  about 
equal  that  the  cable  installed  will  prove  too  large  or  too  small 
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for  future  business  within  a  few  years.  Whenever  such  a  cable 
is  replaced  by  a  larger  or  a  smaller  one,  there  is  not  a  total 
loss,  to  be  sure,  but  the  damage  done  in  moving  is  sufficient 
to  destroy  probably  several  years  of  life.  A  great  deal  of  care 
is  exercised,  in  developing  new  business,  to  get  at  a  reasonably 
accurate  forecast  of  the  probable  demand  upon  the  equipment, 
but  it  is  impossible  to  avoid  loss  and  depreciation  by  replacement 
on  account  of  growth  or  loss  in  traffic. 

Switchboards. — The  ordinary  life,  the  real  life,  of  a  switch- 
board is  from  six  to  eight  years.  This  estimate  is  based  upon 
the  actual  experience  in  a  large  number  of  plants.  The  ex- 
perience of  eleven  cities  in  the  matter  of  switchboards  is  sub- 
mitted, summarized  as  follows: 

KANSAS    CITY. 

1879 — First   switchboard   was  installed. 

1883— New  board  installed. 

1893-^Nev/  board  sections  added  to  this  board  from  time  to 
time.  Both  boards  were  of  the  magneto,  shutter- 
drop  type. 

1895 — Branch  terminal  board,  self -restoring  drop,  installed. 

1902 — Board  damaged  by  fire;  rebuilt;  damage  occasioned  loss 
of  approximately  $25,000  to  the  company. 

ST.    JOSEPH,    MQ. 

1881 — Magneto  board  installed,  station  established. 

1888 — New  magneto  board  installed. 

1894 — Sections  added  from  time  to  time  up  to  following  year. 

1895 — Branch  terminal  board,  self -restoring  drop,  installed.  Ad- 
ditions made  up  of  1903. 

1905 — Common  battery  board  installed.  With  the  addition  of 
some  sections  other  sections  were  removed,  so  that 
many  sections  did  not  live  as  long  as  the  board  ap- 
pears to  have  lived. 

DES   MOINES,   IOWA. 

1896 — Last  magneto  board  installed. 

1904 — Common  battery  board  installed  and  former  board  junked. 

DAVENPORT,    IOWA. 

1895 — Last  magneto  board  installed. 
1902 — Common  battery  board  installed. 

DUBUQUE,   IOWA. 

180.3 — Last  magneto  board  installed. 
1901 — Branch  terminal  board  installed. 
1907 — Common  battery  board  installed. 
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BURUNGTON,    IOWA. 

1894 — Last  magneto  board  installed. 
1902 — Branch  terminal  board  installed. 
1907 — Common  battery  board  installed. 

SIOUX    CITY,    IOWA. 

1898 — Old  magneto  board  was  replaced  by  No.  2  common  bat- 
tery board. 

1907 — No.  1  common  battery  board  installed.  Old  board  sold 
for  $2,500 ;  original  cost  $25,000. 

MILWAUKEE,    WIS. 

1879 — First  switchboard  installed;  made  by  Prof.  Haskins. 

1881 — New  board  installed;  also  made  by  Prof.  Haskins. 

1883 — ^Western  Electric  magneto  board  installed. 

1890 — Western  Electric  multiple  board  installed;  Warner  drop. 

1900 — Common  battery  board  installed. 

1901-^Sections  added. 

1902— Sections  added. 

1907 — Sections  added  and  entire  key  board  re-wired. 

OMAHA,  NEB. 

1887 — Magneto  switchboard  installed. 

1893-^Branch  terminal  board  installed.     Additions  made  from 

time  to  time. 
1904 — Common  battery  board  installed. 

LINCOLN,    NEB. 

1887 — Magneto  switchboard  installed. 
1895 — Branch  terminal  board  installed. 
1904 — Common  battery  board  installed. 

SOUTH    OMAHA,    NEB. 

1888 — Mlagneto  board  installed. 

1897 — Common  battery   board    installed. 

1907 — New  common  battery  board  installed. 

The  above  summary  would  indicate  that  the  ordinary  life  of 
the  old  magneto  boards  was  somewhere  between  six  and  seven 
years ;  that  is,  they  were  used  for  that  length  of  time  in  the  ex- 
changes mentioned  above.  Whether  they  were  used  in  other 
places  after  that,  is  not  determined.  The  branch  terminal 
board  was  used  almost  eight  years  on  an  average. 

The  history  of  the  switchboard  seems  to  have  had  its  be- 
ginning in  a  home-made  affair,  followed  by  some  local  improve- 
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inents  in  some  of  the  parts.  The  magneto  board  came  next, 
and  tne  brancli  termmai  Doard  seems  to  nave  been  the  next  step 
m  tne  aeveiopment  ot  tne  arc.  ine'lacest  stage  m  development 
IS  tne  present  common  battery  board. 

In  tne  matter  ot  switchboards,  cnanges  in  the  state  of  the 
art  are  usually  potent  lactors  ui  determining  tne  depreciation  oi 
the  equipment.  Ihese  cnanges  are  dimcuit  to  loresee.  At  eacn 
stage  OI  development  wise  managers  ana  lar-seeing  engineers 
saw  little  prospect  ot  improvement  lor  years  to  come.  But  such 
improvement  invariably  did  follow. 

A  constant  replacement  of  smaiier  parts  of  the  switchboard 
is  going  on.  improvements  in  intermediate  parts  of  tne 
luecnaiiiain  aad  to  cue  liaoiiity  oi  cnange  ana  ennance  tne  value 
01  tne  general  switcnooard  and  render  it  more  costly.  I'ne  item 
oi  re- wiring  a  keyboard  is  by  no  means  inconsiderable. 

Vvnen  a  switcnooard  is  once  discarded,  us  value  drops  to 
practically  nothing.  JSome  of  the  old  magneto  boards  are  sold 
lo  independent  companies,  and  some  are  snipped  to  smaller  ex- 
cnanges.  But  tne  cost  in  labor  is  great,  ana  tne  instances  of 
selling  a  board  to  an  inaepenaent  company  are  not  very  com- 
mon. The  demand  for  the  latest  type  prevails  everywnere,  and 
It  is  almost  impossible  to  loist  any  oid-styie  switcnboard  on  any 
subscriber  or  any  independent  company.  Old  switchboards  are 
practically  junk. 

Copper  Wire, — Twenty  years  of  life,  with  a  salvage  of  75 
per  cent,  is  only  a  remote  possibility  and  not  an  average.  In 
Che  first  place,  tne  changing  of  the  location  of  poles,  involving, 
as  it  does,  the  changing  ot  the  wires  themselves,  tends  to  de- 
tract from  the  full  life.  The  chances  are,  that  with  the  growth 
ot  tne  business  tlie  wires  would  go  down  and  cables  go  up  be- 
fore twenty  years  had  expired. 

Salvage  placed  at  75  per  cent  is  rather  high,  when  one  con- 
siders the  cost  of  labor  involved  in  reducing  the  same  to  junk. 
This  cost  is  much  greater  in  the  case  of  distributing  wire  than 
it  is  with  copper  wire. 

The  items  of  switchboards  and  wiring  demand  an  even  greater 
allowance  for  depreciation  when  applied  to  private  branch  ex-  . 
changes.  The  necessity  of  change  arises  oftener  and  after  much 
shorter  periods  of  time.  The  advance  in  the  art  renders  use- 
less the  smaller  boards  and  the  growth  of  business,  demanding 
the  introduction  of  extra  lines,  causes  considerable  loss  of 
value  in  the  remodeling  of  the  exchange.  ^^ij*^".. 
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Storage  Batteries. — The  life  of  the  storage  battery  and  motor 
generators  is  from  seven  to  eight  years.  In  the  main  office  in 
Milwaukee  the  first  storage  battery  was  installed  in  1900.  After 
three  or  four  years  it  became  necessary  to  replace  some  of  the 
plates,  due  to  buckling;  and  before  the  end  of  the  seventh  year 
all  these  plates  had  become  worn  out  and  were  replaced  by 
new  ones.  In  the  South  office  in  Milwaukee  the  battery  was 
installed  in  1901,  and  lasted  almost  six  years,  when  it  became 
necessary  to  replace  it  because  it  was  too  small  to  supply  the 
district. 

The  experiences  of  the  New  York  and  the  New  Jersey  tele- 
phone companies  indicate  that  the  average  life  is  about  seven  to 
eight  years. 

Motor  Generators, — Motor  generators,  like  batteries,  may  live 
somewhat  longer  than  eight  years,  but  they  usually  become  too 
sniall  to  supply  the  current  necessary  for  the  community.  The 
knid  of  current  used  sometimes  renders  a  generator  unfit  for 
use  in  that  particular  locality.  In  the  city  of  Ashland  three 
generators  have  been  used  in  four  years.  The  old  ones  are 
not  worn  out,  but  can  not  be  utilized  for  the  current  supplies 
in  Ashland. 

New  York's  experience  is  to  the  effect  that  "under  ideal  con- 
ditions*' some  machines  have  given  service  for  about  ten  years. 

This  part  of  the  testimony  has  been  presented  at  considerable 
length,  because  it  deals  with  facts  regarding  which  too  much  in- 
formation can  not  be  made  available  and  with  respect  to  which 
every  thoughtful  point  of  view  deserves  consideration. 

Depreciation,  according  to  Mr.  Wilkinson,  is  a  loss  in  value 
of  the  destructible  property  of  a  telephone  plant  over  and  above 
what  is  covered  by  current  repairs.  The  allowance  so  made 
should  protect  against  losses  from  all  causes — wear  and  tear, 
obsolescence  and  inadequacy.  He  thinks  that  10  per  cent  on  the 
diminishing  value  of  the  destructible  property  used  to  create 
earnings  is  a  proper  allov.ance.  Land  and  buildings  are  ex- 
cluded from  this. 

The  above  ratio  implies  a  life  of  thirteen  to  fourteen  years. 
As  a  concrete  illustration  Mr.  Wilkinson  cites  the  experience 
of  the  Great  Southern  Telephone  Company  in  connection  with 
its  plant  at  New  Orleans,  which  was  built  in  1883  and  was 
thrown  out  of  service  entirely  in  1899.  The  period  of  construc- 
tion covered  the  years  from  1883  to  1885,  and  portions  were 
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added  from  this  time  to  the  time  of  the  abandonment  of  the 
plant  in  1899,  so  that  the  entire  life  of  the  plant  did  not  cover 
that  full  period  of  years. 

Taking  up  the  subject  of  switchboards  as  one  of  the  important 
items  in  connection  with  a  telephone  plant,  Mr.  Wilkinson  cites 
the  experience  of  the  Cumberland  company  with  four  different 
boards.  At  Memphis,  in  1888,  the  last  multiple  board  was  in- 
stalled ;  in  1900  it  was  replaced  by  a  common  battery  board.  At 
Nashville  the  common  battery  board  was  installed  in  1900,  dis- 
placing a  board  which  had  been  in  use  since  1885.  In  New 
Orleans  the  predecessor  to  the  common  battery  board  lasted 
from  1884  to  1898.  The  diminishing  10  per  cent  ratio  allows 
for  a  life  of  from  twelve  to  fourteen  years  for  switchboards. 
Practically  no  salvage  can  be  allowed  on  this  basis. 

Expenditures  on  the  physical  plant  are  charged  to  one  of 
three  accounts,  as  follows:  expenditures  for  new  plant,  to  the 
construction  account;  expenditures  resulting  in  the  replacement 
of  existing  plant,  to  the  reconstruction  account ;  expenditures  for 
repairs,  to  the  current  repairs  account.  Fixed  amounts  are  al- 
lowed for  current  repairs  and  depreciation.  The  proportions 
are  not  always  the  same.  Current  repairs  on  any  portion  of  the 
equipment  grow  larger  and  larger  until  a  point  is  reached  where 
that  portion  of  the  plant  is  so  old  that  it  is  superseded,  when 
current  repairs  again  grow  smaller. 

The  propriety  of  a  10  per  cent  charge  for  depreciation  per 
annum  is  based,  in  a  general  way,  upon  the  witness*  experience 
as  an  accountant.  As  a  more  tangible  foundation  he  submitted 
what  he  terms  a  "Justification  for  10%  Charge"  which  reads  as 
follows : 

"We  believe  that  the  rate  of  10%  per  annum  for  depreciation 
and  reconstruction  of  plant  at  Marinette  is  fully  warranted  by 
these  specific  facts  ascertained  in  the  course  of  our  examination : 
The  value  of  the  plant  on  January  1,  1903,  as  deter- 
mined by  a  physical  inventory  was $20,  025 .  55 

Since  then  the  cost  of  further  construction  at  Mari- 
nette, for  extension  of  the  exchange  service  has 

been 40,  532.48 

In  addition  to  the  above,  there  has  been  expended 
in  reconstruction    the  sum  of 14, 169.62 

Making  a  total  amount  expended  on  the  plant, 
based  on  depreciated  valuation  on  January  1, 
1903,  of  $74,  727.66 
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The  value  of  the  plant  on  December  1,  1907,  as 
determined  by  a  physical  inventory,  made  on  be- 
half of  the  Railroad  Commission  of  Wisconsin, 


was 


55,521.00 


It  is  therefore  demonstrated  that  there  has  been 
an  actual  depreciation  in  the  telephone  exchange 
plant  and  equipment  at  Marinette  during  the  last 
five  years  of $19,  206.65 

The  total  amount  of  depreciation  to  be  charged  against  the 
earnings  of  the  Marinette  exchange,  during  this  same  period  of 
five  years,  based  on  10%  per  annum,  is  the  sum  of  $16,399,  or 
$2,807  less  than  the  actual  depreciation  of  the  property." 

It  will  be  observed  that  Mr.  Wilkinson  arrives  at  his  claim 
for  "actual  depreciation'*  by  using  as  his  minuend  the  maximum 
cost  value  of  the  plant  as  ascertained  by  his  own  methods,  and 
as  his  subtrahend  the  minimum  depreciated  value  as  fixed  by 
the  Commission's  staflF.  The  two  figures  used  in  the  process  of 
subtraction  are  not  on  the  same  basis. 

Proceeding  from  the  actual  amounts  expended  for  recon- 
struction since  1903,  it  is  interesting  to  note  where  Mr.  Wilkin- 
son's 10  per  cent  ratio  leads  us.  Using  the  three  different  plans 
he  suggests  in  his  report,  namely:  Flan  No.  1,  10  per  cent  on 
the  diminishing  value  of  the  plant  at  the  beginning  of  the  year : 
plan  No.  2,  10  per  cent  on  the  flat 'cost  of  the  plant  at  the  end  of 
the  year,  basing  Jan.  1,  1903,  value  at  $20,025;  plan  No.  3,  10 
per  cent  on  the  flat  cost  of  the  plant  at  the  end  of  the  year,  bas- 
ing on  reconstruction  value  Jan.  1,  1903,  and  adding  subsequent 
improvements.  The  results  compared  with  the  actual  expendi- 
tures present  the  following: 


.X^'tnnl  nmonnf  oxp^ndod  for  rpconstnictlon 

from  Tnn.  1.  '903.  to  N"v.  .W.  1907 

Doproclation  charflrc*  nt  10  per  rpnt 

ExcpRR  over  reconstrnotlon  


Plan  No.  1 

Plan  Xo.  2 

rinn  Xo.  n 

!|n4.ira  fi2 

lfi,399  0.1 

$14,160  (» 
21.402  14 

$14,160  02 
24,009  20 

»2.?1J9  43 

$7,'?32  52 

$10.82:)  58 

It  will  be  seen  from  the  above  that  even  the  plan  which  al- 
lows for  the  smallest  charge  for  depreciation  assumed  by  him, 
i.  e.,  10  per  cent  on  the  diminishing  value  of  the  plant,  is  over 
$2,000  in  excess  of  the  actual  expenditures  for  reconstruction  in 

jgitizedbyVjOOQlC 


22  RAILROAD    COMMISSION    OP   WISCONSIN.        ; 

the  five  year  period.  Even  if  $19,206  should  be  accepted  as  the 
actual  depreciation,  plans  No.  2  and  No.  3  are  in  excess  of  that 
sum  by  $3,200  and  $5,700,  respectively. 

But  as  has  been  pointed  out  before,  $19,206  can  not  be  ac- 
cepted as  the  actual  depreciation.  The  total  sum  expended  for 
reconstruction  in  five  years,  $14,169.62,  is  the  best  guide  to  de- 
termine what  charge  is  proper  and  sufficient,  especially  in  view 
of  the  fact  that  the  expenditure  for  1906,  $7,631.95,  was  un- 
usually large.  This  sum  is  more  than  half  of  what  was  spent 
during  the  entire  period  of  four  years  and  eleven  months.  The 
conditions  from  1903  to  3907  .apparently  do  not  represent  the 
average  condition,  but  rather  an  unusual  condition,  and  the  un- 
usual condition  works  out  to  the  justification  of  a  higher  ratio 
than  the  average  condition. 

The  figures  contained  in  Mr.  Wilkinson's  report  do  not  sup- 
port fully  the  10  per  cent  depreciation  charge  for  which  the  re- 
port contends.  Tlie  actual  sums  expended  for  reconstruction 
from  1903  to  1907  constitute  a  test  of  a  minimum  depreciation 
charge,  while  a  carefully  compiled  life  table,  based  upon  adequate 
data,  should  establish  the  maximum.  With  the  view  of  showing 
wherein  Mr.  Wilkinson's  depreciation  figures  do  not  dove-tail 
exactly  with  other  figures  contained  in  his  report,  depreciation 
ratios  of  8.5  per  cent,  8  per  cent  and  8  per  cent,  respectively, 
will  be  asssumed  and  subtiluted  as  follows: 

No.  1.  8^  per  cent  on  the  diminishing  value  of  the  plant  at  the 
beginning  of  the  year. 

No..  2.  8  per  cent  on  the  flat  cost  of  the  plant  at  the  end  of  the 
year  basing  Jan.   1,   1903,  value  at  $20,025. 

No.  3.  8  per  cent  on  the  flat  cost  of  the  plant  basing  same  on 
the  reconstruction  value  Jan.  1,  1903,  plus  all  sub- 
sequent improvements. 
Using  these  ratios  throughout  Mr.  Wilkinson's  computations, 

we  get  the  following  depreciation  charges  under  three  diflferent 

plans :  '    '      !  '^'' " ' 

Depreciation  Charges. 

Plan  No.  1   (SV^%)    fl4,212  15 

Plan  No.  2   (8%)    17,121  72 

Plan  No.  3  (8%)    19,999  33 

Reducing  the  ratio  used  by  Mr.  Wilkinson  produces  the  above 
totals  for  depreciation  charjres,  and  it  is  interesting  to  note  that 
those  sums  exceed  the  actual  amount  expended  for  reconstruc- 
tion from  1903  to  1907,  or  $14,169.62,  by  the  ^ll^owing  sun^j^ 
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Plan  No.  1   (8%%)    |42  53 

Plan  No.  2  (8%) 2,592  10 

Plan  No.  3   (8%)    5.829  71 

Under  every  plan  submitted  by  Mr.  Wilkinson  the  reduced 
ratios  yield  more  than  has  been  actually  expended  for  recon- 
struction as  shown  by  his  report.  Bearing  in  mind  that  1906 
witnessed  an  unusual  expenditure,  the  charge  under  plan  No.  1 
would  appear  to  be  sufficient,  though  the  margin  between  it 
and  the  actual  sum  expended  for  five  years  is  rather  small. 

Extracting  from  the  above  totals  the  sums  which  would  be 
charged  against  the  depreciation  fund  in  the  years-  1906  and 
1907,  we  get  the  following: 


No. 

Plant 

Yean 

Eleven  Months  190? 

1 
s 
a 

8H  per  cent 

8 

8      »•       " 

93,890  00 
4,690  20 
5,279  10 

$4,624  05 
4.440  90 
4.977  90 

The  next  subject  which  can  properly  be  taken  up  is  that  of 
the  profit  which  would  result  from  the  application  of  the  various 
plans.  Mr.  Wilkinson  presents  a  detailed  analysis  of  earnings 
and  expenses  for  1906  and  11  months  of  1907,  according  to  the 
accounts  of  the  company.  In  the  statements  of  profit  and  loss 
we  have  substituted  for  "reconstruction"  the  amounts  given 
immediately  above.  These  statements  for  the  two  periods,  with 
the  substitutions  mentioned  and  with  the  addition  of  two  col- 
umns for  plan  No.  2  and  No.  3  which  Mr.  Wilkinson  does  not 
present  in  detail,  are  as  follows: 

PROFIT  AND  I/OSS  ACCOUNT,  1903. 


Gross  earnings   

Deduct: 

Operatf ni?  expenses  

General  expenses   

Current  repairs  

Instrument  royalty   

Reconstruction  

Total  expenses 

Balance,  i.  e..  profit  on  Marinette  excbango 


Plan  No.  1    Plan  No.  2  Plan  No.  3 


91{>,620  64 


919.620  64 


$4,023  44 

8,119  44 

3,463  25 

894  65 

3,860  00 


S15,S60  78 


$4,250  88 


$i,028  44 

8,199  44 

3,463  25 

894  65 

4,600  20 


$16,270  96 


$3,349  66 


$11,620  61 


$4,023  44 

3,190  44 

3,463  25 

8M  65 

5,276  10 


$16,856  8S 


$2,763  70 
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PROFIT  AND  LOSS  ACCOUNT,  1907. 


Gross  enruingR    

Deduct: 

Oneratin?  expenses   

'General  expenses  

('urrpnt  repalrH  

Instrument  royalty   

Reconstruction   

Total  expenses  

Bnlance,  i.  e.  profit  on  Marinette  exchanjpr 
11  months  

Annual  profit  on  this  basis 


Plan  No.  1 


$19,562  37 


$^,377  71 

2,237  70 

2,858  24 

880  80 

4,624  05 


$18,588  00 


$8,029  37 


$3,577  40 


Plan  No.  2 


$19,562  87 


$^,37r  71 
2.217  70 
2,358  24 

4,440  90 


$18,849  85 


16.212  S2 


$3,777  SO 


Plan  No.  3 


$19,.562  37 


$3,377  71 
3.2'>7  7f) 
2,853  24 

4,977  90 


$13,883  85 


$5,075  52 


$3,193  10 


Following  is  a  summary  of  the  annual  profits   for  the  two 
years  and  the  averages  based  upon  the  above  hypotheses : 


Plan  No.  1 

Plan  No.  2 

(8%) 

Plan  No.  3 
(S%) 

Profit     1903          

$4,259  86 
6,577  40 

$3,349  m 
6,777  30 

$2,763  70 

Prott  t     1907            

6,192  10 

AvcriiTt*   annual    190'>-19^7 

$i.418  63 

$5,063  48 

$4,477  rS 

A  third  line  of  testimony  relating  to  depreciation  was  given 
by  Mr.  W.  F.  Bur^resF,  an  English  telephone  expert. 

D?prcciation.  according  to  Mr.  Burgess,  is  a  "loss  in  value." 
Jt  is  a  fund  which  must  be  set  aside  to  make  provision  for  re- 
placing the  destructible  plant.  Any  construction  or  replacement 
which  is  added  to  a  plant  without  increasing  its  value  is  properly 
ch^ro^eable  to  the  reconstruction  fund. 

The  loss  in  value,  indicated  above,  may  be  occasioned  by  vari- 
ous causes:  (1)  The  wear  and  tear  incident  to  a  plant  living 
its  ratural  course  of  useful  life;  (2)  the  necessity  of  replacing 
a  plant  that  has  become  outp^rown  by  a  plant  of  larger  capacity; 
(3)  the  passage  of  legislrtion  by  towns,  cities  and  other  cor- 
porate bodies  regulating  certain  construction  and  necessitating 
the  rrmoval  of  certain  parts  of  the  plant  to  make  way  for  pre- 
scribed improvements:  (4)  storms,  wind,  etc.,  the  acts  of  God; 
(5)  changes  in  the  state  of  the  art. 

Mr.  Burgess  attaches  particular  importance  to  the  la*st  men- 
tioned cause,  or  changes  in  the  state  of  the  art.     He  ascribes 
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ihe  greatest  loss  in  value  to  tliis  very  cause,  new  inventions  and 
unprovLmcnts  nccessilaling  revolutionary  fchanges  in  installments 
and  mclhcds  alter  comparatively  short  periods  of  time.    Though 
many  telephone  experts   at   the  present   time   have  unbounded 
faith  in  the  adequacy  of  the  ccmmon  battery  switchboard,  Mr. 
liurgess  has  great  confidence  in  the  ultimate,  and  not  very  dis- 
tant, success  of  the  semi-automatic  switchboard,  which  employs 
no  **B"  board  and  gives  direct  connection  over  the  '*A"  board. 
He  also  cites  another  improvement,  the  combined  frame,  which 
will  necessitate  the  use  of  only  one  frame  where  now  two  are 
used.     He  testified  to  being  employed  at  "something"  for  which 
the  Chicago  Telephone  Company  made  an  expenditure  of  $340,- 
000,  for  the  purpose  of  experimenting  at  their  Lake  Forest  ex- 
change.     This    innovation    may    also    revolutionize    telephone 
methods  and  give   further  corroboration  to  the  claim  that  the 
"changes  in  the  state  of  the  art"  is  one  of  the  most  important, 
if  not  the  most  important,  factors  in  the  loss  in  value  in  tele- 
phone plants. 

Of  course,  these  changes,  being  improvements  over  the  old 
way  of  doing  things  in  practically  every  instance,  work  towards 
economy  in  the  operation  of  the  telephone  business.  At  the  same 
time  they  involve  a  greater  investment  in  the  business  and  there- 
fore demand  larger  aggregate  profits. 

Anothefr  item  for  which  large  allowance  must  be  made,  is 
reconstnict'cn  under  municipal  direction.  Chicago  experiences 
in  this  respect  are  typical.  In  order  to  comply  with  a  city 
orJir.ance  providing  for  boulevarding  a  street  in  the  west  end 
of  the  city,  the  Qiicago  Telephone  Company  had  to  take  down 
s^l  its  poles  in  this  section,  though  they  had  been  up  for  only 
three  months  or  so.  At  the  time  when  the  change  was  made  in 
t^e  imderground  cable  under  the  river,  another  unusually  large 
*>^penditure  for  reconstruction  was  incurred.  It  became  neces- 
'3ry  to  take  a  different  route  and  tunnel  under  the  river  at  an- 
other place.  The  total  cost  involved  in  this  change  was  $250,000. 
0^  this  amount  only  $109,000  v/as  charged  to  reconstruction,  how- 
ever, since  reconstruction  is  charged  only  with  an  amount  equal 
to  what  was  spent  originally  in  putting  in  that  portion  of  the  plant. 
Anything  that  do'^s  not  add  value  to  the  plant  is  considered 
reconstruction.  Whenever  more  expensive  equipment  is  in- 
stalled to  replace  equipment  of  an  older  type,  only  that  portion 
of  the  cost  which  would  cover  the  original  installation  of  the 
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older  equipment  is  charged  to  the  reconstruction  account,  and 
the  rest  to  capital  account. 

Mr.  Burgess'  method  of  making  allowance  for  these  various 
elements  and  arriving  at  a  ratio  of  depreciation  may  be  termed 
the  ^'Chicago -method,"  adopted  by  the  telephone  commission  of 
that  city.  In  Chicago  it  involves  a  charge  of  8  per  cent,  con- 
stant, against  the  value  of  the  plant  on  a  net  cash  basis,  the 
fund  being  placed  in  a  bank  where  it  earns  interest  at  the  rate 
of  3  per  cent.  Against  this  **sinking  fund"  the  Chicago  Tele- 
phone Company  draws  for  reconstruction  and  depreciation.  The 
company, is  entitled  to  borrow  money  on  notes  at  3  per  cent. 

According  to  Mr.  Burgess,  the  ratio  of  depreciation  should  be 
constant.  He  does  not  favor  the  Wilkinson  method  of  a  dimin- 
ishing value,  whereby  the  ratio  is  applied  yearly  to  the  value, 
minus  the  depreciation  allowance  for  the  preceding  year.  This 
method  is  characterized  by  Mr.  Burgess  as  an  ^'accountant's 
stunt"  and  as  too  complicated  and  involving  too  much  book- 
keeping and  clerical  assistance. 

The  Chicago  method,  applied  to  conditions  prevailing  at  the 
Marinette  exchange  of  the  Wisconsin  Telephone  Company,  calls 
for  a  depreciation  allowance  of  10.10  per  cent.  The  reason  for 
a  lower  rate  in  Chicago  is,  that  the  greater  part  of  the  cable 
plant  in  Chicago  is  underground,  where  it  is  perinanent  and 
relatively  out  of  danger;  the  greater  portion  of  the  cable  plant 
in  Marinette  is  open,  overhead,  subject  to  sleet  storms,  high 
winds,  gales,  and  the  like.  P^irther,  in  a  city  like  Chicago  the 
amount  of  scrapping,  in  order  to  make  future  extensions,  is 
relatively  smaller  than  in  a  city  like  Marinette. 

The  rate  of  10.10  per  cent  for  depreciation  and  reconstruc- 
tion for  the  Marinette  exchange  is  based  upon  the  following  ap- 
portionment of  the  value  of  the  entire  plant,  the  following 
"lives  of  usefulness"  of  each  portion,  and  the  following  per- 
centage of  salvage  for  the  same  items.  A  reconstruction  allow- 
ance also,  arbitrary  in  nature,  is  found  in  column  4  of  the 
appended  table. 


Digitized  by  VjOOQIC 


i>AYNE  ET  ALi  V.  WISCONSIN  TELEPHONE  CO. 


27 


ESTIMATE  OF  DEPRECIATION  AND  RECONSTRUCTION  OF  TBLBPHOXB 

PLANT  AT  MARINETTE. 

Orioinnl. 


Life 

In 

years. 

ABSOLUTE  PEKCENTAOR8. 

WBIOUTED 
PERCENTAGES. 

Property . 

Per 

cent 

.salvage. 

Per 

cent 

depn»- 

ciatlon. 

Per 
cent 
recon- 
struc- 
tion. 

1 

Total.! 

1 

i 

Ratio 

to  total 

cost. 

Per 

cent 

annual 

charge. 

Ehcchanipe  equipment. 
Subscribers'     station 
and  appliances  .... 
Poles  and  cross-arms 
Wire  plant 

10 

9 

16 

11 

25 

0 

0 
80 
84 

11 

10 
11 
7 
9 

1.6 

2.0 

1.0 
8.0 
8.0 

9.00 

12.00 
12.00 
8.00 
9.00 

15 

14 
29 
10 
32 

100 

1.44 

1.70 
8.48 

.tto 

Aerial  cable 

2.83 

Total  

10.10 

The  above  table  is  admittedly  based  upon  the  Chicago  plan, 
or  rather,  it  is  represented  to  be  the  Chicago  plan,  whereby  the 
depreciation  fund  is  put  out  at  interest  earning  j  per  cent.  The 
brief  filed  by  respondent's  attorneys  also  assumes  this.  A  close 
analysis  of  the  table  presented,  however,  reveals  the  fact  that 
the  3  per  cent  curve  was  not  used  at  all.  Columns  2  and  4, 
"life  in  years"  and  "per  cent  depreciation,"  indicate  that  only 
a  straight  depreciation  ratio  was  calculated,  without  regard  to 
a  3  per  cent  earning  power  of  the  reserve  fund.  Accepting  Mr. 
Burgess'  divisions  as  to  the  per  cent  of  total  cost,  the  life  in 
years,  the  per  cent  salvage  and  the  fourth  item,  "per  cent  re- 
construction," the  table,  corrected  as  to  column  3,  *'per  cent 
depreciation,"  on  the  basis  of  a  3  per  cent  curve,  should  read 
as  follows: 

ESTIHATB  OF  DEPRECIATION  AND  RECONSTRUCTION  OP  TBLEPUOXE 
PLANT  AT  MARINETTE. 

(\trreetetl. 


Life 


ABSOLUTE  PERCENTAGES. 


Bxchanfire  equipment  

Subscribers'   station  and  ap- 
pliances   

Poles  and  cross  arms 

Wire  plant 

Aerial  cable  


Total 


10 
9 

15 
U 


Per. 

cent 
sal- 
vage. 


Per 

cenl 

(lepre- 

fla- 

tioii. 


25 

0 

0 

60 

34 


9.8i 

8.72 
D.R4 
5.38 
7.81 


Per 

cent 
recon- 
struc- 
tion. 


WEIGHTED 
PEUCENTAGE8. 


Total. 


Ratio 

of 

total 

cost. 


!»er 
cent 
an- 
nual 
cost. 


1.5 

2.0 
1.0 
8.0 
3.0 


8.88 

10.72 
10.84 
5.15 
8.15 


15 

14 


10 
32 


100 


1.3S 

1.6 
3.14 
.515 
2.«)1 

0.005 
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Using  the  proper  basis  of  calculation  upon  Mr.  Burgess'  own 
estimates,  the  ratio  of  depreciation  is  1  per  cent  lower  than 
10.10  per  cent.  The  failure  to  compute  the  "per  cent  deprecia- 
tion" on  the  3  per  cent  basis  is,  of  course,  a  serious  error. 
Futhermore,  from  the  standpoint  of  ordinary  arithmetical  com- 
putations, the  original  table  is  not  as  accurate  as  it  might  be, 
due,  no  doubt,  to  errors  of  those  who  assisted  in  the  compila- 
tions. 

It  was  found  impossible  to  make  the  totals  in  the  last  column 
check,  no  matter  what  method  of  computation  was  followed. 
Decimals  were  apparently  dropped  and  called  whole  numbers 
indiscriminately.  For  instance,  the  last  column,  figured  in  two 
different  ways,  presents  the  following  appearance: 


OrlfTlnnl  tabk'  

Corroctod— ii8in-^   snino    tljfures  -A 


Corrected— using  fiMctlons  In  column  on  per 
cent  of  dt'prec'intiun— B 


1 

2 

3 

4 

5 

1.44 

1.70 

3.4S 

.6 

2.88 

1.46 

l.«8 

3.48 

.58 

2.83 

1.4: 

1.08 

3.C0 

.57 

2.88 

It  will  be  noted  that  item  1  is  wrong,  no  matter  how  the 
problem  is  figured.  It  will  be  noted  further  that  items  2  and  4 
indicate  that  the  second  decimal  place  was  dropped,  and  item  3 
indicates  that  it  was  retained,  thougli  it  is  the  same  as  the  other, 
namely,  .08.  Item  3  would  indicate  that  '*check  method  A"  was 
u.sed  in  figuring,  since  3.48  corresponds  with  3.48  in  the  original 
table ;  but  item  5  would  indicate  that  *'check  method  B"  was 
used,  since  2.88  corresponds  with  2.88,  the  last  figure  in  the 
above  compilation. 

These  small  inaccuracies  may  not  weigh  heavily  in  the  ulti- 
mate result.  In  fact,  as  will  be  subse(|uently  shown,  they  do 
not.  At  the  same  time  they  are  an  index  of  the  care  and  ac- 
curacy with  which  the  above  estimates,  from  which  the  10.10 
per  cent  ratio  of  depreciation  was  derived,  have  been  prepared. 

Returning  to  consider  the  original  table  in  respect  to  the 
classification  of  the  various  elements  entering  into  the  telephone 
plant  at  Marinette,  each  item  in  the  classification  received  atten- 
tion in  the  te^stimony.  The  plant,  according  to  the  witness,  may 
be  divided  into  five  classes  of  construction  materials:     (1)  Ex- 
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change  equipment;  (2)  subscribers'  stations  and  appliances;  (3) 
poles  and  cross-arms;  (4)  wire  plant;  and  (5)  aerial  cable. 

Exchange  liqiiipmcni. — l)y  far  the  largest  item  under  this 
head  is  the  switchboard  itself.  A  switchboard  practically  has  a 
life  of  only  eight  years.  As  a  general  rule,  switchboards  are 
superseded  lon^  before  they  are  worn  out.  Newer  and  better 
ones  arc  devised  and  old  ones  must  go  out. 

The  scrap  value  of  the  old  board  is  practically  nothing — only 
about  3  per  cent.  The  reason  for  this  is,  that  the  old  board 
must  be  entirely  dismembered,  cut  into  sections  and  packed  be- 
fore it  can  be  shipped  to  whatever  place  it  is  to  be  installed, 
and  then  must  again  be  set  up,  just  as  is  done  with  a  new  board. 
Before  an  old  board  is  put  into  shape  to  be  utilized,  large  ex- 
penditures in  money  and  labor  are  required,  so  that  it  is  almost 
as  cheap  to  buy  a  new  switchboard.  The  old  board  subjects  an 
exchange  to  the  further  danger  of  damage  to  wires  and  result- 
ing operating  troubles.  Storage  batteries  and  motor-generators, 
for  which  the  Commission's  staff  allows  a  life  of  fifteen  years, 
according  to  Mr.  Burgess  last  only  seven  years.  The  rapidity 
with  which  old  batteries  and  generators  are  outgrown  is  re- 
sponsible largely  for  this  short  period  of  life. 

Poles  and  Cross- Arms, — The  average  life  of  a  city  pole  in 
Chicago  is  about  eight  years.  In  towns  of  about  15,000,  in 
which  class  Marinette  falls,  an  additional  year  may  be  allowed. 
Ordinary  wear  and  tear,  one  would  think,  would  reduce  the  life 
of  the  city  pole  by  more  than  one  year.  Rut  there  are  various 
elements  which  enter  into  the  depreciation  of  poles  in  the 
smaller  cities  that  do  not  enter  into  the  situation  in  a  large  city 
like  Chicago.  In  the  first  place,  proportionately  more  equipment, 
overhead,  is  carried  on  the  poles  at  Marinette  than  in  Chicago, 
where  a  good  deal  of  it  is  already  underground.  This  heavy 
equipment  on  a  pole  makes  the  wind  resistance  so  much  greater 
and  wears  the  pole  much  more  quickly.  The  liability  of  legis- 
lative direction  to  remove  poles  must  also  be  taken  into  considera- 
tion in  connection  with  this  subject. 

As  compared  with  electric  poles  and  all  European  poles,  for 
each  of  which  classes  twelve  years  is  allowed  as  the  average 
life,  the  telephone  pole,  in  the  first  place,  carries  sometimes 
twelve  large  cables,  as  compared  with  six  small  ones  on  a  light- 
ing pole.     The  European  comparison  is  unfair,  because  practt- 
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cally  all  poles  used  in  Europe  are  supposed  to  be  creosoted,  thus 
adding  greatly  to  their  longevity. 

Wire  Plant, — Under  the  head  of  wire  plant  are  included  dis- 
tribution wire  and  aerial  wire.  A  large  life,  fifteen  years,  is 
allowed  to  this  portion  of  the  equipment,  and  a  salvage  value  of 
60  per  cent  is  also  given  to  it.  This  latter  applies  to  aerial 
cables ;  drop  wires  are  less  valuable. 

Aerial  Cable, — Aerial  cables  are  good  for  eleven  years.  Three 
factors  enter  into  the  loss  in  value  in  this  material:  (1)  The 
danger  of  "pin-holes,"  admitting  moisture  and  thus  rapidly 
destroying  the  usefulness  of  the  cable;  (2)  the  cable  being  out- 
grown by  or  outgrowing  the  traffic  where  incorrect  estimates  of 
future  business  are  made;  (3)  when  wires  are  ordered  under- 
ground the  aerial  cables  can  not  be  utilized  in  underground 
service. 

Buildings  and  real  estate  are  considered  as  practically  inde- 
structible property,  the  Chicago  estimate  including  buildings,  but 
not  lands. 

The  testimony  of  Mr.  Burgess,  like  the  other  testimony  dis- 
cussed above,  has  been  considered  at  some  length,  because  this 
is  the  first  important  telephone  case  in  connection  with  which 
these  various  questions  have  arisen,  and  we  felt  that  the  public 
should  have  whatever  benefit  may  be  derived  from  the  thorough 
preparation  and  investigation  which  preceded  the  hearings.  Be- 
cause of  his  failure  to  apply  the  3  per  cent  sinking  fund  curve, 
as  claimed  in  the  testimony  and  assumed  in  attorney's  brief. 
Mr.  Burgess'  compilations  can  be  of  relatively  little  aid  in  ar- 
riving at  a  determination  in  this  case. 

Matters  relating  to  capitalization,  revenues  and  expenses  of 
the  company  were  presented  by  Mr.  O.  B.  Koepke,  general 
auditor  of  the  company,  and  also  by  Mr.  Wilkinson.  The  total 
number  of  subscribers  in  the  Marinette  exchange,  Dec.  1,  1907, 
was  959;  Jan.  1,  1908,  955;  Feb.  1,  1908,  962.  Excluding  ex- 
tension sets,  the  net  number  of  telephones  was  896  on  Dec.  1, 
1907;  on  Jan.  1,  1908,  892;  and  on  Feb.  1,  1908,  899.  The 
numerical  list  of  subscribers  in  the  Marinette  exchange,  on  the 
first  day  of  each  month  during  the  years  1906  and  1907,  is 
given  in  the  following  table: 
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BUSINESS. 

RBSIDBNTS. 

Total 

Metallic. 

(^round- 
ed. 

Metallic. 

(irour 

1 
ided. 

exclu- 
sive of 
free 

I'ree. 

Free. 

Free. 

tele 
phones. 

Year  1906 
.TiLunary  1    

8 
8 
16 
17 
17 
17 
17 
16 
19 
19 
19 
19 

18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 

884 
284 
296 
297 
801 
902 
808 
806 
900 
906 
904 
909 

902 
908 
808 
809 
SIB 
918 
817 
817 
849 
840 
944 
946 

66 
55 
46 
46 
46 
44 
48 
49 
42 
42 
41 
96 

86 
84 
84 
84 
84 
94 
84 
94 
2 
2 

2 
2 
2 
2 
8 
2 
2 
2 
2 
2 
2 
2 

272 
278 
293 
900 
496 
600 
612 
601 
499 
609 
517 
510 

649 
549 
669 
666 
696 
696 
607 
600 
6T8 
602 
596 
693 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

221 

221 

212 

210 

20 

20 

19 

18 

18 

18 

18 

4 

832 

February  1  

882 

March  1    

848 

April  1    

859 

Mayl 

869 

June  1   

875 

julyl  

817 

AU(^liSt  1     

867 

September  l  

October  1    

888 
874 

November!  

880 

December  1    

889 

Year  1907 
January  1  

8S5 

February  1 

895 

March  1    

809 

April  1  

9^8 

Mayl  ...;:;;;:;:;;:; 

MS 

June  1  

917 

Julyl    

962 

August  1    

955 

September  1    

October  1    

982 
997 

November  1  

941 

December  1   

946 

Under  the  direction  of  the  chief  engineer  of  the  company  an 
inventory  of  the  physical  property  of  the  Wisconsin  Telephone 
Company  was  taken  as  of  Jan.  1,  1903,  which  shows  a  total 
reconstruction  value,  new,  of  $3,120,010.  This  is  $880,521  less 
than  the  total  actual  cost  as  shown  by  the  books  of  the  company. 
As  of  the  same  date  the  cost  of  reconstruction,  new,  of  the 
Marinette  plant,  exclusive  of  the  toll  lines,  was  given  at  $27,- 
341.63.  The  value  of  the  Marinette  plant,  in  its  then  condition, 
was  given  a^  $20,025;  in  addition  $7,715  was  charged  to  the 
Marinette  plant  as  its  pro  rata  proportion  of  the  $880,521  above 
mentioned,  which  the  book  value  showed  in  excess  of  the  re- 
construction value,  new,  as  reported  by  the  engineers.  Similarly, 
the  inventory  value  of  the  company  as  of  July  31,  1907,  was 
^1,630.89  less  than  the  book  value  as  shown  by  the  subsidiary 
books  in  which  the  accounts  of  the  Marinette  exchange  have 
been  kept,  beginning  with  the  inventory  of  Jan.  1,  1903.  This 
makes  a  total  addition  of  $9,345.89  to  the  cost  of  reconstruction, 
new.  It  IS  not  entirely  clear  whether  or  not  the  book  values  of 
1907  represent  a  continuous  history  of  the  plant;  if  so,  the 
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question  may  be  fairly  raised,  whether  or  not  the  inclusion  of 
Loth  tiie  if,7,«15  and  the  ipl, 1530.81)  is  not  a  dupiication.  It  is 
also  conceivable  tiiat  the  reported  aifferences  between  the  in- 
\v.ntory  values  aud  the  bcok  costs  of  the  plant  are  due  to  dif- 
ferences between  the  prices  actually  paid  by  the  company  and 
the  prices  assumed  as  basal  in  making  the  inventory. 

Smce  the  exact  answer  to  these  qtiestions  is  not  material  in 
determining  ti.e  issues  i^  this  case,  it  is  unnecessary  to  continue 
the  discussion  of  the  points  involved  at  greater  length  at  this 
time.     The  accounts  of   the   Marinette  exchange   for   the  year 

1906  show  gross  earnings  amoimting  to  $19,620.64.  The  operat- 
ing expenses  include  a  charge  for  depreciation,  derived  in  ac- 
cordance with  plan  No.  1.     The  accounts  for  eleven  months  of 

1907  show  the  following: 

GrcBS  earnings   $19,562  37 

General  expenses  $2,297  70 

Operating  expenses   3 .  377  71 

Current  repairs 2,353  24 

Reserve  for  depreciation  and  reconstruction   ...     5,300  88 

Instrument  royalty   880  30 

Total    $14,203  83 

The  depreciation  charge  in  this  instance  is  also  made  in  ac- 
cordance with  plan  No.  1.  This  leaves  a  balance  of  $5,352.54 
for  eleven  months,  which  is  equal  to  an  annual  profit  of  $5,859.14. 

Schedules  were  introduced  in  evidence  showing  in  detail,  month 
by  month,  for  the  years  1906  and  1907,  tho  number  of  sub- 
scribers in  each  class  graded  according  to  the  annual  rate.  The 
table  presented  above  shows  the  number  of  business  and  resi- 
dence telephones  at  the  beginning  of  each  month  for  1906  and 
1907,  and  also  whether  or  not  the  service  is  metallic  or  grounded. 
The  detailed  schedules  in  question  are  too  elaborate  for  repro- 
duction here,  but  the  summaries  based  upon  such  schedules  are 
given  below : 
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STATEMENT  OP  RENTALS  BY  MONTHS. 
1906 


Debits 

Credits 

Net  credits 

January  * 

1674  34 
234  13 
35116 
285  45 
283  94 
228  23 
325  86 
829  78 
269  35 
340  69 
291  24 
287  88 

11,870  65 
l,8n78 
1,857  24 
1,939  78 
1.893  66 
1,933  06 
2,007  77 
1.048  79 
1,944  03 
l,9f)8  33 
1.981  91 
1.968  78 

11.293  81 
1,687  50 
1.606  08 
1,654  31 
1,609  63 
1,693  86 

Febmary 

March   

April  

May 

June  

jaly 

1,68191 
1.618  fl6 
1,674  73 

Aagnat    * ! 

September 

October  

1,612  53 

November 

1.690  67 
1.700  88 

December   

1908  net  rentals  

$19,477  49 

1906  telegram  commlRRlons  

115  78 

1906  telegram  deliveries  

17  43 

Miacellaneous  •••« -- -  --    

10  00 

119,620  64 

1907. 


Debits 


January  ..-, 

Febmary  

March    

April  

May 

Jnne   

July    

Auinist 

September 

October 

November  

1907  net  rentals 


$306  56 
976  96 
299  35 
326  83 
828  69 
23  80 
18  50 
64  83 
9180 
28  60 
89  67 


Telegram  commissions 
Telegram  deliveries  ... 
Mlscellaneons  


Credits 


$1.98100 
1.C8167 
1.960  78 
8.054  94 
2,087  96 
1.809  88 
1,813  06 
1.886  48 
1,968  17 

1.884  67 

1.885  44 


Net  credits 


$1.674  44 
1,7  9  61 
l.GBl  43 
1,738  71 
1,788  57 
1,787  08 
1,798  56 
1,770  60 
1,866  87 
1,866  07 
1,846  77 


$19.445  89 

93  66 
12  63 
12  00 


$19,568  87 


The  expenses  of  the  Marinette  exchange  are  shown  in  the 
following  tables  for  the  years  1906  and  1907. 
3— R.  D. 
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EXPENSES    FOR   'iflOe. 


GENERAL  EXPENSES  : 

Salaries  and  wages 

Rent,  light  and  beat 

Traveling   

Postage,  printing  and  stationery. 

Directory 

Taxes  

Legal    

Incidentals 


OPERATING   EXPENSES  : 

Salaries  and  wages 

Rent,  light  and  heat , 

Advertising  and  canvassing. 
Incidentals  


MAINTENANCE    EXPENSES.     CURRENT  REPAIRS  ! 

Salaries  and  wages  

Itent,  light  and  heat 

Material  

Traveling   

Insurance  

Damape  and  compensation 


MAINTENANCE   EXPENSES, 

Salaries  and  wages  ., 

Material  , 

Traveling   


R ECON  STRl  Cl'I ON 


Total 


$1,617  97 
145  75 
154  60 
410  43 
95  10 
1,063  39 
64  75 
695  89 


$4,247  88 


$4,833  01 

798  65 

313  43 

22  47 


$5,964  56 


$2,878  62 

48  00 

778  44 

604  46 


$4,448  91 


$3,128  43 

4.233  12 

452  50 

$7,814  06 


Direct 


$445  97 


1  00 

171  43 

95  10 

1.063  39 


74  10 


$1,851  08 


$4.833  01 

79S  66 

277  43 

22  47 


$5,929  56 


$2,697  61 

48  OD 

562  14 

486  46 

233  89 


$4,049  60 


$3,048  57 

3.966  73 

462  60 

$7.4ff7  80 


Appor- 
tioned 


$1,17S00 
145  75 
153  60 
238  00 


64  75 
621  70 


$2,393  80 


$85  00 


$35  00 


$18101 


196  80 
19  00 
8  OO 


$399  31 


$79  8) 
266  33 


$346  25 
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EXPENSES    FOR    1907. 


Total 

Direct 

Appor- 
tioned 

GENRRAL  EXPENSES  : 

Snlfirlps  and  wases  

$1.226  50 

97  21 

53  12 

346  97 

115  60 

1,049  87 

26  73 

206  80 

$251  95 

$974  65 
97  21 

Kent     lleht  and  heat 

Traveling 

25  56 

178  85 

115  60 

1,049  87 

27  54 

J'ontasTP,  printing*  and  stationery 

170  12 

Directory 

Taxei* 

Leeal    

21  78 

inciden  tale 

is  80 

192  00 

$3,121  80 

$1,633  65 

$1,488  15 

OPBBATIXO    EXPENSES : 
$iL«it|i]*fAa  and  wftscs 

$4,029  27 

741  44 

881  66 

16  06 

$4,029  27 

741  44 

374  96 

16  96 

Rent,  ligrht  nnd  heat 

Advertising  nnd  canvassing 

$8  70 

Incidentals    

$5,169  S3 

$5,162  63 

$6  70 

MAINTENANCE    EXPENSES.    CrRRENT    REPAIRS: 

Kftlaries  nnd  wmres  

$2,039  64 

49  00 

800  06 

443  04 

95  90 

8  75 

$1,695  64 

49  00 

204  Ofl 

429  04 

95  90 

8  75 

$90  00 

Rent,  ll?ht  and  heat 

Material 

06  00 

'Pravelinir    

14  00 

Insurance  

Damage  and  compensation 

$3,981  89 

$2,741  39 

$190  00 

MAI.VTENANCB    EXPENSES,    RECONSTRUCTION  : 

Salaries  and  waares  

$2..583  07 

1,896  09 

881  83 

$2,484  OS 

1,712  99 

861  83 

$40,04 
183  10 

Ma  teHal    

Traveling 

$5,290  99 

$5,058  85 

$232  14 
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Apportionment  of  Expenses  Between  Exchange  Operation 
AND  Toll  Operation. 

Mr.  Wilkinson's  method  of  dividing  expenses  between  ex- 
change operation  and  toll  operation,  briefly  stated,  is  as  follows : 
Wherever  information  is  available  for  a  direct  apportionment, 
the  division  is  made  in  that  way;  in  all  other  cases  an  indirect 
or  arbitrary  apportionment  of  some  kind  is  resorted  to.  In 
illustration  of  his  method  Mr.  Wilkinson  submitted  schedules 
for  the  year  1906  and  for  eleven  months  of  the  year  1907. 
Without  going  into  all  of  the  figures  submitted  and  the  divisions 
actually  made,  an  inspection  in  detail  of  the  methods  of  ap- 
portionment with  respect  to  the  four  major  divisions  of  expense 
will  give  a  fair  idea  of  the  general  plan  followed. 

General  Expenses. — Most  of  the  items  under  the  head  of  gen- 
eral expenses  are  apportioned  on  an  arbitrary  percentage  basis. 
"Directory"  is  charged  entirely  to  exchange  operation.  "Taxes'* 
is  divided  on  the  basis  of  the  gross  earnings  from  each  class  of 
service,  taxes  being  levied  wholly  oa  the  basis  of  gross  earn- 
ings. The  other  items,  including  "salaries  and  wages,"  "rent, 
light  and  heat,"  "traveling,"  "postage,  printing  and  stationery," 
"legal"  and  "incidentals,"  are  apportioned  according  to  the  per- 
centages which  the  sum  totals,  respectively,  of  Marinette  toll 
and  exchange  operating  and  current  repair  expenses  bear  to  the 
sum  total  of  all  operating  and  current  repair  expenses  charged 
to  the  Marinette  exchange. 

Operating  Expenses. — Under  the  head  of  "salaries  and  wages" 
there  is  charged  to  toll  operation  the  following:  All  the  salaries  of 
three  toll  operators,  34  the  salary  of  the  manager,  chief  operator 
and  the  assistant  chief  operator  to  cover  estimated  time  spent  on 
business  of  the  toll  department,  1/^  the  salaries  of  the  collector 
and  the  night  operator  to  cover  estimated  time  given  to  the 
same  service,  i/^  the  salary  of  a  clerk  for  making  out  toll  tickets 
and  bills,  and  2.8  per  cent  of  the  salaries  of  all  local  operators, 
which  represents  the  proportion  of  total  toll  calls  per  day  to 
total  calls  per  day  at  the  Marinette  exchange,  as  derived  from 
the  records  of  the  traffic  department;  also  all  the  pay  station 
commissions. 

"Rent,  light  and  heat"  was  divided  on  the  basis  of  floor  space 
devoted  to  the  two  kinds  of  service.  The  central  office  was 
divided  into  three  equal  parts:  switchboard   room,   manager's 
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office  and  wire  chief's  office.  Since  three  switchboard  positions 
out  of  10  are  devoted  exclusively  to  toll  service,  3/10  of  the  rent 
of  switchboard  room  is  charged  to  toll  operation.  Since  ^  of 
the  manager's  and  wire  chief's  salary  is  charged  to  toll  opera- 
tion, like  proportions  of  the  rent  of  their  offices  were  likewise 
charged  to  toll  operation. 

"Advertising  and  canvassing*'  is  charged  entirely  to  exchange 
operation. 

Only  a  small  fixed  amount  of  "incidentals"  is  charged  to  toll 
operation. 

Mmntenance — Reconstruction. — The  division  of  charges  for 
this  item  is  made  in  accordance  with  the  books  of  account,  the 
actual  apportionment  being  made  on  vouchers  covering  the  vari- 
ous items  of  expenditure  for  "salaries  and  wages,"  "material"' 
and  "traveling." 

The  foregoing  is  an  explanation  of  the  general  plan  followed 
by  Mr.  Wilkinson  in  the  division  of  expenses.  Its  direct  ap- 
plication is  supposedly  made  in  the  schedules  submitted  in  Mr. 
Wilkinson's  report  for  1906  and  the  eleven  months  of  1907. 
Without  going  into  the  merits  of  certain  allowances,  or  ques- 
tioning the  general  plan,  an  inspection  of  the  schedules  will  show 
the  manner  in  which  the  work  of  applying  the  general  plan  to 
the  Marinette  figures  has  been  executed.  We  shall  take  up  the 
items  by  years  and  in  the  order  in  which  they  were  treated  in 
the  foregoing  explanation.  The  general  question  of  the  appor- 
tionment of  expenses  between  exchange  and  toll  service  is  still 
under  investigation,  and  the  methods  followed  in  this  case  will 
not  necessarily  be  binding  in  subsequent  cases. 

Division  of  Expenses  for  ipo6. 

General  Expenses. — Outside  of  charges  for  "directory"  and 
"taxes,"  the  division  between  toll  and  exchange  operation  was 
made  upon  the  basis  of  28.4  per  cent  as  the  toll  ratio;  which 
was  obtained  in  the  manner  indicated  in  the  following  tabula- 
tion, taken  bodily  from  Mr.  Wilkinson's  schedule : 


Total 

Toll  operation 

Mnrlnotto  oporatlncf  

4.448  01 

$i,j)r>i  78 

Marinette  enrront  repairs  

965  68 

$10,413  47 

$2.<W7  41 
-^ ,<iJi J — 
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Toll  expenses  being  28.4  per  cent  of  total. 

As  a  matter  of  fact  the  above  percentage  should  be  28.2  per 
cent  and  not  28.4  per  cent. 

Mr.  Wilkinson  next  submits  a  table  showing  the  actual  de- 
tailed apportionment  of  general  expenses  on  the  basis  indicated. 


GENERAL  BXPKVFE-". 


Sftlarlefi  nn<I  \v:i?os  

Rent,  li'^bt  and  boat  

Tnivelinj?   

Postasfo,  priiitiD);  an<l  8latioiUTy 

Directory   

Taxes  (4%  of  fanilnjfs)  

Ij^y^Al  

Incideutnls    


Total. 

Toll 
proportion. 

$1,617  or 
U»  75 
i:»4  (0 
4  0  43 
0.-)  10 
1,0)3  39 
M  75 
6G5  89 

$i54G0 
40  {W 

43  44 

115  33 

260  32 

18  IJ 

19o  54 

$i,»7  88 

|l,li8  44 

On  the  basis  cf  28.4  per  cent,  excepting,  of  course,  the  charge 
for  directory  and  taxes,  the  above  allowances  for  toll  and  ex- 
change are  not  strictly  accurate.  The  total  error  amounts  to 
only  about  $9. 

An  error  in  computation  of  much  larger  proportions  is  found 
in  the  **tax"  item.  According  to  statements  on  preceding  pages 
of  Mr.  Wilkinson's  report  (p.  24,  schedule  *'C"),  the  earnings 
at  Marinette  amounted  to  $26,082.37,  $19,620.64  of  which  is 
credited  to  exchange  operation,  and  $6,461.73  to  toll  operation. 
Four  per  cent  of  these  earnings  will  not  yield  what  is  allowed 
in  the  above  tabulation;  the  correct  allowances  on  the  basis  as- 
sumed are  $1,043.26  for  the  total,  and  $258.45  for  toll  operation. 

In  addition  to  the  above  correction,  the  proper  division  should 
be  made  of  the  other  items  on  the  basis  of  28.2  per  cent,  as 
the  toll  operation  ratio,  which  is  the  correct  percentage,  as  al- 
ready pointed  out.  With  these  corrections,  both  as  to  the  di- 
vision on  a  percentage  basis  and  as  to  the  allowance  for  taxes, 
the  division  of  total  general  expenses  between  exchange  opera- 
tion and  toll  operation  appears  as  follows,  when  compared  with 
Mr.  Wilkinson's  original  totals: 
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WUklmson's  flffures 
Revised  figures 


Exchange 
operation 


93,119  44 
8.096  11 


Toll 
operation 


$1,128  44 
1,128  64 


Total 


$4,247  88 
4.327  76 


Operating  Expenses, — The  mathematical  computations  for  this 
item  are  limited  in  number  and  apparently  correct. 

Maintenance — Current  Repair, — The  percentage  of  19.6  per 
cent  used  in  apportioning  "insurance"  is  apparently  correct,  but 
the  allowance  for  toll  operation  is  evidently  a  roijgh  one,  since, 
according  both  to  long-hand  and  to  slide-rule  calculation,  $46.85 
ought,  strictly,  to  be  $46.92. 

Division  of  Expenses  for  Eleven  Months  of  1907. 

General  Expenses. — The  ratio  of  the  sum  total  of  operating 
and  current  repair  expenses  chargeable  to  toll  operation  to  the 
sum  total  of  these  items  for  Marinette  entire,  is  obtained  by 
Mr.  Wilkinson  from  the  following  figures : 


Marinette,  operating 

Marinette,  current  repairs 


Total 


$5,168  33 
2,93139 


$8.100  72 


Toll  operation 


$1,788  25 

521  84 


$2,311  08 


The  operating  and  current  repair  expenses  herewith  charged 
to  toll  operation  are  not  in  harmony  with  previous  statements  of 
these  amounts  for  the  same  periods.  The  two  succeeding  pages, 
34  and  35,  give  the  operating  expenses  and  the  expenses  for 
current  repairs  at  $1,791.62  and  $578.15,  respectively.  These 
latter  figures  tally  with  the  amounts  for  the  same  items  found 
in  the  profit  and  loss  account  for  the  same  period  on  page  25 
of  the  report  by  Mr.  Wilkinson.  By  substituing  these  sums  in 
the  above  operation,  the  proper  percentage  is  found  to  be  29.2 
per  cent.  The  correct  percentage  based  on  Mr.  Wilkinson's 
total  is  28.5  per  cent. 

The  percentage,  of  course,  is  the  basis  of  the  entire  calcula-  • 
tion,  and  these  slight  errors  naturally  throw  off  the  totals  for 
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the  division  of  the  general  expenses  a  corresponding  degree. 
The  apportionment  given  by  Mr.  Wilkinson  for  1907  is  as  fol- 
lows: 


APPORTIONED  ON  ABOVE  BASIS  TO: 


I      General 
expenses, 
total. 


Salaries  and  wacres  

Rent,   light  and  heat 

Traveling 

Postage,  printing  and  stationery 

Dl rectory    

Taxes  (4%  of  earnings)  

Legal   

Incidentals    . . . . : 


$1,826  60 

97  21 

66  12 

846  97 

116  60 

1,049  87 

20  78 

205  80 


13,12180 


Exchange 
operation. 

Toll 
Operation. 

$878  18 

69  61 

88  04 

S4S  48 

116  60 

$84882 
27  60 
15  03 
96  54 

778  76 
23  73 

276  11 

147  85 

68  45 

$2,297  70 


$824  10 


Figured  on  the  basis  of  28.4  per  cent,  the  mechanical  opera- 
tions themselves  in  the  foregoing  calculations  are  correct.  The 
allowance  for  taxes,  however,  in  this  case  again  does  not  con- 
stitute 4  per  cent  of  the  earnings,  as  found  on  preceding  pages 
of  Mr.  Wilkinson's  report.  (See  page  25,  schedule  "D".)  The 
total  earnings  from  exchange  operation  and  toll  operation,  for 
eleven  months  of  1907,  are  given  as  $26,544.62 ;  $19,562.37  for 
the  former  and  $6,982.25  for  the  latter.  On  this  basis  the 
charges  for  taxes  should  be  $782.49  for  exchange  operation, 
and  $279.29  for  toll  operation. 

By  substituting  the  proper  allowance  for  taxes,  and  computing 
the  other  apportionments  on  the  basis  of  29.2%,  the  general 
expenses,  total  and  toll  operation,  compare  as  follows  with  Mr. 
Wilkinson's : 


fionpral  ox- 
ix'nsos  total. 


Salaries  and  wages 

Ront,  light  and  heat  

Traveling   

Postage,  printing  and  stationery 

IMrectory    

Taxps  (4%  on  oarnings)   

I^egnl    

I  ueldentals    


$1,226  50 

97  21 

63  12 

346  97 

115  60 

1,019  87 

26  73 

205  80 

$3,121  80 


OBNEBAL  EXPENSES.  TOLL. 
OPEIIATION. 


Wilkinsons. 


$348  .S2 
27  (.0 
15  08 
96  54 


276  11 
"m  45* 


$834  10 


Commis- 
sion*.-. 


$358  05 
28  38 
16  51 
101  81 


279  29 

"eooo' 

$342  63 
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The  totals  compare  as 

follows : 

GEinERAL  SXPEN8B8: 

Exchanffe 
operation. 

Toll 
operation. 

Total. 

Wilkinson's  flinii^s 

$8.297  70 

2.aao8 

9884  10 
848  OS 

tt.mso 

Cammlsslon's  flgfurcs 

8»188  71 

Operating  Expenses. — No  inaccuracies  and  discrepancies  have 
been  found. 

Maintenance — Current  Repair, — ^The  item  of  $18.76  for  in- 
.«;urance  appears  to  be  roughly  calculated;  the  exact  figure  is 
$18.80. 

Maintenance — Current  Reconstruction, — No  inaccuracies  were 
found. 

The  statistics  of  revenues  and  expenses  dealt  with  heretofore 
relate  entirely  to  the  years  1906  and  1907.  It  appeared  desirable 
to  secure  similar  statistics  for  earlier  years,  and,  with  that  in 
view,  the  respondent  company  was  requested  to  submit  financial 
statements  for  as  many  years  back  as  it  was  possible  or  feasible 
to  supply  them.  In  response  to  this  request  a  condensed  state- 
ment was  received,  covering  the  years  1902,  1903,  1904  and  1906. 
Because  of  the  lack  of  details  in  the  statements  covering  the 
four  years  from  1902  to  1905,  inclusive,  as  well  as  with  a  view 
of  checking  the  itemized  statements  contained  in  the  Wilkinson 
report,  a  representative  of  the  Commission  was  sent  to  the  gen- 
eral office  of  the  respondent  company  at  Milwaukee,  for  the 
purpose  of  examining  the  original  records  in  the  company's 
books.  The  results  of  this  personal  examination  of  the  ac- 
counts appear  below.  Before  entering  upon  that  discussion,  how- 
ever, the  statement  of  earnings  and  expenses  for  the  earlier 
years  should  be  presented.     It  is  as  follows : 
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MARINETTE  EXCHANGE-EARNINGS  AND  EXPENSES 


Exchan^  revenue   

Exchans^  expenses: 

General   

Operatlnsr    

Maintenance— Current  

Rental  and  royalty  

10%  (lenreclation  and  recon 
struction    

Total  expenses  

Net   revenue   

Percentasre  of  profit  

Averai?e  Investment    

Averagre  number  of  subscribers 


1908 

1903 

1901 

1905 

$11,824  35 

$13,729  27 

$15,147  72 

$16,874  13 

$1,505  91 

1,970  81 

1,4^4  48 

518  45 

2.694  15 

$8,243  75 

$l.a^  36 

2,155  66 

1,529  44 

630  50 

2,927  82 

$1 .732  49 

2.421  56 

1.981  W 

C80  22 

8,534  75 

$?,979i3 

4,331  60 

2,019  45 

763  58 

5,370  44 

$8.779  28 

$10,350  86 

$15,464  60 

$3,580  60 
13.6 
$34,015  00 
460 

$4,949  99 

17.3 
$36,372  00 
573 

$4,796  86 
15.4 
$40,72i  00 
6-39 

$1,409  ?S 

8.07 

$j8,rS4  00 

7T7 

The  above  figures  apply  to  exchange  business  only.  The 
representative  of  the  Commission  found  that  his  totals  agreed, 
practically,  in  every  instance  with  the  totals  of  the  Company, 
but  that,  in  the  division  of  the  expenses,  various  differences  ap- 
peared, due,  probably,  in  a  large  measure  to  differences  in 
classification  of  specific  it^ms  and  to  varying  bases  for  making 
the  estimates.  The  company's  figures  showing  the  expenses  for 
1905  are  compared  with  the  Commission's  figures  for  the  same 
year,  as  compiled  from  the  company's  books  by  a  representative 
of  the  Commission: 

EXPENSES  FOR  1905. 


Company's 
figures. 

Comral8«!on'8 
figures. 

General   

$2,979  43 
4,?31  4'? 
2,019  4'> 

$2,897  Vi 

Operatinif    

3.99S  97 

Maintenance — current  year  

2,832  40 

Total   

$9,330  48 

$0,218  92 
fill  56 

Difference    

In  order  to  preserve  uniformity  and  the  proper  basis  for 
comparison,  the  representative  of  the  Commission  divided  the 
total  of  each  class  of  expenses  between  exchange  and  toll  opera- 
tion upon  the  same  basis  that  the  expenses  were  divided  in  the 
Wilkinson  report.  For  the  purpose  of  checking  the  accuracy 
of  the  statistics  submitted,  this  course  of  procedure,  it  appears 
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to  us,  is  sufficiently  reliable.  It  will  be  observed,  that  for  the 
year  1905  the  company's  total  is  $111  in  excess  of  the  total  ob- 
tained by  the  Commission .  while,  if  operating  expenses  and  cur- 
rent repairs  alone  are  considered,  the  difference  is  less  than  $20. 
For  the  year  1904  the  two  sets  of  figures  compare  as  follows : 

EXPENSES  FOR  1904. 


Company's 
flflrures 

CommlBslon's 
figures 

Operating:    

Maintenance— current   repair    

$2,m  58 

1,981  84 

^,472  3? 
2.0S4  87 

Total   

$4,403  40 
153  73 

$4,557  19 

Difference       

In  this  table  slight  variations  may  be  observed,  but  when  the 
totals  are  reached,  the  differences  are  as  slight  as  in  the  case 
of  the  year  1905,  and  in  the  present  instance  the  Commission's 
figures  are  $153.79  in  excess  of  those  of  the  Company.  It  will 
also  be  observed  that  the  variations  in  the  totals  are  relatively 
negligible  quantities,  even  though  the  variations  in  the  constituent 
items  may,  in  individual  cases,  be  relative^  larger.  As  stated 
above,  this  can  be  ascribed  to  differences  in  classification  and 
division  of  specific  items. 

Some  confusion  apparently  exists  in  the  company's  figures 
with  respect  to  the  bases  upon  which  depreciation  and  net 
profits  have  been  calculated.  Without  reference  to  the  correct- 
ness or  otherwise  of  the  10  per  cent  rate  for  depreciation,  which 
appears  in  the  company's  statements,  it  will  be  observed,  from 
the  figures  given  below,  that  the  rate  of  depreciation  was  ob- 
viously calculated  upon  one  basis  and  the  rate  of  profit  upon 
another  basis.  For  instance,  for  1905  the  amount  charged  for 
depreciation  is  $5,370,  which  is  10  per  cent  of  $53,704.40;  the 
net  profits,  on  the  other  hand,  for  the  same  year  are  given  as 
$1,409.53,  and  were  evidently  calculated  upon  $45,973.03.  In 
addition,  the  item  of  "average  investment"  appears  in  the  state- 
ment for  each  of  the  years  in  question.  Putting  these  various 
fig^ires  into  a  tabulation,  they  appear  as  follows: 
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1905 
1904 
1908 
1903 


Depreciation  was 
based  on 


163.704  40 
35,347  50 
20.273  20 
36,941  50 


Ratio  of  profit 
was  based  on 


$15,013  08 
33,061  79 
28,612  m 
28.827  94 


Avorajre  Investment 
given  In  stntcment 


$53,634  00 
40,725  00 
36,372  00 
34,015  00 


With  reference  to  the  figures  contained  in  the  Wilkinson  re- 
port, it  should  be  stated  that  an  examination  of  the  books  of 
the  company  with  reference  to  those  figures  shows  no  sub- 
stantial variations  in  the  totals.  Numerous  minor  variations  and 
inaccuracies  have  been  pointed  out  in  the  earlier  part  of  this 
decision.  It  remains  now  to  introduce  comparative  statements 
showing,  in  some  detail,  how  the  figures  obtained  by  the  Com- 
mission compare  with  the  figures  contained  in  the  Wilkinson  re- 
port.    The  following  table  shows  this: 

DIRECT  EXPENSES,  1903. 


OENEUAT.    EXPENSES  : 

Salary  of  inanaffpr 

Travellnff   

Postaffe.  printing:,  etc , 

Directory    

Taxes    

Incidentals   

Total   

OPFRATINO    EXPENSES  '. 

Salaries  and  wapres  

Rent,   Hffht  and  heat , 

Advertlslnj?  and  canrasslngr. 
Incidentals   


Willclnson's 
figures 


$445  07 

1  00 

171  43 

©•i  10 

1,0?«30 

74  19 


$1,851  03 


|^,8^'l  01 
796  65 
277  43 
22  47 


$5,929  50 


Commission's 
figures 


$445  97 

1  00 

171  43 

06  73 

1,063  3^ 

72  46 


$l,a')0  08 


$|.««W  01 

796  65 

277  43 

22  47 


$5,979  56 


It  will  be  observed  that  the  difference  between  the  two  col- 
umns under  the  head  of  general  expenses  is  only  10  cts. ;  under 
operating  expenses  the  Commission's  figures  show  $50  in  ex- 
cess of  the  company's ;  whi^e  under  current  repairs  and  recon- 
struction no  differences  appear. 

For  indirect  expenses  the  Commission's  figures  agree  exactly 
with  the  Wilkinson  figures,  so  far  as  general  and  operating  ex- 
penses are  concerned.  Differences  in  current  repair  and  recon- 
struction accounts  appear  in  the  following  table: 
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Wilkinson's 
flares 

Commission's 
flmires 

CUkREXT    REPAIRS  : 

Salaries  and  wasres  

99,863  07 

8  50 

14,728  68 

1,811  99 

440  00 

17  00 

99,832  07 
3  60 

Bent,  llsrht  and  heat 

Material    

14,728  S3 

1,811  26 

721  86 

TravellnjT     

lasnraiice    

Damage  and  compensation 

17  00 

Total   

$88,8^86 

927,188  73 

ttECOXSTRUCTION  : 

Salaries  and  wases  

$5,703  66 

18.513  07 

109  01 

95,708  66 

18,518  07 

6  86 

Material    

TrarellnflT   

Total   

994,825  74 

984.222  59 

Difference  to  the  extent  of  $280  can  be  accounted  for  by  an 
item  of  taxes,  concerning  which  Mr.  Wilkinsson,  apparently,  had 
information  which  would  justify  him  in  treating  it  differently 
from  what  the  Commission  did.  Having  ascertained  the  amount 
of  the  direct  expenses  and  the  total  amount  of  indirect  expenses, 
the  next  step  is  to  apportion  the  indirect  expenses  to  the  Mar- 
inette exchange.  The  agreements  and  differences  between  the 
Wilkinson  figures  and  the  Commission's  figures  are  shown  in 
the  two  following  tables: 
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An  examination  of  the  above  tables  suggests  the  same  con- 
clusion that  has  been  frequently  suggested  before  in  this  in- 
vestigation, namely,  that  many  minor  differences  and  inaccura- 
cies appear  here  and  there  in  connection  with  specific  items,  but 
when  the  totals  are  reached,  there  is  substantial  agreement. 
The  amount  of  these  differences  in  no  case  reaches  proportions 
of  suificienl  magnitude  to  affect,  to  an  appreciable  extent,  any 
action  which  the  Commission  might  take  with  reference  to 
rates  and  service. 

It  will  be  observed  that  the  difference  between  total  expenses 
and  earnings  in  the  Commission's  column  is  only  $19  less  than 
the  corresponding  amount  in  the  company's  column;  If  $4,800 
is  charged  off  for  depreciation  there  remain  $3,330  for  division 
as  profits  on  the  investment. 

Without  reference  to  what  the  most  minute  editing  and  prun- 
ing of  accounts  for  each  of  the  different  years  might  result  in, 
there  is  presented  below  a  table  which  shows,  with  substantial 
accuracy,  the  various  figures  representing  inventory  investment, 
book  cost,  revenues,  expenses,  earnings  and  interest  on  the  in- 
ventory investment  and  on  the  book  cost  for  the  years  1902  to 
1909,  inclusive.  These  figures  are  presented  to  show,  in  a  gen- 
eral way,  the  financial  results  of  operating  the  Marinette  ex- 
change during  the  years  embraced  in  the  table.  The  book  cost 
given  in  the  table  does  not  include  the  $10,000  of  unrecorded 
items  of  cost,  due  to  the  method  of  financing  and  constructing 
the  exchange,  claimed  by  the  telephone  company. 

MARINBTTS  BXGHANGB,  1M0  TO  1900. 


Expenses, 

• 

Pep 
cent 

Per 

Estimated 
Inventory 

Book 

Reven- 

including 
an  estimat- 

Net 
earn- 

on 
inven- 

Qent 
on 

investment. 

cost. 

ues. 

ed  amount 
for  depre- 
ciation. 

ings. 

tory 
invest- 
ment. 

book 
cost. 

1902     

134.015  00 

$36,687  4 

iai.824  35 

98,243  75 

13,560  60 

lO.SS 

0.78 

1908     

86,872  05 

39,319  1 

13,729  27 

8,775  28 

4,949  99 

13.00 

12.50 

1904     

40,725  00 

46.833  3! 

15,147  72 

10.360  86 

4,796  86 

11.77 

10.57 

1906     

68,634  00 

66.188  80 

16.874  18 

16,464  00 

1.400  63 

2.68 

2.16 

1906    

50,325  00 

75,296  76 

19,620  64 

16,250  00 

8.870  00 

6.08 

4.48 

1907     

68,000  00 

77,520  17 

21,426  65 

15,446  52 

6,979  13 

8.79 

7.71 

1908     

69.233  00 

77,762  15 

22,720  96 

14,968  61 

7,753  34 

11.20 

0.07. 

1900   ihSat.).. 

74,233  00 

82,750  00    23,570  OJ 

16,782  81 

6,788  14 

0.14 

8.20 

The  arithmetical  average  for  the  eight  years  included  in  the 
foregoing  table  would  be  about  9.1  per  cent  return  upon  the  es- 
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timated  inventory  investment,  and  8.18  per  cent  upon  the  book 
cost.  The  rapid  falling  off  in  the  rate  of  return  for  the  years 
1905  and  190G  is  explained,  primarily,  by  the  amount  of  money 
spent  in  reconstruction  and  improvements.  It  was  during  this 
period  that  grounded  service  was  superseded  by  metallic  serv- 
ice without  at  the  same  time  advancing  the  rates  to  correspond 
to  the  greater  investment  and  the  greater  cost  of  the  service 
performed.  As  is  explained  elsewhere,  metallic  service  neces- 
sitates a  larger  investment  than  grounded  service.  Without  a 
change  in  the  rates  charged,  the  metallic  service  would  yield  a 
considerably  smaller  rate  of  profit  than  the  grounded  service  had 
yielded. 

The  amounts  included  in  depreciation  are  approximate,  and 
might  be  made  to  vary  one  way  or  the  other  by  a  relatively 
small  amount ;  but  in  this,  as  in  all  other  cases  affecting  this 
table,  whatever  variations  might  result  from  an  adjustment  on 
one  basis  or  another,  would  not  affect,  to  any  appreciable  ex- 
tent, the  general  results  of  operation. 

Subsequent  to  the  preparation  of  all  the  foregoing  tables 
supplementary  reports  were  filed  by  the  respondent  company 
covering  the  last  month  of  1907,  the  whole  year  of  1908  and 
an  estimate  for  the  year  1909.  The  figures  for  the  year  1908 
submitted  by  respondent  company  are  the  following: 


lOARNINGS  AND  EXPENSES 

1906. 

Earnings    

182.720  95 

Kzpenaes: 

General   

fl.662  28 
3,U88  ^ 
1,833  11 
iM)8  84 
114  71 
1.022  44 
5.538  64 

Operating^  

Maintenance— current  .........................  ....... 

Taxes  (4%  of  eamlnsrs) 

innnrnnce ...r.r 

Instrument  rental  (4  1-6%  of  eaminsTB) 

Heaerye  for  depreciation  (8%  of  ^,233) 

14,968  61 

Balftn<;? 

f7,752  84 

This  statement  was  verified  by  a  representative  of  the  Com- 
mission, who  examined  the  books  and  some  vouchers  of  the 
company  and  found  the  figures  as  submitted  correct. 

The  reserve  for  depreciation  in  the  foregoing  is  figured  at 
8  per  cent  of  the  valuation  made  by  the  engineers  in  December, 
1907,  plus  the  construction  added  during  the  year  1908  as  re- 
ported by  the  company.    The  taxes  are  4  per  cent  of  the  gross 
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earnings.  The  net  gain,  as  appears  in  the  compilation,  was 
something  over  $7,700,  amounting  to  a  return  of  11.2  per  cent 
upon  the  inventory  investment,  and  9.97  per  cent  on  the  book 
cost.  The  corresponding  rates  of  return  for  1909  are  esti- 
mated at  9.14  and  8.2  per  cent,  respectively. 

Attention  might  be  called,  at  this  point,  to  a  practice  adopted 
by  the  respondent  company  in  regard  to  legal  expenses  caused 
by  proceedings  before  this  Commission.  In  the  case  of  the 
Marinette  telephone  exchange  the  company  has  charged  against 
operating  expenses  at  Marinette  all  of  the  legal  and  traveling 
expenses  incurred  in  attending  to  matters  connected  directly 
with  this  proceeding,  but  the  larger  bills,  representing  fees  of 
attorneys  and  expenses  of  some  of  the  expert  witnesses,  were 
distributed  generally  over  all  of  the  exchanges  in  this  state  as 
an  overhead  charge.  We  regard  this  practice  as  correct.  Many 
matters  which  were  brought  up  in  this  proceeding  will  not  have 
to  be  discussed  or  gone  over  again  in  subsequent  proceedings,  be- 
cause they  pertain  to  all. of  the  exchanges  in  the  state  and  not 
to  Marinette  only.  It  is  therefore  only  just  that  the  fees  for 
highly  skilled  legal  talent  and  expert  witnesses  should  be  dis- 
tributed over  all  of  the  exchanges. 

Before  proceeding  farther  with  the  discussion  of  the  financial 
results  of  operation,  certain  matters  relating  to  the  efficiency 
and  utilization  of  the  plant  may  be  considered. 

What  is  the  present  efficiency  of  the  plant,  as  measured  by  the 
proportion  of  available  plant  actually  in  use?  Is  the  efficiency 
of  the  plant  realized  to  its  utmost  extent  today?  Reference  to 
the  comparison  of  Marinette  rates  with  rates  at  other  exchange 
points  in  Wisconsin  shows,  that  the  development  per  100  popu- 
lation is  just  about  the  average  for  the  cities  included;  it  is 
some  2  per  cent  under  the  average  for  all  cities 'and  villages  in 
Wisconsin  having  a  population  in  excess  of  100.  The  follow- 
ing tables  brings  this  out  in  greater  detail: 
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It  is  apparent  from  the  foregoing  table  and  statements  that 
the  maximum  capacity  of  the  plant  has  not  yet  been  reached.  If 
200  stations  could  be  added  to  the  plant  today,  would  the 
average  expense  per  station  be  lowered?  If  a  corresponding 
reduction  in  price  were  made,  could  the  additional  stations  be 
put  in  service?  By  what  means  may  the  efficiency  of  the  plant 
be  increased,  if  it  is  not  already  yielding  the  maximum? 

A  readjustment,  among  themselves,  of  rates  for  the  different 
kinds  of  service  might  tend  to  such  a  result.  Four  principal 
kinds  of  service  are  afforded,  one  and  two  party  line  business 
and  residence  service.  The  following  table  shows  for  Sep- 
tember 1,  1907,  the  number  of  stations  in  each  class  and  each 
group,  business  and  residence,  the  rates  applicable  to  each,  and 
the  ratio  of  the  number  of  telephones  in  each  class  to  the  total 
number  in  its  group  and  the  total  of  all  classes: 


Niimhrrof 
stations. 


^>nc»    party    

Two  pnrty   

Total   business 

UESmKNCK  : 

One   party    

Two    party    

Total    r:'s!(lence 

(irand  total  


Ratos  per 
yoar. 

Ratio  to 
trroup 

total  per 
cent. 

Ratio  to 
rxchanffft 

total     IKT 

cent. 

30.00 

45.2 
54.8 

16.7 
20.2 

24  00 

IS  00 

100.0 

14.3 

85.7 

36.9 

10.6 
62.4 

100.0 

63.0 

99.9 

In  the  next  table  is  shown  the  apparent  earning  capacity  of  the 
stations  in  each  class,  and  the  ratio  of  the  earning  capacity  of 
each  such  class  to  the  total  earning  capacity  of  its  group  and  of 
the  four  classes: 
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BUSINESS  : 

One    party    

Two  par^    

Total    business 

BBSIDKNCE  : 

One   party    

Two  party   

Total  residence 

Grand  total   ... 


Yearly 
earning? 
capacity . 


$8,182» 
5,310 


$11,442 


$2,212 
8,244 


$10,476 


$21,018 


Ratio  to     1      ,.  ,,    , 

totals       ifirraiid  total, 
percent.        Percent. 


53.5 
46.5 


100.0 


21.2 

78.8 


100.0 


27.9 
24..; 


10.1 
37.6 


99.8 


The  next  table  presents  a  comparison  of  the  percentages  in 
the  last  two  tables.  It  is  apparent  that,  if  the  stations  in  each 
class  contributed  a  proportionate  share  to  the  total  earning 
capacity,  the  percentages  of  the  number  of  stations  in  each  class 
and  the  earning  capacity  of  each  class  would  be  identical.  The 
stations  of  the  class  or  cla.sses,  wherein  the  former  percentages 
are  less  than  the  latter,  are  contributing  by  the  amount  of  the 
difference  in  excess  of  their  proportionate  share  to  the  earning 
capacity  and  vice  versa.     The  table  follows: 


lATIO  TO  GROUP  TOTALS. 

RATIO  TO  GRARD  TOTALS. 

Stations, 
per  cent. 

Earnln«?s. 
percent. 

Stations, 
per  ct-nt. 

Earnings, 
per  Cr*nl. 

BtSIXESS  : 

'^ne  pnrtr    

45.2       1           53.5 
54.8       I           46.5 

16.7 
80.2 

27.9 

Two  party    

21.2 

Total  business  

100.0 

14.3 
85.7 

100.0 

21.2 

78.8 

36.9 

10.6 
52.4 

62.1 

HE8IDENCB  : 

One  partv    

10.1 

Two  party    

87.6 

Total    residence    

100.0 

100.0 

63.0 

47.7 

Orand   total    

99.9 

99.8 

'     1     " 

The  first  two  columns  show  the  distribution  of  business  and 
residence  stations,  respectively,  between  one  and  two  party 
circuits.  In  each  group  the  one  party  line  service  is  contribut- 
ing relatively  more  to  the  earning  capacity  than  the  two  party 
line  service.     Some   reason    for   this    is    to   be    found    in    the 
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greater  cost  of  the  plant  required  for  one  than  for  two  party 
stations,  and  in  the  greater  cost  of  furnishing  one  party  serv- 
ice than  two  party  service.  How  great  this  difference  may  be, 
we  have  not  undertaken  to  determine.  No  testimony  was  furn- 
ished by  either  party  to  this  complaint  as  to  the  adjustment  of 
the  rates  among  themselves.  In  his  work  entitled  "Telephony'** 
Abbott  presents  figures  designed  to  show  the  differences  in 
costs  of  one  and  two  party  service  at  an  exchange  of  2,500 
subscribers,  when  the  lines  are  one-half,  one  and  two  miles 
long,  respectively.  These  figures  may  be  summarized  as  fol- 
lows: 

ANNUAL  EXPENSE  FOR  STATION. 


Lensrth  of  line 

One  party 

Two  party 

Difference 

One-half  mile  

lis  80 
16  30 
2130 

flOOS 
18  17 
14  m 

18  83 

One  mile  

4JS 

Two  miles 

6S3 

By  reference  to  the  last  two  columns  of  the  foregoing  table 
of  percentages,  several  facts  stand  out  prominently.  First,  the 
business  stations  were  contributing  much  more  than  their  pro- 
portionate share  to  the  earning  capacity  of  the  exchange.  Sec- 
ond, two  party  residence  service  is  the  most  popular  service, 
and  also  the  least  productive,  relatively.  Third,  one  party  resi- 
dence service  is  contributing  just  about  its  fair  share  to  the 
earning  capacity  of  the  exchange.  This  disparity  in  the  con- 
tribution 'of  the  several  classes  of  service  to  the  earning 
capacity  of  the  exchange  reflects  a  corresponding  disparity  in 
the  sharing  of  the  burden  of  the  cost  of  service. 

This  appears  to  be  inevitable  in  the  telephone  business  as  it 
is  conducted  today.  The  proposition  seems  to  be  so  well  estab- 
lished as  to  be  almost  axiomatic,  that  the  business  telephone 
must  bear  more  than  its  proportionate  share  of  the  expense 
in  order  that  there  may  be  residence  telephones ;  theoretically,  at 
least,  the  residence  telephones  add  value  to  the  service  of  the 
business  telephones,  so  that,  from  the  standpoint  of  the  value 
of  the  service,  business  subscribers  may  have  no  cause  to  com- 
plain.    Except    to    a    limited    extent    the    differential    between 


♦Vol.  5,  p.  399. 
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one  and  two  party  line  rates  seems  to  have  less  justification. 
Whether  this  disparity  between  rates  has  a  tendency  to  re- 
tard the  development  of  the  business  as  a  whole,  in  the  long 
run,  is  a  proper  subject  for  inquiry.  As  a  matter  of  fact, 
the  residence  telephone,  in  cost  of  original  installation,  mainte- 
nance and  return  upon  investment,  probably  is  more  expensive 
to  operate  than  the  business  telephone.  It  would  appear  that 
this  would  be  increasingly  true  as  the  size  of  the  exchange 
grows,  because  of  the  increasingly  greater  distance  between 
the  central  office  and  the  residence  subscribers*  station.  The 
tendency,  therefore,  would  appear  to  be  for  the  disparity  be- 
tween rates  for  the  different  classes  of  service  to  grow  greater 
instead  of  less  as  the  size  of  the  exchange  increases.  Whether 
this  is  the  actual  result,  we  have  not  attempted  to  ascertain. 

Assuming  that  we  have  an  average  efficiency  of  plant  today 
of  65  per  cent,  i.  e.,  65  per  cent  of  the  plant  available  for  use 
is  in  actual  use;  if  the  efficiency  can  be  increased  to  85  per 
cent,  the  average  cost  of  the  service  per  station  may  be  capable 
of  material  reduction.  One  way  of  attaining  this  result  is  by 
making  the  rates  more  attractive  to  those  who  apparently  do 
not  feel  themselves  able  to  buy  the  service  at  existing  rates. 
This  may  be  done,  perhaps,  in  two  ways:  (1)  by  reducing  the 
lowest  rate  and  distributing  the  difference  over  the  higher 
classes  of  service;  (2)  by  re-adjustment  of  the  rates  within 
each  group  of  business  and  residence  telephones,  so  that  sub- 
scribers for  the  lower  class  of  service  will  be  attracted  to  the 
higher  class,  thus  creating  a  margin  of  revenue  wherewith 
to  offer  inducements  to  present  non-subscribers.  But  either 
or  both  of  these  methods  are  unsatisfactory  and  offer  no 
positive  assurance  of  success.  It  may  be  that  the  present 
schedule  is  best  qualified  to  induce  the  desired  growth. 

It  appears  probable  that  the  plan  of  telephone  rate  mak- 
ing now  in  vogue  and  exemplified  by  the  Marinette  schedule, 
was  conceived  and  developed  in  the  effort  to  solve  the  very 
problem  which  we  are  now  considering,  i.  e.,  the  development  of 
the  plant  to  its  full  capacity.  The  favor  shown  to  residence 
subscribers  may  have  Jiad  its  origin  in  a  plan  of  calculated 
discrimination,  attempted  to  be  justified  on  the  grounds  of  value 
to  the  consumer.  In  that  light,  this  disparity  between  rates 
is  not  necessarily  an  unjust  discrimination. 

There  is,  of  course,  another  ground  upon  which  to  jivstify      t 
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such  a  schedule  of  charges,  namely,  the  greater  exj)ense  of 
handling  the  traffic  of  business  telephones.  The  business  tele- 
phone makes  a  greater  demand  upon  the  operating  force  than 
the  residence  telephone  in  a  majority  of  cases,  perhaps,  though 
in  communities  which  are  socially  active  the  difference  in 
amount  of  use  may  not  be  so  marked.  To  whatever  extent 
this  difference  does  exist,  it  undoubtedly  justifies  a  difference 
in  rates.  A  disparity  between  rates  which  is  based  upon  the 
cost  of  producing  service  is  logical,  and,  in  fact,  no  disparity 
at  all.  Cost  of  service  is  the  best  test  oiF  the  reasonableness 
of  rates,  provided  it  is  commercially  feasible  and  otherwise 
equitable. 

The  rate  which  appears  best  calculated  to  reflect  the  cost 
of  service  has  been  aptly  termed,  in  its  limited  application  to 
the  telephone  business,  the  '^measured"  rate.  In  its  correct 
form  this  rate  is  made  up  of  an  installation  charge,  which 
should  cover  the  cost  of  maintaining  the  station  permanently, 
upon  which  is  imposed  a  charge  for  the  service  actually  ren- 
dered. An  objection  which  seems  to  apply  to  the  measured 
rate,  as  introduced  into  some  of  the  larger  cities  of  the  country, 
is,  that  superficially  it  appears  not  to  be  founded  upon  theo- 
retically correct  lines.  By  apparently  successful  introduction  of 
such  rates  elsewhere,  however,  we  are  led  to  believe  that  the 
applicability  of  a  theoretically  correct  measured  rate,  to  such 
an  exchange  as  the  one  under  consideration  at  least,  deserves 
thoughtful  consideration  in  the  future.  There  are  said  to  be 
mechanical  difficulties  to  be  solved  before  such  a  rate  can  be 
generally  introduced.  But  we  feel  that  when  the  measured 
rate  problem  is  finally  solved,  as  it  probably  will  be  sooner 
or  later,  it  will  prove  effective  in  solving  the  problem  of  maxi- 
mum efficiency  of  plant  and  maximum  telephonic  development 
of  the  community. 

It  is  of  interest  to  note,  in  this  connection,  the  observations  of 
a  telephone  writer  on  the  subject  of  multi-station  service. 
Abbott,  in  commenting  on  the  tables  from  which  the  figures 
heretofore  reproduced  were  extracted,  proceeds  to  say  that 
the  comparisons  are  too  favorable  to  the  two  party  service. 
Continuing,  he  says : 

♦"There  is  yet  another  lesson:  The  rates  at  which  polysta- 
tion  service  is  offered,  usually  show  a  marked  reduction  between 

♦Vol.   5,  p.  400. 
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single  station  and  two  and  four  party  lines.  This  fallacy  the 
pix^cuiii^  labic  cApu:>cs,  lur  ic  is  sceii  liiac  the  Qitterence  be- 
tween biii^ic  party  bctvice  ana  luur  pariy  niie  service  does  not 
cAi^ccu  vAv/  even  xur  iiiicb  v>iiicn  arc  two  nines  ni  lengtn.  it  is 
eunanuii  to  iiuu  a  ^rtaur  uiucrence  man  tins  ni  the  rates  oi- 
icrcu.  ine  suuscriucr  ib  piausiDiy  toiu  mat,  oy  putLing  several 
parties  Upon  a  line,  me  company  can  artora  to  ao  business  at  a 
uiarKea  icuuciion.  ine  reai  explanation  is,  that  the  party  line 
service  oners  ilie  general  manager  an  excuse  to  cut  rates,  bo 
lar  as  it  is  possiuie,  he  enaeavors  to  secure  single  hne  sub- 
scribers who  will  pay  tne  hignest  price  and  irom  which  he  can 
make  proportionally  the  greatest  net  income,  iiut  there  are 
Classes  oi  subscriheis  who  cannot  tnus  be  reached,  and  the  party 
hne  attords  an  opportunity  to  make  a  sweeping  reduction  without 
prejudicing  tne  more  valuable  torm,  so  tne  general  manager  not 
oniy  gives  the  subscriDer  me  henenc  oi  a  cheaper  form  oi  serv- 
ice, Dut  also  cuts  the  company's  prohts  to  him." 

We  incline  to  the  opinion  that  it  would  have  been  better  for 
the  telephone  business,  as  a  whole,  if  the  telephone  using  pub- 
lic had  received  its  early  education  in  the  use  of  the  telephone 
through  the  application  of  a  schedule  of  rates  theoretically  cor- 
rect in  its  adjustments  and  ramihcations.  Because  a  contrary 
practice  has  been  established,  anything  that  may  now  be  done 
towards  the  establishment  of  such  a  schedule  must,  of  necessity, 
be  largely  experimental.  Although  we  believe  that  good  results 
might  be  obtained  by  experiments  along  this  line,  we  do  not 
feel  justified,  with  the  relatively  meager  information  we  have 
been  able  to  gather,  to  interfere- at  this  time  with  the  established 
practice. 

Regarding  the  utilization  of  the  Marinette  plant,  the  engi- 
neers of  the  Commission  report  that  71  per  cent  of  the  out- 
side plant  and  85  per  cent  of  the  switchboard  equipment  was 
being  utilized  at  the  time  the  inventory  was  made.  The  utiliza- 
tion of  from  50  to  75  per  cent  of  the  cable  plant,  and  75  to 
85  per  cent  of  the  open  wnre  plant,  appears  to  be  regarded  as 
indicating  good  management.  The  outside  equipment  is  prob- 
ably sufficient  to  accommodate  350  additional  subscribers,  and  the 
switchboard  150  additional.  The  average  investment  per  sta- 
tion may  not  have  to  be  increased  materially  until  it  becomes 
necessary  to  build  a  branch  exchange,  install  an  underground 
system,  or  purchase  real  estate  and  build  an  office  building.  The 
present  equipment  generally  is  reported  by  the  engineers  to  be 
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sufficient  to  give  satisfactory  service,  with  the  possible  excep- 
tion of  a  few  outlying  lines. 

Service  tests  and  other  reports  of  the  service  which  were  in- 
troduced in  evidence,  show  that  the  character  of  the  service 
at  the  Marinette  exchange  is  satisfactory. 

Attention  should  also  be  directed  toward  the  question  of  in- 
tangible values,  viz.,  franchise  values,  good  will  and  going 
value,  upon  which  some  testimony  was  submitted. 

Under  the  decisions  of  the  supreme  court  of  this  state  no 
local  franchise  is  required  by  a  telephone  company  and  none 
could,  therefore,  lawfully  be  granted  by  the  local  authorities. 
No  franchise  values  were  claimed  in  this  case  and  none  will  be 
allowed. 

The  Utilities  Law  excepts  telephone  companies  from  those  of 
its  provisions  which  protect  existing  plants  from  excessive  or  un- 
fair competition.  It  is  well  understood  that  the  theory  of  the 
law  is,  that  utility  enterprises  are  generally  monopolistic  in  their 
character.  This  theory  was  not  extended  to  include  telephone 
companies.  These  alone  are  left  in  a  class  by  themselves,  sup- 
posed to  be  governed  by  the  ordinary  laws  of  competition. 
Good  will  is  an  attribute  of  competitive  business.  It  follows 
that,  where  competition  actually  exists  which  is  effective  and 
controlling  in  force,  some  allowance  may  have  to  be  made 
for  good  will  in  determining  the  value  of  a  plant  for  certain 
purposes.  Valuation  for  rate  making  is  not  one  of  these  pur- 
poses. Hence,  the  possible  existence  of  potential  competition  at 
Marinette  can  have  no  bearing  upon  the  valuation  in  this  pro- 
ceeding. 

In  the  testimony  going  value  was  defined  as  that  value 
which  is  added  to  the  physical  value  of  a  plant  by  virtue  of 
the  successful  and  harmonious  operation  of  the  whole,  and  the 
co-ordination  of  the  various  parts.  This  might,  with  propriety, 
be  termed  a  definition  of  the  value  of  a  going  concern  as  dis- 
tinguished from  going  value  or  the  uncompensated  cost  in- 
curred in  building  up  the  business.  The  value  of  a  going  con- 
cern is  generally  greater  than  the  sum  of  the  values  of  the 
separate  physical  parts  of  the  plant.  The  seller  of  such  a 
plant  is  in  a  position  to  exact  more,  and  the  purchaser  would 
generally  be  willing  to  pay  more,  than  for  a  plant  which  has 
no  established  business.  In  expropriation  proceedings,  likewise, 
the  owner  or  owners  of  a  plant  which  is  a  going  concern  would 
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doubtless  be  awarded  a  larger  amount  of  damages  than  the 
owner  or  owners  of  a  plant  which  has  not  yet  been  placed 
upon  a  going  basis.  But  this  "more"  in  the  value  of  a  plant 
in  the  case  of  purchase  and  sale,  or  expropriation,  is  not  a 
matter  in  which  the  public  is  interested  in  proceedings  of  this 
kind.  This  **more"  is  not  property  used  and  useful  for  the  con- 
venience of  the  public  within  the  meaning  of  the  statute.  On 
the  other  hand,  if  property  is  devoted  to  the  public  use,  and 
reasonable  care  has  been  exercised  in  all  the  phases  of  its 
management,  but  the  owners  have  not  received  a  fair  return 
during  the  earlier  years  of  the  operation  of  the  plant  in  which 
the  property  is  used  for  the  convenience  of  the  public,  the  de- 
ficit thus  incurred  must  be  made  up  out  of  later  earnings,  insofar 
as  this  is  commercially  possible  and  expedient.  In  other  words, 
every  effort  honestly  put  forth,  every  dollar  properly  ex- 
pended, and  every  obligation  legitimately  incurred  in  the  es- 
tablishment of  an  efficient  public  utility  business  must  be 
taken  into  consideration  in  the  making  of  rates  for  such  busi- 
ness. Collectively  the  elements  just  referred  to  may  be  desig- 
nated by  the  term  going  value,  and  in  this  sense  there  can  be  no 
question  regarding  the  propriety  and  justice  of  admitting  going 
value  as  a  consideration  in  the  determination  of  rates. 
Whether  this  going  value  should  be  made  a  part  of  the  per- 
manent capitalization  of  the  plant,  or  provided  for  by  means 
of  a  sinking  or  other  fund,  is  a  matter  to  be  decided  on  the 
facts  in  each  particular  case.  If  it  is  made  a  part  of  the 
capital  investment,  it  becomes  a  permanent  charge  against  con- 
sumers for  all  time  to  come.  If  it  is  provided  for  by  means  of 
a  sinking  fund,  all  persons  who  are  patrons  of  the  plant  dur- 
ing the  period  in  which  the  sinking  fund  is  accumulated  will 
alone  contribute.  That  the  latter  might  be  the  choice  in  a  pro- 
ceeding of  this  character  appears  to  have  been  the  opinion  of 
the  attorneys  for  the  respondent  as  attested  by  their  brief,  in 
which  the  following  passage  occurs: 

"We  make  this  statement  on  the  assumption  that  the  valua- 
tion of  the  plant  is  taken  as  a  going  concern  and  that  its  re- 
production value,  new,  is  approximately  equal  to  the  invest- 
ment. If  this  is  to  be  construed  as  including  elements  of  in- 
tangible value,  and  it  is  determined  farther  on  that  these  elements 
ought  not  to  be  permanently  capitalized,  then  there  ought  to  be 
further  re-imbursement  out  of  the  earnings  of  sufficient  sums  to 
replace  this  intangible  part  of  the  investment."  ^  , 
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The  suggestion  conveyed  in  this  quotation  appears  to  us  to 
be  a  wise  one.  Generally  speaking,  we  think  that  whatever  "in- 
tangible'' value  can  be  shown  to  exist  should  be  provided  for 
by  a  sinking  fund  accumulated  out  of  earnings,  except  in  those 
rare  cases,  probably,  in  which  the  circumstances  may  make 
such  a  course  of  procedure  commercially  inexpedient  or  other- 
wise not  feasible  or  just. 

In  a  preceding  table  the  rates  of  return  earned  by  the  re- 
sponent  company  during  a  series  of  ten  years  have  been  shown. 
During  several  years  of  this  period  the  rate  of  return  was  ap- 
parently high  enough  to  offset  all  but  extraordinary  deficits  or 
losses  which  may  been  incurred  in  building  up  the  business. 
Aside  from  such  items,  which  may  be  properly  considered  to 
have  been  offset  by  the  relatively  large  returns  of  the  more 
siiccessful  years,  no  groing  value,  in  the  sense  in  which  we  use 
this  term,  has  been  shown  to  exist  in  connection  with  the  Mari- 
nette plant  of  the  respondent  company. 

In  connection  with  the  question  of  the  rate  of  return  to  be 
allowed  on  an  investment  in  a  public  utility  enterprise,  attention 
should  be  called  to  the  decision  of  the  supreme  court  of  the 
state  of  Wisconsin  in  the  case  of  Minneapolis,  St.  Paul  &  Sault 
Sfc.  Marie  Paihvav  Comfyany  7^s.  Railroad  Commission  of  Wis- 
eonsin,  130  Wis.  14(5,  1G7. 

"In  determinine  whether  or  not  the  order  of  the  Commission 
is  unreasonable,  it  must  also  be  considered  that  every  unneces- 
sarv  burden  imrosed  upon  the  railroad  impairs  its  net  receipts 
and  diminishes  that  margin,  if  there  be  one,  between  the  amount 
snfPcient  to  assure  a  fair  return  on  the  value  of  its  property, 
plus  the  amount  of  its  fixed  charges  and  operating  expenses, 
and  Its  gross  reccints.  In  this  margin  the  public  and  the  rail- 
road are  interested,  because  it  is  only  when  this  exists  that 
betterments  in  construction  or  improvements  in  service  not  im- 
perative or  indispensable,  or  reduction  in  rates,  will  ordinarily 
be  voluntarily  made  by  the  railroad  or  can  ordinarily  be  or- 
dered or  enforced  by  the  Commission.  We  are  not  now  speak- 
ing of  those  extreme  cases  where  the  public  duty  must  be  dis- 
charged whatever  the  financial  consequences  to  the  railroad. 
Covinaton  &  L,  T.  R.  Co.  v.  Sandford,  164  U.  S.  578,  17  Sup. 
Ct.  198,  and  cases  in  Rose's  Notes;  3  Cook,  Corp.  (4th  ed.)  §§ 
900,  901,  and  cases  in  notes.  But  in  ordinary  cases  to  waste 
this  marein  is  to  waste  the  fund  in  which  the  whole  public  is 
interested.  This  should  never  be  done  for  the  benefit  of  the 
few  as  against  the  interests  of  the  many.  It  is  also  to  be  con- 
sidered that  this  margin  ought  not  ordinarily  to  be  exhausted 
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or  swept  away  by  orders  or  requirements  of  the  Railroad  Com- 
mission as  fast  as  accumulated,  because  human  nature  or  rail- 
road nature  is  such  that  no  one  will  long  economize  on  operating 
or  other  expenses  if  his  economy  only  furnishes  a  larger  basis 
for  further  exactions.  The  rights  of  the  public  and  the  rights 
of  the  railroad  under  this  new  law  must  be  ascertained  and 
developed  by  the  Railroad  Commission  slowly  and  laboriously, 
moving  from  precedent  to  precedent  as  new  instances  arise, 
after  the  manner  of  the  common  law  courts.  As  was  said  in 
Bates  V.  Relyea,  et  a/.,  23  Wend.  336,  341 : 

"'They  [these  instances]  must,  from  the  nature  of  our  legal 
system,  be  the  same  to  the  science  of  law,  as  a  convincing  series 
of  experiments  is  to  any  other  branch  of  inductive  philosophy.' 

"Patience  on  the  part  of  the  public  and  on  the  part  of  the 
carrier,  and  time  will  be  necessary." 

The  rate  of  return  which  must  or  should  be  allowed  on  what- 
ever investment  may  be  determined  to  exist,  obviously  depends 
both  upon  the  class  of  the  utility  enterprise — whether  gas,  elec- 
tric, water,  telephone,  etc. — and  the  character  of  the  individual 
plant  and  the  circumstances  under  which  it  is  operated  within 
the  class.  Whatever  rate  of  return  may  be  determined  upon, 
this  rate  must  be  sufficient,  under  all  the  circumstances,  in  each 
case  to  attract  capital  to  that  individual  or  class  of  enterprise. 
It  is  almost  commonplace  to  state,  that  capital  is  subject  to  the 
accepted  laws  of  competition,  and  that  the  gross  rate  of  return 
which  it  can  command  depends  upon  competitive  forces.  The 
competition  of  capital  among  different  industries  and  localities 
in  the  same  country,  as  well  as  the  comoetition  of  capital  among 
foreign  countries,  is  well  understood.  These  national  and  inter- 
national competitive  forces  control  the  rate  of  interest  every- 
where, including  Wisconsin.  What  the  particular  rate  of  in- 
terest is  or  will  be,  is  purely  a  matter  of  experience.  The  money 
market  reflects  and  determines  it.  There  are  great  demands  for 
investment  funds  in  the  Orient,  Africa,  South  America,  in  the 
Islands  of  the  Pacific  Ocean,  in  Alaska,  in  the  West  Indies  and 
other  places,  not  to  speak  of  demands  at  home.  Wisconsin  can- 
not segregate  itself  and  stand  in  isolation  as  if  exempt  from 
these  forces.  It  is  fully  and  completely  subject  to  them.  One 
of  these  forces  which  is  active  in  Wisconsin,  but  not  in  many 
other  localities,  is  the  Public  Utilities  Law. 

There  is  every  reason  to  believe,  what  the  testimony  in  this 
case  suggests,  that  the  operation  of  the  Utilities  Law  will,  eventu- 
ally, result  in   greater   stability   in   the   investment   in   public  t 
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Utility  enterprises,  and  that  this  will  be  followed  by  a  relatively 
lower  rate  of  interest,  may  reasonably  be  expected  from  the 
nature  of  the  competitive  forces  operating  upon  capital.  How- 
ever, until  experience  has  actually  demonstrated  it,  at  least  on  a 
limited  scale,  no  action  of  far  reaching  consequences  can  be 
prudently  and  justly  based  upon  it. 

Returning,  now,  to  an  examination  of  the  table  showing  the 
earnings  of  the  respondent  company,  in  the  spirit  of  the  above 
quotation  from  the  decision  of  the  supreme  court,  we  may  assert 
that  in  the  present  case  there  exists  a  "margin"  between  gross 
revenues  and  the  aggregate  of  the  operating  expenses,  deprecia- 
tion, taxes  and,  say,  the  legal  rate  of  interest  on  the  invest- 
ment. The  question  now  arises  as  to  the  proportion  of  this 
margin,  if  any,  which  shall  be  wiped  out  by  an  order  of  this 
Commission  *'for  the  benefit  of  the  few"  (a  class  or  classes  of 
subscribers  in  Marinette)  "as  against  the  interests  of  the  many" 
(all  telephone  users  in  this  state  and  all  investors  in  this  and 
other  classes  of  utilities  who  would  be  indirectly  affected  by 
such  an  order). 

Another  word  regarding  this  margin.  We  have  said  that  it 
exists.  It  exists  if  the  rate  of  return  is  calculated  upon  an 
amount  not  exceeding  the  book  cost  of  the  plant.  As  shown 
in  a  previous  table,  the  book  cost  is  somewhat  in  excess  of  the 
inventory  value  as  shown  by  our  engineers;  but  this  excess  is 
not  more  than  might  reasonably  be  expected  in  the  case  of  a 
plant  like  this,  in  which  one  class  and  type  of  equipment  has 
been  superseded  by  another,  which  supersession  does  not  appear 
in  an  inventory,  and  which,  therefore,  may  cause  the  excess  to 
stand  in  reality  for  omitted  items.  While  the  inventory  valua- 
tion is  essential  and  fundamental,  in  a  case  like  this  it  can  only 
be  a  guide,  perhaps  the  most  certain  guide,  in  ascertaining  the 
amount  which  should  reasonably  be  charged  to  the  investment 
account  against  the  subscriber.  We  conclude,  therefore,  that 
in  this  case  the  book  cost  is  the  maximum  amount  upon  which 
the  rate  of  return  and  the  reasonableness  of  the  rate  charged 
to  subscribers  can  be  determined.  The  engineers*  valuation  in- 
cludes charges  for  engineering,  superintendence  and  contin- 
gencies. In  the  absence  of  specific  proof  of  particular  items, 
we  can  allow  nothing  additional  under  this  head.  Furthermore, 
if  any  such  "deficits"  and  uncompensated  items  have  stood 
against  this  plant,  we  think  they  have  been  taken  care  of  in 
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the  amount  of  the  net  returns  which  the  company  has  received, 
as  shown  in  the  table.  We  think,  in  acordance  with  the  trend 
of  the  discussion  previously  given,  that  no  going  value,  good 
wi'l  nor  franchise  value  should  be  added  to  *he  accepted  book 
cost  in  order  to  arrive  at  the  value  of  the  property  used  and  ' 
useful  for  the  convenience  of  the  public  in  this  particular  case. 
During  the  past  eight  years  of  its  history  the  respondent  com- 
pany has  been  earning  an  average  of  9.1  per  cent  on  tlie  in- 
ventory investment,  and  8.18  per  cent  on  the  book  cost  of  the 
plant.  This  we  believe  to  be  a  thoroughly  satisfactory  financial 
history  of  the  company  from  every  point  of  view.  If,  how- 
ever, the  company,  for  its  own  satisfaction  and  for  its  own  pur- 
poses, for  any  reason  sufficient  in  its  own  judgment,  desires  to 
add  to  this  book  cost  20  or  30  per  cent  of  the  value  of  the  physi- 
cal property  as  going  concern  value  and  calculate  its  rate  of  net 
return  upon  that  amount,  we  have  no  objection.  It  is  a  mat- 
ter in  which  the  public  has  no  interest.  Obviously  the  nominal 
rate  of  return  will  decrease  as  the  amount  of  "intangibles"  added 
is  increased  and  if  enough  is  added,  net  returns  will  disappear 
entirely  and  deficits  take  the  place  of  the  8  and  9  per  cent, 
respectively,  which  we  have  shown  to  exist. 

The  rate  of  return  as  shown  in  the  table  is  probably  not 
subject  to  any  perceptible  cliange  because  of  possible  modifi- 
cations or  corrections  of  the  expense  accounts  of  the  company. 
In  fact,  we  know  of  only  one  important  item  which  may  require 
material  modification,  and  the  r.mount  of  this  is  not  sufficient 
to  have  an  appreciable  eflFect  upon  our  conclusions.  We  refer 
to  the  4  1-6  per  cent  of  the  gross  earnings  charged  to  operating 
expenses  as  rental  for  receivers  and  transmitters. 

In  round  numbers  the  valuation,  new,  of  the  transmitters,  re- 
ceivers and  induction  coils  in  use  in  the  Marinette  exchange  is 
$3,000.  We  have  some  information  tending  to  show  that  it 
is  less.  This  value  is  not  included  in  the  inventory  value  as 
reported  by  our  engineers,  nor  does  the  depreciation  charge, 
contained  in  our  calculations,  embrace  a  charge  for  deprecia- 
tion on  these  instruments.  Hence,  also,  the  rate  of  return,  as 
given  in  our  table,  would  be  decreased  proportionately  as  the 
amount  of  the  total  investment  would  be  increased  through  the 
addition  of  the  investment  in  receivers,  transmitters  and  induc- 
tion coils;  and,  on  the  contrary,  this  rate  of  return  would  be  in- 
creased in  proportion  to  the  deductions  from  operating  ex- 
5— K.  D. 
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penses,  as  given  in  our  table,  on  account  of  an  overcharge,  if 
any,  in  the  rental  paid  for  instruments.  In  our  calculations  in- 
strument rental  is  charged  to  operating  expenses.  In  1908,  as 
will  be  seen  by  a  previous  table,  the  company  charged  $1,022.44 
to  operating  expenses  as  instrument  rental.  Assuming  the  value 
of  these  instruments  to  be  $3,000,  and  allowing  10  per  cent  for 
depreciation  and  10  per  cent  for  interest  on  the  investment,  both 
allowances  probably  too  liberal,  there  is  still  left,  in  round  num- 
bers, the  sum  of  $425.  This  is  one  of  the  items  which  we  con- 
sidered in  passing  upon  the  company's  claim  to  going  value. 
Whether  or  not  this  or  a  greater  sum  represents  royalties,  we 
do  not  know.  We  express  no  opinion  with  reference  to  the 
consideration  to  be  given  by  this  Commission  to  royalties  resting 
upon  valid  patents  in  proceedings  involving  rates.  All  we  de- 
sire to  do  in  this  connection,  is  to  point  out  the  existence  of  the 
item  of  instrument  rental  in  the  above  accounts  of  the  respond- 
ent company  and  to  state  that,  whatever  decision  the  Commis- 
sion might  make  with  reference  to  this  rental,  would  not  materi- 
ally affect  its  conclusions  regarding  the  questions  involved  in 
this  proceeding  as  a  whole.  More  may  be  said  with  respect  to 
instrument  rental  in  a  pending  case. 

The  percentages  expressing  the  rate  of  return  of  the  com- 
pany during  the  past  eight  years  show  annual  variations  from 
2.16  to  12.59  per  cent  on  the  book  cost,  and  from  2.62  to  13.60 
per  cent  on  the  inventory  investment.  These  variations  ap- 
parently show  considerable  instability  in  the  telephone  business. 
This  instability  is  prob?ibly  due  more  to  necessary  changes  in 
and  external  damages  to  the  physical  plant  than  to  instability 
inherent  in  the  character  of  the  business  itself.  In  fact,  some 
statistics  have  been  compiled  tending  to  show  that  during  the 
recent  crisis  telephone  investments  fared  better  than  most  others. 
Many  telephone  companies  not  only  held  their  own  at  a  time 
when  most  other  industrial  enterprises  were  suffering,  but 
actually  increased  both  their  gross  and  net  earnings.  This  has 
been  attributed  to  a  number  of  causes,  one  of  the  chief  of  which 
is  said  to  be  the  substitution  of  the  telephone  for  personal  con- 
ferences and  traveling  salesmen,  the  latter  being  dispensed  with 
whenever  possible,  when  severest  economy  must  be  practiced  in 
the  business  world.  It  would  appear,  therefore,  that  the  tele- 
phone business  may  possibly  bf.  jnore  stable  than  most  other 
enterprises  during  a  crisis. 
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Even  though  the  patronage  and  revenues  of  a  telephone  com- 
pany remain  stable  and  business  increase  in  times  of  depression, 
the  telephone  business,  in  the  present  state  of  the  art,  neverthe- 
less remains  a  business  subject  to  great  risks  and  uncertainties. 
It  may  be  only  a  few  years  more  before  large  parts  of  existing 
plants  will  be  discarded  because  of  better  service  which  new  in- 
ventions can  afford.  There  are  those  who  believe  that  the  man- 
ual central  energy  system  will  have  to  give  way  to  the  automatic, 
just  as  the  magneto  board  was  displaced  by  the  common  battery 
board.  If  these  things  should  transpire,  the  company  will  be  in 
need  of  the  "margin"  of  which  the  supreme  court  speaks,  and  the 
telephone  users  of  Marinette  will  then  be  as  much  interested  in 
this  margin  as  the  company.  There  can  be  no  question  regard- 
ing the  necessity  of  maintaining  such  a  margin  wherever  pos- 
sible in  order  that  contingencies  of  the  character  indicated  may 
be  properly  met  in  the  interests  of  good  service. 

r^urthermore,  the  damage  which  storms  can  inflict  makes  the 
telephone  business  peculiarly  precarious.  This  is  well  illustrated 
by  the  effects  of  the  storm  which  visited  a  part  of  the  state  of 
Wisconsin  in  January,  1909. 

'  The  unusual  severity  of  this  storm  led  the  Commission  to  un- 
dertake a  special  study  of  the  characteristics  of  the  storm  and 
of  the  nature  and  extent  of  the  damage  sustained  by  telephone 
properties  within  the  storm  area.  Circular  letters  of  inquiry 
which  were  sent  out  to  the  various  telephone  companies  through- 
out the  state  elicited  much  valuable  information  with  respect  to 
the  extent  of  the  damage  to  rural  as  well  as  to  city  lines.  The 
Commission,  recognizing  the  unusual  facilities  possessed  by  the 
Wisconsin  Telephone  Company  for  gathering  such  information, 
owing  to  the  wide  extent  of  its  property,  requested  that  com- 
pany to  prepare  a  special  detailed  report.  The  results  of  the 
investigation  undertaken  by  that  company  were  presented  in 
an  exhaustive  report  submitted  under  date  of  June  4,  1909. 

It  is  the  purpose  of  the  Commission,  in  due  time,  to  publish 
the  essential  facts  gathered  in  the  progress  of  the  investigation 
with  reference  to  all  classes  of  utility  companies.  On^  point 
brought  out  by  this  investigation  was  to  the  effect  that  such 
storms  usually  prevail  in  the  southerly  half  of  the  state  and 
further  inquiry  tended  to  sustain  the  claim  that  the  northerly 
half  of  the  state  is,  in  general,  comparatively  free  from  the  ac- 
tion of  such  storms.    It  follows  that,  since  Marinette  is  located 
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near  the  northern  boundary  of  the  state,  the  contingency  of  sleet 
storms  requires  no  special  consideration  in  this  proceeding. 

In  Qrder  to  determine  the  effect  of  possible  reductions  in  the 
rate,  there  is  prepared  below  a  tabulation  showing  the  num- 
ber of  subscribers  at  the  Marinette  exchange  at  the  various 
rates  for  business  and  residence  service  at  the  end  of  each 
month   during  the  year   1908. 


NUMBER  OF  SUBSCRIBERS  IN  THE  MARINETTE  EXCHANGE. 

At  the  Vabiofs  Rates  for  BrfiWESS  and  Residence  Service  at  the  end  of 

THE  Several  Months  During  the  Year  1906. 


Month, 

BusineM, 

$12 

tae 

130 

124 

118 

$15 

$12 

ISO 

Free. 

P.  S. 

Tel. 

Total. 

.Tnn 

no 

1 

176 

2 

16 

4 

ftl 

5 

887 

fVb 

120 

1 

178 

16 

4 

51 

3l«S 

Mar 

119 

1 

178 

16 

4 

40 

.W7 

Apr 

121 

1 

178 

16 

4 

49 

889 

May    

12S 

1 

182 

16 

8 

49 

394 

Jane    

124 

180 

16 

8 

49 

392 

July    

134 

178 

9 

1 

46 

9<f^ 

Aufir 

128 

186 

8 

45 

886 

Sept 

124 

186 

8 

45 

385 

Oct 

126 

198 

10 

6 

41 

10 

880 

Nov 

122 

IflO 

10 

5 

41 

2 

9fVi 

Dec 

121 

192 

10 

6 

43 

2 

8 

887 

$42.00— Slnsrle  line  bnsinees. 

.•^e.OO— i*'ormer  ifroiinded  circuit  business  rate.    Now  obsolete. 
80.00— Two  party  line  business. 
24.00— Chaflrable  Institutions  and  newspapers. 
18.00— Schools. 

15.00— Former  party  line  grounded  business  rate.    Now  obsolete. 
18.00— Business  extension  stations. 

fio.oo— Privnte  branch  exchange  switchboard,  including  operator's  set. 
Free— Stations  In  use  by  the  company. 
P.  S.— Public  pay  stations. 
Tel.— Western  Union  Telegrraph. 
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Month. 


January    . 
February 
ICarch    ... 

April    ..... 

llay    

June    

July    

August  . . 
{September 

October  . 
November 
December 


Residence. 


$18      $15       $9     $7.80    $tt       Free.     Total 


457 
454 
461 

456 

458 
468 

452 
456 

468 

481 
472 


21 
21 

n 

81 
84 
24 

25 
85 

96 

25 
25 
25 


662 
579 
6BJ 

579 


588 

606 
604 
606 


Grand 
Total. 


060 
067 


980 
074 


071 
074 


087 
070 
003 


$M.oa-Slng^le  line  residence. 
18.00— l>wo  party  line  residence. 
IS.OQ-Bnral. 

9.00— Besidence  extension  desk  set,  with  bell. 

7.80— Residence  extension  desk  set,  without  bell. 

6.00— Best dence  extension  set.  wall,  without  bell. 
Free— Company  employes. 

On  the  basis  of  the  above  table  a  reduction  of  25  cts.  per 
month  for  business  telephones  would  reduce  the  revenues  of 
the  company  $919  per  year,  and  of  50  cts.  per  month,  $1,838.  If, 
in  addition,  single  line  residence  rates  should  be  reduced  25  cts. 
per  month,  the  revenues  of  the  company  would  be  diminished 
by  $1,183.  If  both  single  and  party  line  residence  rates,  but 
not  the  business  rates,  are  reduced  25  cts.  per  month,  revenues 
will  be  reduced  by  $1,640.25.  If  the  rates  for  all  basal  classes 
of  business  and  residence  service  are  reduced  25  cts.  per 
month,  revenues  will  be  diminished  by  $2,559.25.  On  the  basis 
of  the  business  for  1908,  exclusive  of  the  consideration  of  in- 
struments, this  would  net  the  company  4.39  per  cent  on  the  • 
book  costs  of  the  plant,  and  5.57  per  cent  on  the  inventory  value. 
In  view  of  the  general  character  of  the  telephone  business,  this 
would  probably  be  held  to  be  confiscation  under  the  constitu- 
tion. It  would,  therefore,  not  be  possible  on  the  lowest  per- 
missible basis  of  valuation,  which  has  been  adopted  in  this 
case,  to  order  a  reduction  of  25  cts.  per  month  for  all  classes 
of  subscribers  without  transgressing  both  the  statute  and  the 
constitution.  The  only  reduction  which  could  possibly  be  made, 
would  be  a  reduction  of  25  cts.  per  month,  more  or  less,  in  the 
rates  of  some  special  class  of  subscribers.  If  the  rates  of  one 
class,  as  compared  with  the  rates  of  another,  could  be  shown  to 
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be  proportionately  too  high,  enough  might  be  extracted  from 
the  "margin''  to  reduce  this  excess  of  elevation.  At  best  this 
would  be  a  nibbling  process,  affording  little  relief  to  the  body 
of  subscribers  as  a  whole,  possibly  irritating  the  class  not  bene- 
fited, and  causing  annoyance  to  the  company.  In  our  judgment, 
and  in  view  of  all  the  circumstances  and  facts  set  forth  in  this 
opinion,  we  believe  it  to  be  better  public  policy,  in  the  long  run, 
to  leave  the  present  prosperous  condition  of  the  Marinette  ex- 
change as  well  as  the  present  rates  undisturbed  for  the  time 
being  and  to  watch  closely  th^  conduct  of  the  business  and  the 
results  of  the  operation  of  the  exchange  in  the  future.  The 
history  of  the  Marinette  exchange,  in  all  its  essential  aspects, 
has  been  detailed  in  this  opinion  in  such  a  manner  that  every 
subscriber  of  the  respondent  company  in  Marinette  may  be 
informed  of  the  real  facts  applicable  to  the  points  at  issue  and, 
wherever  practicable,  determine  for  himself  what  may  and  what 
may  not  reasonably  be  expected  of  the  company  in  the  matter 
of  rates  and  service.  Regarding  the  character  of  the  service, 
it  must  be  assumed  that  the  company  will  not  only  maintain 
the  present  grade  of  service,  but  that  it  will  improve  it  wher- 
ever posssible.  The  prosperous  financial  condition,  in  which 
the  company  has  been  shown  to  exist,  places  it  in  a  position 
where  the  best  service  which  may  be  demanded  can  be  given 
and  everything  that  can  reasonably  be  expected  to  be  done  with 
a  view  of  improving  the  service  can  be  promptly  accomplished. 
It  follows  that  no  order  will  be  made.  ' 
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JOHN   J.    SCHNEIDER 

Y8. 

CHICAGO,   MILWAUKEE   AND   ST.   PAUL  RAILWAY   COMPANY. 


Submitted  July  13,  1909.    Decided  Aug,  3,  1909, 


The  complaint  herein  alleged  in  substance  that  the  rates  on  ice  to 
Milwaukee  from  certain  nearby  points  were  discriminatory  as 
well  as  unreasonably  high.  As  the  investigation  disclosed 
facts  which  sustained  the  allegations,  the  rates  complained 
of  were  ordered  readjusted  as  per  the  order  herein. 

Petitioner  herein,  a  manufacturer  and  dealer  in  ice,  doing 
business-  at  Merton,  Wis.,  and  at  Milwaukee,  Wis.,  under  the 
name  and  style  of  the  Schneider  Ice  Company,  filed  with  the 
Commission  on  June  12,  1909,  a  formal  complaint  alleging  that 
the  rates  charged  by  respondent  for  the  transportation  of  ice 
from  Merton,  Wis.,  to  the  Chestnut  street  freight  station  of 
respondent  at  Milwaukee  are  discriminatory  in  comparison  with 
the  rates  charged  between  Milwaukee  and  places  in  the  vicinity 
of  Merton.  In  this  regard  the  complaint  particularly  alleged 
as  follows : 

"That  the  complainant  herein  pays  schedule  rate  to  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company  for  carrying  ice 
in  carload  lots  from  Merton,  Wis.,  to  the  Chestnut  street  sta- 
tion in  Milwaukee,  Wis.,  of  3  cts.  per  hundred.  That  the  com- 
pany charges  other  persons  freight  for  ice  from  North  Lake, 
Wis.,  a  place  farther  than  Merton,  to  Reed  or  Fowler  street 
yards  in  Milwaukee,  Wis.,  which  is  a  much  longer  haul,  only 
2i/^  cts.  per  hundred.  That  complainant  believes  that  it  is  an 
unjust  discrimination  to  charg^e  3  cts.  a  hundred  in  car- 
load lots  for  ice  to  Chestnut  street,  and  charge  2^2  cts.  a  hun- 
dred for  ice  in  carload  lots  to  either  Reed  or  Powler  street,  Mil- 
waukee, Wis." 

The  prayer  of  the  complaint  was,  that  the  Commission  make 
and  issue  an  order  requiring  respondent  to  cease  to  charge  the 
alleged  unlawful  rate  and  to  charge  such  rate  as  the  Commis- 
sion should,  upon  investigation,  find  to  be  the  lawful   rate. 
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The  usual  notice  of  investigation  was  issued  and  the  matter 
came  on  for  hearing  at  the  office  of  the  Commission  in  the 
capitol  on  July  13,  1909.  The  following  appearances  were 
entered:  /.  E,  IVildish  for  complainant;  William  Ellis,  com- 
merce counsel,  for  respondent. 

Complainant  testified  to  the  effect  that  the  rate  of  3  cts.  per 
100  lbs.  carload  shipments  to  the  Chestnut  street  terminal 
amounted  to  a  disadvantage  to  him  as  compared  with  the  2V^ 
ct.  rate  to  the  Reed  street  or  Fowler  street  terminals,  for  the 
reason  that  he  was  so  situated  that  he  had  to  bring  all  his  ice 
to  the  Chestnut  street  terminal,  while  his  competitors,  mainly 
the  Wisconsin  Lakes  Ice  Company,  were  so  situated  as  to  be 
able  to  bring  their  ice  to  the  terminals  having  the  2^/0,  ct.  rate. 

Complainant's  ice  plant  is  situated  at  Merton,  some  twenty- 
five  or  twenty-six  miles  west  of  Milwaukee,  on  the  North  Lake 
branch  of  the  Northern  division  of  respondent's  railroad,  being 
the  only  line  on  which  complainant  can  ship  his  ice.  He  has  been 
operating  at  Merton  for  eleven  or  twelve  seasons,  and  has 
also  operated  from  North  Lake  to  some  extent.  He  testified 
that  his  shipments  amounted  to  perhaps  26,000  tons  in  a  sea- 
son, and  at  the  height  of  a  hot  season  amounted  to  150  or  160 
tons,  or  about  four  cars  a  day.  The  cars  average  30  or  more 
tons,  although  some  are  marked  as  high  as  80,000  pounds  ca- 
pacity. He  said  he  sold  the  ice  at  as  low  as  10  cts.  per  cwt.  at 
the  car  and  got  30  cts.  per  cwt.  when  he  teamed  it  himself, 
peddling  it  out  in  lots  of  not  less  than  25  lbs.  The  sale  is, 
perhaps,  half  and  half  distributed  between  sale  at  car  and  dis- 
tribution by  team.  He  estimated  that  his  season's  freight  bill 
would  amount  to  from  $10,000  to  $12,000  or  $15,000. 

Complainant  gave  the  distance  from  Merton  to  the  Chestnut 
street  station  as  twenty-eight  miles,  and  the  distance  from 
Merton  to  the  Reed  or  Fowler  street  stations  as  thirty-two 
miles.  J.  M.  Davis,  assistant  general  freight  agent  of  respond- 
ent, gave  these  distances  as  thirty  and  thirty-one  miles,  re- 
spectively. The  complainant  remonstrated  against  being  re- 
quired to  pay  3  cts.  for  the  shorter  haul  to  Chestnut  street, 
when  the  longer  haul  to  Reed  or  Fowler  street  carried  a  lower 
rate,    2V2   cts. 

There  is  also  an  ice  plant  at  North  Lake,  four  miles  farther 
from  Milwaukee  than  Merton,  and  the  rate  from  North  Lake 
to  the  Chestnut  street  station  is  the  same  as  from  Merton  to 
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that  station,  3  cts.,  but  from  North  Lake  to  the  Fowler  or 
Reed  street  terminals  the  rate  is  2^2  cts.,  which  is  Y2  ct.  lower 
than  the  rate  for  the  considerably  shorter  haul  from  Merton 
to  the  Chestnut  street  station. 

Complainant  did  not  suggest  that  the  lower  rate  be  brought 
up  to  the  level  of  the  higher  rate,  but  thought  the  higher  rate 
should  be  leveled  down  to  the  lower.  He  complained  particu- 
larly against  the  advantage  given  to  his  competitors  by  reason 
of  this  rate  situation,  because  while  these  rates  seemed  on  their 
face  to  be  the  same  for  all  shippers  alike  to  the  same  terminals, 
he  was  not  in  a  position  to  take  advantage  of  the  lower  rates 
to  the  Reed  and  Fowler  street  terminals,  having  his  trade  es- 
tablished in  the  neighborhood  of  the  Chestnut  street  station, 
having  his  stables  near  there  and  being  so  situated  that  to  de- 
liver his  cars  at  the  Fowler  and  Reed  street  terminals,  thereby 
enabling  him  to  get  the  V2  ct.  advantage  in  freight  rate, 
would  entail  a  greater  additional  expense  in  teaming.  In  short, 
he  had  to  bring  his  cars  to  the  Chestnut  street  station,  where 
the  rate  is  3  cts.,  while  his  competitors,  among  which  the  Wis- 
consin Lakes  Ice  Company  was  prominently  mentioned,  were  so 
situated  as  to  bring  their  cars  to  the  Reed  or  Fowler  street 
terminals,  where  the  lower  rate  prevailed,  so  that  complainant 
declared  that  the  situation  amounted  to  charging  him  3  cts.  and 
charging  his  competitors  2V2  cts.  for  a  longer  haul. 

The  tariff  complained  of,  known  as  G.  F.  D.  1966 — C,  was 
issued  last  winter,  prior  to  which  time  it  appears  that  the 
rate  to  Chestnut  street  was  2iA  cts.  The  new  rate  was  the 
subject  of  an  explanation  offered  in  the  testimony  of  J.  M. 
Davis,  assistant  general  freight  agent  of  the  respondent.  He 
said  that  the  idea  of  the  rate  makers  had  been  to  practically 
eliminate  distance  as  an  element  when  these  ice  rates  were  com- 
piled. The  ice-shipping  point  nearest  to  Milwaukee  was  taken 
as  a  basis,  this  being  Pewaukee,  nineteen  miles  distant,  the  rate 
from  which  was  2^/2  cts.  Then,  in  order  to  equalize  the  situa- 
tion as  between  the  several  ice-shipping  points,  among  them 
Merton,  North  Lake,  Random  Lake  and  Pewaukee,  the  rate 
was  extended  to  the  other  points,  regardless  of  distance.  The 
rate  of  2Y2  cts.  from  Pewaukee  to  the  Reed  or  Fowler  street 
terminals  was  declared  by  Mr.  Davis  to  be  a  reasonable  one, 
and  he  said  he  could  not  recall  a  lower  rate  for  ice  over  a 
similar  distance.     The  extra  half  a  cent  charged  between  Pe- 
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waukee  or  other  points  of  ice  shipment  and  the  Chestnut  street 
station,  he  said,  was  thought  to  be  about  right  for  the  extra 
haul  when  the  ice  moved  from  Pewaukee  to  the  Fowler  street 
or  Reed  street  terminal  and  then  around  to  the  Chestnut  street 
station.  There  is  this  extra  haul,  to  be  sure,  when  the  ice 
moves  from  Pewaukee,  but  when  the  rates  were  extended  to 
Merton  and  North  I^ke  on  the  other  branch  of  the  railroad  of 
respondent,  the  haul  to  the  Chestnut  street  station  is  shorter 
than  to  the  other  terminals.  From  Pewaukee  to  the  Fowler 
street  terminal  is  nineteen  miles,  and  from  Pewaukee  to  the 
Chestnut  street  station  is  thirty-four  miles,  and  it  was  said  to 
be  the  view  of  the  rate  makers,  that  the  rate  of  3  cts.  for 
thirty-four  miles  was  reasonable  as  compared  with  the  rate  of 
2y2  cts.  for  nineteen  miles.  At  any  rate,  the  respondent  took 
the  view  that,  inasmuch  as  all  shippers  were  given  the  same 
rates  to  the  same  points  of  delivery,  there  could  be  substantiated 
no  charge  of  discrimination. 

It  appeared  that  the  Wisconsin  Lakes  Ice  Company  operated 
somewhat  in  the  Chestnut  street  district,  where  is  established 
most  of  the  business  of  complainant,  but  the  railroad  representa- 
tive indicated  that  this  was  not  competition  with  complainant, 
but  was  rather  some  storage  or  shipping  places  for  river  ice, 
and  not  the  sale  of  ice  from  cars  or  by  distribution  in  the  man- 
ner of  the  business  of  complainant. 

It  was  admitted  that  if  the  respondent  could  afford  to  move 
ice  from  Merton  to  the  Fowler  street  terminal  for  2^2  cts.,  it 
could  afford  to  move  the  same  commodity  from  Merton  to  tjie 
Chestnut  street  station  for  at  least  as  low  a  rate,  but  it  was  in- 
sisted that  commercial  conditions  entered  in,  and  as  the  Pe- 
waukee to  Fowler  street  terminal  situation  was  taken  as  fixing 
the  commercial  conditions,  all  deliveries  to  the  Chestnut  street 
station  should  bear  the  higher  rate.  .  It  was  denied,  on  the  part 
of  respondent,  that  the  Wisconsin  Lakes  Ice  Company,  its  busi- 
ness, or  its  advantageous  rate  or  situation,  entered  at  all  into  the 
matter,  nor  was  any  advantage  desired  to  be  extended  to  that 
corporation. 

In  order  that  further  light  may  be  thrown  upon  the  situa- 
tion in  this  case,  a  table  has  been  compiled  which  shows  the 
rates  on  ice  and  the  length  of  the  haul  from  North  Lake, 
Merton,  Pewaukee  and  Random  Lake,  which  are  ^mong  the 
principal    shipping  points   mentioned   in  these   proceedings,   to 
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Milwaukee  delivery  points  to  which  ice  from  the  above  four 
points  is  shipped,  and  from  which  the  ice  so  shipped  is  dis- 
tributed among  the  consumers  with  teams.  This  table  affords 
excellent  opportunities  for  comparisons. 

COMPARISONS  SHOWING  THE  RATES  ON  ICE 
From  Certain  Producinq  Points  to  Milwaukee  Delivery  Points. 
Distance  in  miles,  and  rates  in  cents  per  100  lbs.,  carloads. 


To  Milwaukee 
"delivery  points." 


North  avenae 

Gibson 

Grand  avenue 

Chestnut  street 

Fowler  street 

vMtowell 

West  Milwaukee 

Bay  View 

Muskego  avenue  . . . . 

Reed  street 

West  Allis 

North  Milwaukee... 


From 


Merton. 
Miles. 


26.3 
26.3 
28.3 
2i».7 
31.5 
33.7 
33.5 
.3i.5 
•35.0 
•36.0 
36.6 
23.2 


Rate, 
cts. 


2.5 
3.0 
2.5 
3.0 
2.5 
3.0 
2.5 
3.0 
2.5 
2.5 
2.5 
3.0 


North  Lake. 


Miles. 


29.4 
29.4 
31.4 
32.8 
34.6 
36.8 
36.6 
37.6 
•38.0 
•39.0 
39.7 
26.3 


Rate, 
cts. 


2.5 
3.0 
2.5 
3.0 
2  5 
30 
2.5 
3.0 
2.5 
2.5 
2.5 
3.0 


Pewaukee. 


Miles. 


17.0 
23.2 
15.0 
26.6 
19.2 
22.1 
17.0 
21.2 
•22.0 
•23.0 
14.1 
20.1 


Rate, 
cts. 


2.5 
3.0 
2.5 
3.0 
2.5 
3.0 
2.5 
3.0 
2.5 
2.5 
2.5 
3.0 


Random  Lake. 


Miles. 

Rate, 
cts. 

35.1 

2.5 

35.1 

3.0 

37.1 

2.5 

38.5 

3.0 

40.3 

2.5 

42.5 

3.0 

42.3 

2.5 

43.3 

3.0 

•43.0 

2.5 

•44.0 

2.5 

45.4 

2.5 

32.0 

3.0 

•  Estimate—more  or  less. 

The  term  "Milwaukee  delivery  points'*  appears  to  cover  cer- 
tain places  on  the  respondent's  tracks  in  the  Milwaukee  switch- 
ing district.  This  district,  while  mostly  located  within  the  city 
of  Milwaukee,  almost  encircling  the  city  and  reaching  most  of 
its  industries,  covers  a  considerable  area.  In  the  ice  tariffs 
twelve  separate  delivery  points,  where  ice  is  delivered  to  the 
consignees,  are  named  within  this  district,  and  many  of  these 
points  are  several  miles  apart.  Some  of  these  points,  like  North 
Milwaukee,  appear  to  have  regular  stations  and  to  be  equipped 
for  handling  all  kinds  of  traffic.  Others,  again,  are  mere  side 
tracks  for  loading  and  unloading  carload  freight.  From  the 
above  four  ice-producing  points  the  rate  per  100  lbs.  on  ice  is 
2.5  cts.  to  seven,  and  3  cts.  to  five  of  the  twelve  points  named 
within  the  switching  district.  The  distances  for  which  these 
rates  apply  vary  from  about  fourteen  to  about  forty-five  miles. 

Ordinarily  the  various  points  within  the  switching  district 
are  placed  upon  the  same  basis  with  respect  to  the  freight  rates. 
That  is,  the  rates  are  the  same  to  all  of  these  points  in  all  of 
the  tarjffs  except  that  on  ice.    Why  ice  should  be  singled  out 
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and  made  an  exception  to  the  general  rule,  is  not  clear.  No 
good  reason  for  it  is  given  in  the  testimony  in  this  case,  nor  is 
anything  of  importance  in  this  respect  disclosed  by  the  tariffs 
themselves.  Some  justification  for  it  may,  perhaps,  be  found 
in  the  fact  that  ice,  for  the  most  part,  is  a  short-haul  traffic; 
but  this  fact  alone  is  hardly  sufficient,  since  practically  all  other 
short-haul  traffic  transported  under  very  much  the  same  con- 
ditions has  the  same  rates  to  all  Milwaukee  delivery  points. 

In  examining  the  rates  as  given  in  the  table,  and  which  are 
involved  in  this  case,  there  is,  on  the  face  of  it,  nothing  about 
them  that  appears  to  be  discriminatory.  The  rates  from  each 
of  the  shipping  points  to  each  of  the  delivery  points  are  the 
same.  The  rate  from  Fewaukee  to  Chestnut  street,  for  in- 
stance, is  the  same  as  the  rate  from  Merton  to  Chestnut  street. 
The  rate  is  3  cts.  in  both  cases.  To  Reed  and  Fowler  streets 
the  rate  from  both  of  the  places  mentioned  is  2.5  cts.  As  long 
as  all  the  shippers  ship  to  the  same  point  within  the  delivery 
district,  they  appear  to  be  on  identically  the  same  basis.  Up  to 
this  point  there  is  little  or  nothing  about  these  rates  that  ap- 
pears to  be  discriminatory.  But  when  we  go  beyond  this,  and 
take  into  consideration  the  various  conditions  under  which  the 
various  shippers  and  distributors  of  ice  must  necessarily  carry 
on  their  business,  the  situation  is  different.  Ice  dealers,  like 
dealers  in  most  other  commodities,  must  be  equipped  with  more 
or  less  in  the  way  of  a  plant.  They  must  have  stables  for 
their  horses,  sheds  for  their  wagons,  storehouses  for  feed  and 
perhaps  for  ice,  and  for  materials  of  various  kinds;  they  may 
also  need  some  land  and  buildings  for  other  purposes.  These 
are  among  the  necessities  of  the  business,  and  it  is  essential 
that  they  should  be  located  as  closely  as  possible  to  the  place 
of  distribution  or  to  the  customers.  They  ■  are  also  of  such 
character  that  they  cannot  very  well  be  moved  from  one  place 
to  another,  and  there  may  also  be  delivery  points  at  which 
they  cannot  be  had  at  all.  When  once  established  at  a  cer- 
tain point,  a  dealer  may  not  be  in  position  to  change  his  loca- 
tion. If  under  such  circumstances  he  has  the  same  rates  for 
substantially  similar  services  as  his  competitors,  there  can  be 
no  discrimination  against  him,  insofar  as  transportation  is  con- 
cerned. If,  on  the  other  hand,  the  rates  are,  for  some  reason, 
changed  so  that  those  paid  by  him  become  higher  than  those  of 
his  competitors,  he  may  be  discriminated  against. 
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The  petitioner  in  this  case  is,  as  said,  located  at  Chestnut 
street,  one  of  the  Milwaukee  delivery  points,  to  which,  as 
shown,  the  rates  from  the  points  named  are  3  cts.  His  prin- 
cipal competitor,  the  Wisconsin  Lakes  Ice  Company,  is  located 
at  Reed  or  Fowler  streets,  only  a  comparatively  short  distance 
from  Chestnut  street,  and  its  rates  from  the  same  points  are 
only  2.5  cts.  Until  recently  the  rates  to  one  of  these  points 
were  the  same  as  those  to  the  other.  Some  time  ago,  however, 
the  tariffs  were  somewhat  changed,  and  in  this  change  the  rates 
to  Reed  street,  Fowler  street  and  other  points  were  not  dis- 
turbed, but  the  rates  to  Chestnut  street  and  certain  other  points 
were  increased  from  2.5  to  3  cts. 

This  increase  of  one-half  of  one  cent  per  100  lbs.  in  the 
rate  on  ice  to  Chestnut  street  over  the  former  rate  and  over 
the  rate  which  is  in  effect  to  Reed  or  Fowler  street,  we  cannot, 
under  the  circumstances,  help  but  regard  as  discriminatory 
against  the  petitioner.  It  appears  to  be  just  as  much  of  a  dis- 
crimination as  it  would  be  to  make  a  similar  difference  in  the 
rates  to  two  wholesale  houses  similarly  located  in  the  same  city 
and  dealing  in  the  same  kind  of  goods.  It  is  a  kind  of  dis- 
crimination that  necessarily  would  have  to  be  condemned  if  put 
into  effect  between  two  factories  making  the  same  kind  of  goods 
and  similarly  located. 

It  was  said,  in  defense  of  these  rates,  that  the  petitioner  might 
evade  them  by  moving  his  business  to  Fowler  street  or  some 
other  2%  ct.  point.  In  this  defense  there  does  not  appear  to  us 
to  be  much  of  any  better  reason  than  if,  under  similar  condi- 
tions, directed  to  a  wholesale  house  or  a  factory.  An  ice  dealer 
has  a  plant  to  remove  as  well  as  a  wholesale  house  or  a  manu- 
facturer, and  such  removals  are  expensive  if  not  impossible. 
It  may  be  true  that  an  ice  dealer's  plant  may  be  somewhat  less 
expensive  and  less  costly  to  move  than  that  of  many  other  whole- 
salers, but  this  difference  in  the  cost  would  not  be  great  enough 
to  warrant  the  removal  of  the  one  more  than  of  the  other.  At 
any  rate  we  have  failed  to  discover  anything  in  this  arrangement 
that  would  justify  us  in  attaching  any  particular  importance  to  it. 

In  defense  of  the  rate  adjustment  complained  of,  it  was  also 
stated  that  it  was  justified  by  commercial  conditions.  As  to  the 
nature  of  these  conditions,  and  as  to  the  way  in  which  they 
happened  to  so  operate  as  to  warrant  these  discriminations  in 
the  rates,  no  explanations  were  offered.    We  have  diligently 
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examined  all  the  conditions  of  this  nature  that  have  occurred 
to  us,  but  have  failed  to  discover  anything  that,  from  the  points 
in  question,  would  tend  to  justify  higher  rates  to  Chestnut 
street  than  to  Fowler  street.  The  petitioner's  ice  appears  to 
be  no  better  than  that  of  the  other  dealers.  It  was  not  shown 
that  it  costs  him  any  less  to  produce  and  distribute  it,  or  that 
he  was  able,  for  any  other  reason,  to  pay  any  higher  rates  than 
the  rest. 

What  thus  appears  to  be  true  of  the  commercial  conditions 
that  affect  the  shippers,  would  also  seem  to  be  true  of  those 
conditions  which  affect  the  carrier.  It  costs  less,  for  instance, 
to  haul  a  carload  of  ice  from  Merton  to  Chestnut  street  than 
from  North  Lake  to  Fowler  or  Reed  street,  and  this  because 
in  the  former  case  the  distance  is  from  five  to  nine  miles  shorter. 
The  distance  from  North  Lake  to  Reed  street  is  also  greater 
than  from  Pewaukee  to  Chestnut  street.  Ice  is  a  heavy  com- 
modity and  loads  almost  up  to  the  full  carrying  capacity  of  the 
car.  The  cost  of  transporting  it  is  therefore  low.  A  terminal 
charge  of  1.37  cts.  per  100  lbs.,  and  a  movement  charge  of 
.30  cts.  per  ton  per  mile,  properly  adjusted,  will  yield  all  the 
revenue  to  which  the  carrier  would  seem  to  be  entitled  for  the 
services  involved  in  this  case,  or  for  hauling  a  commodity  of  so 
low  a  grade  as  ice  between  the  stations  in  question.  It  ap- 
pears from  the  testimony  that  the  average  weight  per  carload 
of  ice  is  about  30  tons,  and  that  the  average  value  of  the 
same  to  the  petitioner  in  Milwaukee  was  about  $4.00  per  ton. 
Commodities  to  which  such  facts  as  these  apply,  are  necessarily 
among  those  which  must  be  carried  at  comparatively  low  rates. 

It  is,  of  course,  true  that,  as  stated  in  the  argument,  the  dis- 
crimination against  the  petitioner  is  not  so  great  as  to  have 
driven  him  out  of  business.  But  this  fact  is  hardly  a  valid  ar- 
gument in  favor  of.  the  present  rate  adjustment.  A  rate  be- 
comes unjust  and  unlawful  long  before  it  is  so  discriminatory  as 
to  drive  a  dealer  out  of  business.  A  difference  of  one-half  of 
one  cent  per  100  lbs.  is  not  a  large  sum.  For  a  commodity  which 
sells  at  the  car  for  10  cts.  per  100  lbs.,  however,  it  constitutes 
quite  a  percentage  of  its  cost;  and  where  competitive  condi- 
tions are  active  it  is  undoubtedly  a  matter  of  some  importance. 

From  these  and  other  facts  we  have  reached  the  conclusion 
that  the  rate  complained  of  in  these  proceedings  is  discriminatory 
as  well  as  unreasonably  high,  and  that  the  conditions  are  such 
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as  to  demand  such  reduction  in  the  same  as  will  place  the  pe- 
titioner in  this  case  on  the  same,  rate  basis  as  his  competitors. 
It  is  Th£refore  Ordered,  That  the  respondent  in  this  case, 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  discon- 
tinue its  present  rate  of  3  cts.  per  100  lbs.  on  ice  from  Merton 
to  Chestnut  street,  Milwaukee,  and  that  it  substitute  therefor 
a  rate  of  2V2  cts.  per  100  lbs. 
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CHAMBER  OP  COMMERCE  OP  MILWAUKEE 

CHICAGO.   BURLINGTON   AND    QUINCY   RAILROAD   COMPANY. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Submitted  June  24,  1009.    Decided  Aug.  3,  1909. 


It  was  alleged  in  the  complaint  that  the  respondent  railroad  com- 
panies had  refused  or  neglected  to  put  into  effect  joint  rates 
on  grain  from  certain  stations  on  the  lines  of  the  Chicago, 
Burlington  &  Quincy  Railroad  Co.  to  Milwaukee.  Wis.  As 
upon  hearing  and  investigation  it  was  disclosed  that  such 
rates  were  warranted  by  the  conditions,  an  order  was  made 
requiring  the  establishment  of  such  rates. 

Petitioner  herein,  a  Wisconsin  corporation  the  constituent 
members  of  which  are  merchants  and  manufacturers  engaged 
in  the  purchase,  sale,  receiving  and  shipping  of  grain  of  various 
kinds  and  other  agricultural  products,  and  in  the  manufacture, 
sale  and  shipping  of  flour,  malt  and  other  manufactured  products 
of  grain,  filed  with  the  Commission  on  April  29,  1909,  a  com- 
plaint alleging  that  the  above  named  respondents  refused  to 
publish  and  put  into  effect  joint  through  rates  on  barley,  rye, 
oats,  corn,  etc.,  from  points  in  Wisconsin  to  the  city  of  Mil- 
waukee, and  alleged  that  such  refusal  constituted  injury  and 
discrimination  against  the  Milwaukee  grain  trade  and  gave  un- 
due and  unreasonable  preference  to  other  grain  markets. 

The  allegations  in  this  regard  were  specifically  set  out  in 
the  complaint  as  follows: 

"That  the  Chicago,  Burlington  &  Quincy  R.  R.  in  connection 
with  the  Chicago,  Milwaukee  &  St.  Paul  Ry.  has  in  effect  joint 
through  rates  on  barley,  rye,  oats  and  corn,  carloads,  from  sta- 
tions on  its  line  in  Wisconsin,  Prescott  to  Fountain  City,  both 
inclusive,  and  from  Potosi  to  Wyalusing,  both  inclusive,  to  the 
^.ity  of  Milwaukee,  Wis.,  of  12Vo  cts.  per  100  lbs. 

'*That  the  defendant  companies  have  refused  to  publish  and 
put  into  effect  joint  through  rates  on  wheat  from  any  stations 
on  the  line  of  the  Chicago,  Burlington  &  Quincy  R.  R.  in  Wis- 
consin to  the  city  of  Milwaukee,  Wis. 

"That  the  defendant  companies  have  refused  to  publish  and 
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put  into  effect  joint  through  rates  on  barley,  rye,  oats  and  corn 
from  stations  on  the  Chicago,  Burlington  &  Quincy  R.  R.  in 
Wisconsin,  Calvert  to  Charme,  both  inclusive,  to  the  city  of 
Milwaukee. 

"That  the  present  joint  through  rates  on  barley,  rye,  oats  and 
corn,  from  Prescott  to  Fountain  City,  both  inclusive,  and  from 
Fotosi  to  Wyalusing,  both  inclusive,  to  the  city  of  Milwaukee, 
are  inequitable,  unreasonable  and  unjust  as  compared  with  rates 
charged  from  competitive  territory  to  the  city  of  Milwaukee. 

"The  Chamber  of  Commerce  of  the  city  of  Milwaukee  charges 
that  the  action  of  the  railway  companies  named,  in  refusing  to 
publish  and  put  into  effect  equitable,  just  and  reasonable  through 
rates  on  wheat,  barley,  rye,  oats  and  corn,  carloads,  from  all 
stations  on  the  Chicago,  Burlington  &  Quincy  R.  R.  in  Wiscon- 
sin, to  the  city  of  Milwaukee,  is  an  injury  and  discrimination 
against  the  Milwaukee  grain  trade  and  gives  an  undue  and  un 
reasonable  preference  to  other  grain  markets." 

The  prayer  of  the  complaint  was,  that  the  Commission  issue 
an  order  requiring  the  respondents  to  publish  and  put  into  ef- 
fect equitable,  just  and  reasonable  joint  through  rates  on  all 
kinds  of  grain  from  all  stations  on  the  Chicago,  Burlington  & 
Quincy  Railroad  in  Wisconsin,  to  the  city  of  Milwaukee. 

A  separate  answer  was  filed  by  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  on  May  19,  1909,  averring: 

"That  any  rates  which  are  published  from  points  on  the  line 
of  the  Chicago,  Burlington  &  Quincy  R.  R.  to  Milwaukee,  Wis., 
which  applied  via  the  line  of  this  company  are  published  and 
maintained  by  the  Chicago,  Burlington  &  Quincy,  and  this  re- 
spondent denies  that  such  through  rates  as  are  now  in  effect, 
are  unjust  and  unreasonable  as  compared  with  rates  charged 
from  competitive  territory  to  the  city  of  Milwaukee,  or  that 
any  great  necessity  has  been  shown  for  the  maintenance  of  joint 
through  rates  as  shown  in  said  petition." 

No  formal  answer  was  filed  by  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  the  respondent  against  which  the 
complaint  was  more  particularly  directed. 

Due  notice  of  investigation  was  issued  and  the  matter  came 
on  for  hearing  at  the  office  of  the  Commission  on  June  24, 
1909.  The  following  appearances  were  entered:  George  A. 
Schroeder  for  petitioner;  Woodward  &  Lees,  by  Andrew  Lees, 
for  the  Chicago,  Burlington  &  Quincy  Railroad  Company; 
IVilliam  Ellis  for  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company. 
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At  the  opening  of  the  hearing,  attorney  for  respondent  Chi- 
cago, Burhngton  &  Quincy  Railroad  Company,  explaining  the 
attitude  of  that  company  toward  the  petition  herein,  admitted 
that  said  respondent  had  no  joint  rate  from  Calvert  to  Charme, 
inclusive,  to  Milwaukee,  and  also  admitted  that  said  respondent 
had  no  joint  rate  to  Milwaukee  with  the  respondent  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  covering  shipments 
of  wheat  from  any  stations  in  Wisconsin.  He  explained  that 
the  point  on  the  Burlington  road  in  Wisconsin  nearest  to  Mil- 
waukee was  at  least  195  miles  from  Milwaukee,  and  the  Burling- 
ton company  felt  that  really  no  great  obligations  ran  from  that 
road  to  the  city  of  Milwaukee,  but  that  the  company  was  willing, 
nevertheless,  to  put  in  a  joint  rate  of  12.5  cts.  on  barley,  rye, 
oats,  corn  and  wheat  from  all  stations  in  Wisconsin  on  the 
Burlington  road,  to  Milwaukee.  He  thought  this  proposal  dis- 
posed of  all  elements  of  the  petition  except  the  question  of  the 
reasonableness  of  the  rates  as  compared  with  rates  from  com- 
petitive territory  on  other  lines,  that  is,  particularly  on  the 
lines  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 
It  was  submitted  that  the  offer  of  a  12.5  ct.  joint  rate  was  as 
much  as  reasonably  could  be  asked  of  the  Burlington  company 
under  existing  conditions,  as  it  w^ould  put  Milwaukee  exactly 
on  an  equal  basis  with  Chicago  in  getting  wheat  and  other 
grains  from  Wisconsin  points,  tlie  rate  to  Chicago  being  12.5  cts. 

Attorney  for  petitioner  stated  that  two  shipments,  a  car  each 
of  barley  and  oats,  had  just  been  moved  from  De  Soto  to  Mil- 
waukee and  were  charged  17  cts.,  which  he  thought  very  un- 
reasonable. This  rate  of  17  cts.  w^as  the  sum  of  the  two  local 
rates.  He  was  not  convinced,  however,  that  a  joint  rate  of 
12.5  cts.,  as  proposed,  would  be  reasonable  for  all  points  on 
the  Burlington  across  the  state  to  Milwaukee,  calling  attention 
to  the  fact  that  the  extreme  rate  on  grain  from  Prairie  du  Chien 
and  La  Crosse  and  all  intermediate  points  to  Milwaukee  was 
10  cts.,  established  by  order  of  the  Commission,  and  that  the 
extreme  rate  up  in  the  northwestern  part  of  the  state,  includ- 
ing Chippewa  F'alls,  Eau  Clairfe  and  Menomonie  and  intermediate 
points,  w^as  11  cts.,  likewise  established  by  the  Commission,  and 
that  the  rate  from  Trevino  Jet.  was  fixed  by  the  Commission  at 
12.5  cts.  He  thought  that  a  joint  rate  of  11  cts.  to  Milwaukee 
from  stations  north  of  La  Crosse,  and  of  10  cts.  from  stations 
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south  of  La  Crosse  would  be  about  fair  in  view  of  the  other 
rates  in  effect  in  the  state. 

Attorneys  for  respondents  suggested  lack  of  demand  for  joint 
rates  as  prayed  for  in  the  petition  herein,  saying  that  while  the 
local  shippers  had  always  been  found  aggressive  in  going  after 
lower  and  more  advantageous  rates  and  had  been  given  all 
possible  encouragement  in  that  direction,  demands  had  not  been 
made  for  the  joint  rates  now  asked  for  by  the  petitioner.  To 
this  it  was  replied  that  local  individual  shippers  do  not  usually 
go  after  reductions  in  rates  and  that  it  is  up  to  the  commission 
men  at  the  primary  markets  to  make  these  demands  from  the 
carriers.  The  respondents  represented  that  much  of  the  grain 
produced  along  the  Burlington  line  in  Wisconsin  was  consumed 
locally  by  local  mills  and  breweries,  except  som^  large  ship- 
ments of  barley  going  to  the  large  markets,  and  that  St.  Louis 
brewers  took  large  shipments  of  barley,  even  though  St.  Louis 
has  for  years  had  a  rate  of  15  cts. 

It  was  also  shown  that  the  Burlington  has  had  a  rather  small 
volume  of  business  from  Wisconsin  points  to  Milwaukee,  even 
for  those  Wisconsin  points  between  which  and  Milwaukee  there 
were  in  effect  joint  rates. 

The  grain  shipments  from  the  territory  in  question  were  pre- 
sented by  George  H.  Crosby,  freight  traffic  manager  of  the 
Burlington  company,  reading  from  grain  sheets  compiled  by 
that  road. 

Prairie  du  Chien,  the  nearest  Wisconsin  point  on  the  Burling- 
ton road  in  respect  to  distance  from  Milwaukee,  is  195  miles 
from  that  city.  La  Crosse  is  198  miles  from  Milwaukee  on  the 
Chicago,  Milwaukee  &  St.  Paul  road.  Attorney  and  witnesses 
for  the  respondent  Burlington  road  represented  that  in  case  of 
joint  rates  to  Milwaukee,  the  haul  would  be  largely  over  the 
Milwaukee  road  and  the  Burlington  would  get  only  a  short 
haul,  not  only  being  placed  in  the  position  of  feeder  for  the 
Milwaukee  road,  but  would  also  lose  the  traffic  it  now  has  in 
carrying  this  freight  to  Chicago,  St.  Louis  and  elsewhere.  In 
the  event  of  joint  rates  the  Burlington  would  get  only  35.6 
miles  of  the  haul  from  Fountain  City,  that  being  the  distance 
of  Fountain  City  from  La  Crosse.  Alma  is  only  63.1  miles 
from  La  Crosse,  while  Prescott  is  109.6  miles  from  La  Crosse. 
De  Soto  is  about  midway  between  La  Crosse  and  Prairie  du 
Chien,  25  miles  from  La  Crosse  and  30  miles  from  Prairie  du 
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Chien.  De  Soto  is  269.2  miles  from  Chicago,  226  miles  from 
Milwaukee  by  way  of  Prairie  du  Chien,  and  228  miles  from 
Milwaukee  by  way  of  La  Crosse.  The  rate  on  grain  from  De 
Soto  to  Chicago  is  12.5  cts.  on  the  Burlington.  In  case  of 
joint  rates  to  Milwaukee,  a  shipment  from  De  Soto  would  move 
on  the  Burlington  only  from  that  place  to  La  Crosse,  or  pos- 
sibly Prairie  du  Chien.  Potosi  is  198  miles  from  Chicago  on  the 
Burlington  and  235  miles  from  Milwaukee  via  Prairie  du  Chien. 
Under  a  joint  rate  to  Milwaukee  the  Burlington  would  get  only 
40  miles  of  the  haul,  while  if  the  shipment  moved  to  Chicago 
over  the  Burlington  that  road  would  get  the  entire  haul  and 
the  full  rate  of  12.5  cts.  Cassville  is  212  miles  from  Chicago  on 
the  Burlington  road,  221  miles  from  Milwaukee  via  Prairie  du 
Chien.  and  the  Burlington  would  get  only  27  miles  of  the  haul 
in  case  of  a  joint  rate  shipment  to  Milwaukee,  but  in  case  of 
shipment  to  Chicago  the  Burlington  would  get  the  entire  charge 
of  12.5  cts. 

It  was  also  represented  that,  in  addition  to  the  situation  with 
respect  to  the  unequal  division  of  the  haul  in  case  of  joint 
rates  to  Milwaukee,  the  Burlington  would  also  suffer  by  rea- 
son of  the  fact  that  there  are  some  additional  expenses  attached 
to  transferring  from  one  road  to  another.  The  Burlington 
would  have  to.  take  empty  cars  to  the  point  of  origination  of 
shipments,  load  them  and  get  only  a  short  haul,  and  then  turn 
them  loaded  over  to  the  North  Western  or  the  Milwaukee  road 
for  the  long  haul. 

Witnesses  for  respondent  Burlington  road  testified  that  that 
road  allowed  cleaning,  milling  and  malting  in  transit  on  ship- 
ments over  its  line  to  Chicago,  and  they  were  unable  to  see 
any  reason  why  the  same  privilege  should  not  be  granted  in 
the  case  of  shipments  on  their  line  to  some  junction  point  under 
joint  rate  movement  to  Milwaukee.  The  testimony  of  Mr. 
Crosby,  freight  traffic  manager  of  respondent  Burlington  road, 
amounted  to  amending  and  enlarging  the  proposal  made  at  the 
outset  of  the  hearing  on  behalf  of  that  road,  so  that  it  ap- 
peared that  the  Burlington  was  willing  not  only  to  have  a  joint 
rate  of  12.5  cts.  to  Milwaukee  established,  but  was  also  willing 
under  that  proposed  joint  rate  to  allow  the  privilege  of  stoppage 
in  transit  for  cleaning,  milling,  malting,  mixing  or  "doctor- 
ing." Mr.  George  P.  Lyman,  assistant  general  freight  agent 
of    the   Burlington,   however,    declared   that   this   practice   of 
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Stopping  for  cleaning  and  the  other  purposes  mentioned  had 
become  very  much  less  common  than  formerly,  the  change  be- 
ing the  result  of  the  great  improvement  of  grain  houses. 

It  was  also  represented  that  consideration  ought  to  be  had 
of  the  fact  that  the  Burlington  road  in  Wisconsin  runs  through 
rather  poor  territory,  where  the  grain  traffic  is  light  at  the 
best,  that  the  road  is  paralleled  by  the  Milwaukee  road  on  the 
west  side  of  the  Mississippi  river  and  that  the  Burlington 
needs  all  the  business  that  it  can  get. 

While  the  representatives  of  the  Burlington  road  were  will- 
ing that  a  joint  rate  of  12.5  cts.  be  put  into  effect,  with  a 
privilege  of  stoppage  in  transit  for  cleaning,  mixing  or  malt- 
ing, they  were  insistent  and  emphatic  that  any  less  rate  would 
be  unreasonable  and  unfair.  This  was  also,  in  substance,  the 
position  of  the  other  respondent,  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company. 

It  thus  appears  that  on  all  grains  but  wheat  there  is  in  ef- 
fect a  joint  rate  of  12.5  cts.  per  100  lbs.  to  Milwaukee  from  the 
stations  located  on  the  Burlington  line  between  Prescott,  which 
is  the  most  northerly  station  on  the  line  in  the  state,  and  Foun- 
tain City;  that  from  the  stations  south  of  Fountain  City  to 
Prairie  du  Chien  there  are  no  such  joint  rates  to  Milwaukee  on 
any  kind  of  grain  in  effect;  that  from  the  stations  south  of 
Prairie  du  Chien  to  Potosi  such  rates  of  12.5  cts.  are  in  effect 
to  Milwaukee  on  all  grains  but  wheat;  and  that  from  the  two 
stations  between  Potosi  and  the  Illinois  state  line  there  are  no 
such  joint  rates. 

From  the  stations  between  Prescott  and  Fountain  City,  both 
inclusive,  the  shipments  to  Milwaukee  of  other  grain  than  wheat 
amounted  to  98  carloads  in  1905;  70  carloads  in  1906;  55  car- 
loads in  1907 ;  and  23  carloads  in  1908.  From  the  stations  south 
of  Fountain  City  no  grain  except  three  cars  of  barley  from 
Prairie  du  Chien  in  1905  appears  to  have  been  shipped  to  Mil- 
waukee during  any  of  these  years.  This  is  even  true  of  the 
stations  between  Prairie  du  Chien  and  Potosi,  where  joint 
rates  on  all  grains  but  wheat  were  in  effect.  From  Bluff  Sid- 
ing, the  next  station  south  of  Fountain  City,  to  and  including 
La  Crosse,  the  Burlington  road  is  paralleled  by  the  Chicago 
&  North  Western  Railway,  which  extends  to  Milwaukee,  and 
from  these  stations,  therefore,  there  is  perhaps  comparatively 
Sjnall  need  for  joint  rates, 
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During  the  four  years  1905  to  1908,  inclusive,  about  4,486 
carloads  of  grain  were  shipped  from  all  the  stations'  on  the 
Burlington  road  in  this  state  to  the  various  grain  centers  or 
markets.  In  1905,  for  instance,  the  shipments  amounted  to 
1,538  carloads;  in  1906  to  1,183  carloads;  in  1907  to  1,080 
carloads;  and  in  1908  to  685  carloads.  These  figures  indicate 
that  the  shipments  are  decreasing  at  a  rapid  ratio.  In  1908 
they  amounted  to  only  about  44  per  cent  of  those  in  1905. 
Grain  raising  appears  to  be  rapidly  decreasing  in  the  territory 
in  question. 

Of  the  4,486  carloads  of  grain  that  were  thus  shipped  out 
during  the  four  years  1905  to  1908,  inclusive,  only  about  240 
cars,  or  less  than  6  per  cent  of  the  total,  originated  south  of 
Fountain  City.  It  also  appears  that  of  the  total  shipments, 
as  given,  about  366  cars,  or  less  than  8  per  cent  of  the  total, 
consisted  of  wheat,  and  that  of  this  wheat  all  but  four  cars 
originated  north  of  Fountain  City.  These  facts  are  important 
in  this,  that  they  show  that  practically  all  the  grain  involved  here 
originates  at  stations  from  which  joint  rates  on  all  grain  ex- 
cept wheat  are  now  in  effect  to  Milwaukee.  In  other  words, 
comparatively  little  grain  appears  to  be  produced  in  the  territory 
to  which  the  petitioner  desires  to  have  the  joint  rates  extended. 

From  the  testimony,  as  well  as  the  tariffs,  it  appears  that 
rates  on  grain  to  Chicago  from  all  the  stations  on  the  Burling- 
ton road  in  this  state  is  12.5  cts.  per  100  lbs.  The  distances 
in  this  case  vary  from  189  miles  from  Rutledge,  a  station  just 
north  of  the  Illinois  state  line,  to  334  miles  from  Fountain  City 
and  408  miles  from  Prescott. 

It  also  appears  that  such  joint  rates  on  grain  to  Milwaukee 
as  are  now  in  effect  are  about  the  same  as  the  direct  local  rates 
to  Chicago.  The  distance  to  Milwaukee,  however,  with  the  ex- 
ception of  a  few  stations  in  the  southern  part  of  this  state,  are 
somewhat  shorter  than  those  to  Chicago,  varying  from  235  to 
about  306  miles.  Since  the  same  rate  thus  applies  from  all  of 
the  stations  on  the  Burlington  lines  in  this  state,  it  also  follows 
that  this  rate  covers  a  rate-zone  that  is  about  230  miles  in  width. 
This  is  an  unusually  wide  rate-zone  under  the  circumstances, 
wider,  in  fact,  than  that  on  the  west  side  of  the  Mississippi 
river,  and  perhaps  wider  than  good  policy  or  practice  require. 
This  is  a  matter,  however,  that,  owing  to  the  conditions,  is  not 
of  any  great  importance  in  this  case. 
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We  have  carefully  examined  the  various  joint  rates  on  grain 
that  are  now  in  effect  in  this  state  as  well  as  in  adjacent  ter- 
ritory, and  have  found  that,  for  distances  varying  from  200  miles 
or  even  less  up  to  300  and  400  miles,  they  frequently  stand  at 
12.5  cts.  per  100  lbs.  There  are,  of  course,  cases  where  for 
the  same  length  of  haul  the  rates  are  somewhat  lower  than  this. 
As  example  in  point  several  joint  rates  to  Milwaukee  from  sta- 
tions on  the  C,  St.  P.,  M.  &  O.  Ry.  in  this  state  may  be  mentioned. 
In  these  cases,  however,  the  traffic  is  comparatively  heavy  and 
there  are  also  many  other  conditions  that  tend  to  cause  it  to 
move  towards  Milwaukee.  In  fact,  the  situation  in  these  cases, 
when  taken  as  a  whole,  differs  considerably  from  that  which 
prevails  with  respect  to  the  traffic  in  question  on  the  line  of  the 
Burlington  road  in  this  state. 

Based  upon  the  cost  to  the  roads  of  handling  this  traffic, 
it  is  quite  likely  that,  with  the  exception  of  those  stations  which 
are  located  on  the  northern  parts  of  the  Burlington  road  in 
this  state,  the  rates  on  grain  to  Milwaukee  complained  of  could 
be  placed  at  a  slightly  lower  figure  than  12.5  cts.  But  when 
such  facts  as  the  location  of  this  road  with  reference  to  Milwau- 
kee, the  effect  upon  its  traffic  and  earnings,  the  volume  of  grain 
to  be  handled,  and  other  data  of  this  character  are  taken  into 
consideration,  the  situation  becomes  more  complicated.  Mil- 
waukee can  hardly  be  regarded  as  the  natural  outlet  for  the 
grain  originating  on  the  Burlington  road  in  this  state.  This 
road  is  mainly  so  located  that  on  all  traffic  to  Milwaukee,  that 
originates  on  its  lines  in  this  state,  it  necessarily  receives  a  very 
small  proportion  of  the  earnings.  That  is,  this  road  is  so  situ- 
ated that  on  this  traffic  its  haul  is  comparatively  short,  and 
its  proportion  of  the  through  rate  correspondingly  small.  The 
grain  traffic  which  originates  on  its  lines  in  this  state,  is  there- 
fore worth  much  less  to  it  when  diverted  to  Milwaukee  than 
when  marketed  in  Chicago  or  at  other  grain  centers  on  its 
own  lines.  These  and  similar  facts  must  be  taken  into  account 
in  passing  upon  questions  of  this  character. 

These  facts,  however,  are  not  always  controlling,  being  fre- 
quently of  less  importance  than  the  interests  of  the  public.  But 
there  are  instances  where  the  conditions  are  such  that  it  is  not 
reasonable  to  require  joint  rates.  While  the  present  case  does 
not  appear  to  be  one  where  it  may  not  be  reasonable  to  estab- 
lish joint  rates  on  grain  to  Milwaukee,  the  circumstances^  in-      , 
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volved  are  such  that  it  would  not  be  fair  to  make  these  joint 
rates  as  low  as  the  rates  for  like  distances  over  only  one  line 
of  road.  The  traffic  is  light,  it  costs  something  to  transfer  the 
traffic  from  one  line  to  another,  the  situation,  as  stated,  is  such 
that  even  at  best  the  line  on  which  traffic  originates  can  get 
but  a  small  part  of  the  proceeds  from  these  rates.  All  this  has 
a  bearing  upon  the  case  and  should  be  considered  in  connec- 
tion therewith. 

It  would  also  seem  that  wheat  should  be  treated  the  same  as 
other  grains.  That  is,  if  joint  rates  are  established  on  other 
grains,  they  should  also  be  made  to  cover  wheat.  At  any  rate 
we  have  been  unable  to  discover  any  good  reasons  why  wheat 
in  this  case  should  be  made  an  exception  to  this  rule.  The  pe- 
titioner also  emphasizes  the  milling  in  transit  privileges  which 
are  usually  extended  to  grain  and  under  which  grain  may  be 
milled  in  transit.  While  this  question  was  not  covered  in  the 
petition,  it  was  covered  by  the  testimony  and  jargument.  The 
petitioner  desired  and  argued,  that  whatever  joint  rates  were 
established  should  also  provide  for  milling  in  transit.  In  view 
of  the  fact  that  such  privileges  are  common  and  often  conven- 
ient as  well  as  necessary,  it  would  also  seem  that  they  should 
be  a  part  of  the  rates  in  this  particular  case. 

It  appears  to  us  that  the  conditions  in  this  case,  when  taken 
as  a  whole,  are  such  that  a  joint  rate  on  grain  of  all  kinds  to 
Milwaukee,  Wis.,  of  not  more  than  12.5  cts.  per  100  lbs.  should 
be  established  between  the  respondent  railroad  companies  from 
all  stations  on  the  Chicago,  Burlington  &  Quincy  Railroad  that 
are  located  within  this  state. 

It  is  Therefore  Ordered,  That  the  respondents  herein,  the 
Chicago,  Burlington  &  Quincy  Railroad  Company  and  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company,  establish  joint 
rates  for  the  transportation  of  grain,  including  wheat,  from 
all  stations  on  the  lines  of  the  Chicago,  Burlington  &  Quincy 
I^ilroad  in  this  state  to  Milwaukee,  Wis.,  that  in  no  case  will 
exceed  12.5  cts.  per  100  lbs. :  and  that  the  rates  so  established 
shall  also  cover  all  rea.sonable  milling  in  transit  privileges. 
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IN  RE  APPLICATION  OF  THE  NORTH  MILWAUKEE  LIGHT  AND 
POWER  COMPANY  FOR  AUTHORITY  TO  CHANGE  ITS  RATES 


Submitted  May  Ih,  1909.    Decided  Aug.  5,  1909. 


The  applicant  In  this  case  desired  to  readjust  the  rates  it  charged 
for  electric  current;  and  as  it  was  found  upon  investigation 
that  the  present  rate  schedules  of  the  plant  and  the  condi- 
tions under  which  it  was  operated  were  such  as  to  require 
such  readjustment,  the  same  was  authorized  by  the  order 
herein. 

In  its  application  the  applicant  in  this  case  states,  among  other 
things,  that  at  the  time  of  the  hearing  it  had  in  effect  the  fol- 
lowing rates: 

Contract  uAth  Village  for  Arc  Lamps. 

$100  per  lamp  per  annum  when  15  lamps  are  used. 
95        "  "  "       20 

90        "  "  "       25  " 

85        "  "  "       30 

Contract  with  Barrett  Manufacturing  Company. 
10  cts.  per  kw.  hr.  with  minimum  of  $8.33  per  month. 

Power  Contract  with  Board  of  Public  Works. 

First      100  kw.  hrs.  at  7  cts.  per  kw.  hr. 

Second  100        "        "  6 

Third     100        "        "5 

Fourth  100        "        "  4        "  » 

All  in  excess  of  this  at  3 

Power  Contract  with  Meiselhach  Motor  Vehicle  Company. 

26  days $13.64 

11.25 

10.09 

9.07 

8.40 

7.98 

Residence   and   Commercial   Lighting. 

Current  for  incandescent  lamps,  enclosed  arc  lamps,  small  motors, 
etc.,  15  cts.  per  1,000  watt  hrs.,  subject  to  a  discount  of  33%  per  cent. 

When  current  consumed  in  any  one  month  is  less  than  7,500  watt 
hrs.,  a  minimum  charge  of  $1.13  for  the  month  shall  be  paid  to  cover 
expense  of  inspecting  meters  and  service  connections,  subjectnto  dis-  j 
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1  average 

E. 

H. 

P. 

H. 

per 

mo. 

10  hrs.  26  da 

2 

10  •*   26  " 

3 

10  "   26  " 

4 

10  *'      26  '* 

5 

10  '•   26  " 

6 

10  "   26  " 
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It  is  expressly  understood  that  all  bills  are  due  on  the  first  day  of 
each  month,  and  that  no  discount  will  be  allowed  after  the  10th  day 
of  the  month;  and  unless  bills  are  paid  within  twenty  days,  current 
will  be  cut  oft  and  the  customer  held  liable  under  his  contract  until 
payment  is  made. 

That  it  desires  to  change  these  rates  in  order  to  give  custom- 
ers free  exchange  of  incandescent  lamps  when  lamps  are  burned 
out  or  become  smoky  or  dim ;  to  eliminate  all  rates  and  charges 
which  may  be  out  of  harmony  with  the  rates  given  above  or 
filed  with  the  Commission;  to  give  all  consumers  a  uniform  step 
rate;  to  better  meet  the  demand  made  upon  the  company  by 
power  customers,  which  is  such  that  the  company  must  install 
the  necessary  machinery  and  equipment,  whether  the  customer 
is  using  power  or  not. 

And  that  for  these  and  other  reasons  it  desires  authority  to  put 
into  effect  the  following  rate  schedule: 

Rates  per  Month  for  Lighting. 

First      100  kw.  hrs 12  cts. 

Second  100        "            10    " 

Third    100        "            8    " 

Next       300         "            6     " 

All  over  above  amounts ' • 4    " 

When  the  current  used  in  one  month  is  less  than  9  kw.  hrs.,  a 
minimum  charge  of  $1.00  per  month  shall  be  paid  in  addition  to  the 
following  rates: 

Nernst  lamps  25  cts.  per  glower  per  month. 
Enclosed  arc  lamps  $1.50  each  per  month. 

Rates  per  Month  for  Power. 

First      100  kw.  hrs 8  eta. 

Second  100        " 6     " 

Third     100         "  5     " 

Next      300         "  4     " 

All  in  excess  of  this 3     " 

For  motors  of  1  h.  p.  or  over,  a  minimum  charge  of  $1.00  per  month 
shall  be  paid  for  each  h.  p.  or  fraction  thereof  of  the  noihinal  rated  ca- 
pacity of  the  motor. 

Any  incandescent  lamp  loaned,  which  may  be  broken  or  lost,  will  bo 
charged  for  at  20  cts.  each,  arc  lamps  at  $15.00  each  and  Nernst  lamps 
at  $5.d0,  $10.00,  $15.00  each,  respectively,  for  1,  2  and  3  glower  sizes. 

Less  5  per  cent  discount  if  paid  within  ten  days  from  date  of  bill. 

That  is,  all  bills  are  subject  to  a  discount  of  5  per  cent  if  paid 
within  ten  days  after  date,  which  probably  means  on  or  before  the 
loth  day  of  the  month  following  that  during  which  the  charges 
were  incurred. 

The  applicant  prays  that  after  due  hearing  and  investigation 
the  Railroad  Commission  make  an  order  granting  the  application 
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herein  and  establishing  the  proposed  rates  of  charge  or  such 
rates  of  charge  as  it  may  find  to  be  equitable  in  this  case. 

A  hearing  in  this  matter  was  held  Dec.  1,  1908.  Theodore 
E.  IVaech  represented  the  applicant,  and  £.  /.  Henning  repre- 
sented the  village  of  North  Milwaukee,  or  the  customers  which 
the  applicant  is  serving  with  current  for  lighting  and  power 
purposes. 

As  the  decision  in  this  case  must  very  largely  rest  upon  con- 
ditions by  which  the  plant  is  surrounded,  and  upon  facts  which 
affect  its  operation  and  earnings,  it  will  be  necessary  to  devote 
some  space  to  the  presentation  of  these  facts. 

The  applicant's  plant  is  located  in  the  village  of  North  Mil- 
waukee and  is  serving  its  inhabitants  with  electric  current  for 
lighting  and  power  purposes.  The  village  has  a  population  of 
from  1200  to  1500  and  there  is  some  talk  of  its  annexation  to  f 
the  city  of  Milwaukee.  The  applicant  had  some  sort  of  a 
franchise  from  the  village  for  the  furnishing  of  electric  light- 
ing, but  surrendered  the  same  by  accepting  an  indeterminate 
pennit  from  the  state,  under  which  it  is  now  operating.  This 
permit,  however,  does  not  appear  to  directly  cover  the  power 
service  of  the  plant,  although  it  is  at  present  furnishing  cur- 
rent for  power  both  to  the  village  and  to  private  consumers. 
Its  private  customers  for  lighting  number  about  one  hundred 
and  twenty,  of  whom  all  but  a  few  are  on  meter  rates,  the  cur- 
rent being  measured  by  meters  owned  by  the  applicant.  The 
applicant  is  also  furnishing  lighting  for  the  streets  of  the  vil- 
lage as  well  as  for  its  schools  or  public  buildings. 

The  plant  was  not,  until  late  in  the  proceedings,  valued  by 
the  engineers  of  this  Commission,  but  the  applicant  furnished 
us  with  a  detailed  inventory  of  its  property.  From  this  in- 
ventory it  appears  that  the  investment  in  the  plant  amounted  to 
not  far  from  $13,000  in  1907,  and  to  nearly  $17,000  in  1908. 
The  extensions  made  during  1908  thus  amounted  to  more  than 
$4,000.  It  is  quite  likely,  however,  that  a  part  of  these  ex- 
tensions represented  renewals  rather  than  additions,  and  that 
they,  for  this  reason,  should  have  been  charged  against  deprecia- 
tion and  not  to  the  construction  account.  Just  what  proportion 
is  thus  represented  by  renewals,  and  what  proportion  is  repre- 
sented by  new  additions,  is  not  clear  from  the  facts  we  have, 
but  it  is  probable  that  the  latter  are  the  greater.  In  1907  the 
investment  per  kw.  capacity  of  the  plant  was  about  $200-/^^^^T^ 
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In  1907  the  plant  was  equipped  with  two  boilers  of  a  combined 
capacity  of  160  h.  p.;  with  two  engines,  having  together  a 
capacity  of  110  h.  p.;  and  with  one  50  kw.  dynamo  and  one  18 
kw.  dynamo. 

The  connected  load  of  the  plant  for  that  year  was  about  104 
kws.,  divided  about  as  follows: 

For  residence  lighting  it  equaled  565  16  c.  p.  lamps  of  60 
watts  each,  or  a  total  33.9  kws.;  for  commercial  incandescent 
lighting  it  equaled  565  16  c.  p.  lamps  of  60  watts  each,  or  a  total 
of  33.9  kws. ;  for  commercial  arc  lights  it  amounted  to  2  lamps 
of  480  watts,  and  1  lamp  of  357  watts,  or  to  a  total  of  1.317 
kws. ;  for  municipal  arc  lighting  it  equaled  30  lamps  of  600  watts 
each,  or  a  total  of  18  kws. ;  for  motor  or  power  service  it 
amounted  to  5  motors  of  a  total  capacity  of  17.5  kws.  During 
1908  the  business  of  the  plant  shows  some  increase.  The  con- 
nected load  today  is  therefore  greater  than  it  was  a  year  ago. 

The  current  so'd  in  1907  amounted  to  about  113,061  kw.  hrs. 
Of  this  the  incandescent  lighting  alone  is  responsible  for  about 
33,497  kw.  hrs.;  commercial  arc  lights  for  1,100  kw.  hrs.;  mu- 
nicipal arc  lights  for  64,040  kw.  hrs. ;  and  the  power  users  for 
14,424  kw.  hrs. 

The  applicant  does  not  desire  any  change  in  the  rate  it  is  re- 
ceiving from  the  municipality  for  lighting  its  streets.  The  re- 
arrangement it  desires,  however,  affects  most  of  the  rates  in 
each  of  the  remaining  classes  of  its  rate  schedule.  It  would 
even  seem  to  affect  the  rate  for  the  3  h.  p.  motor  which  fur- 
nishes power  for  the  school  building  and  which  furnishes  such 
power  at  7  cts.  per  kw.  hr.  under  contract  with  the  school 
board.  This  rate  appears  to  be  somewhat  lower  than  that  pro- 
vided for  like  quantities  of  current  in  the  proposed  schedule  and 
is  evidently  regarded  as  discriminatory. 

The  proposed  schedule  provides  for  a  discount  of  5  per  cent 
on  all  bills  paid  within  ten  days  after  the  end  of  the  month. 
It  also  provides  for  a  minimum  charge  of  $1.00  per  month  for 
all  users  of  current  for  lighting  purposes  and  a  minimum  charge 
of  $1.00  per  h.  p.  for  all  users  of  current  for  power  purposes. 
The  minimum  rates,  judging  from  the  testimony,  are  intended 
to  cover  the  fixed  expenses  for  those  who  use  so  little  cur- 
rent that  the  cost  of  carrying  them  would  not  otherwise  be  met. 
There  also  appears  to  be  in  effect  a  rental  charge  for  Nernst 
lamps  and  for  arc  lamps.     That  is,  lamps  of  this  c^^^fj^^re 
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not  furnished  by  the  company  free  of  charge,  but  consumers  who 
prefer  renting  to  buying  such  lamps,  may  do  so  from  the  ap- 
plicant, who  keeps  a  supply  on  hand  for  this  purpose.  Arc 
lights  are  quite  costly  and  tungsten  lamps  are  rather  fragile. 
The  latter  also  consume  relatively  less  current  than  the  ordinary 
lamps.  Both  are  therefore  apt  to  be  rather  costly  to  maintain. 
Ordinary  lamps,  however,  such  as  the  4,  8  and  16  c.  p.  incan- 
des.cent  lamps,  the  applicant,  under  the  proposed  rates,  intends 
to  furnish  free  of  charge  to  consumers,  as  well  as  to  exchange 
them  for  better  ones  whenever  they  become  dim  or  blackened. 
To  furnish  such  lamps  and  to  inspect  and  care  for  them  is 
combined  with  considerable  cost.  Under  the  present  rates  this 
cost  is  borne  by  the  applicant,  and  would  go  quite  a  ways  in 
offsetting  the  increase  in  rates  that  is  caused  by  the  change. 
While  the  applicant  does  not  propose  to  furnish  free  of  charge 
stronger  lamps  than  the  IH  c.  ]).  ones,  the  cost  of  one  of  these 
lamps  will  be  applied  on  the  price  of  each  stronger  lamp  for 
those  who  for  some  reason  desire  to  purchase  stronger  than  the 
IG  c.  p.  lamps. 

While  the  applicant  will  not  furnish  and  maintain  tungsten 
lamps  free  of  charge,  owing  to  their  character  and  the  rela- 
tively small  amount  of  current  consumed  by  them,  it  is  quite 
willing  that  its  customers  should  use  these  lamps  at  the  same 
rate  for  current  as  that  which  applies  to  the  incandescent  lamps. 
The  applicant  evidently  takes  this  position  because  it  desires  to 
encourage  the  widest  possible  use  of  electric  lighting. 

A  10  h.  p.  motor  is  used  for  pumping  the  water  for  the  vil- 
lage. This  pumping  is  carried  on  intermittently,  or  at  inter- 
vals of  but  a  few  minutes  each.  This  pumping  was  said  to  be 
very  disturbing  to  the  voltage  of  the  plant,  requiring  constant 
watching,  and,  therefore,  tending  to  increase  the  cost  of  the 
same.  In  the  past,  or  under  the  present  rates,  the  bill  for  this 
pumping  amounted  to  about  $8.33  per  month.  Under  the  pro- 
posed rate  the  minimum  charge  per  h.  p.  would  cause  an  in- 
crease in  the  monthly  bill  of  about  $1.67.  This  is  one  instance 
where  the  proposed  change  would  result  in  an  actual  increase 
in  the  rates.  It  was  argued  at  the  hearing,  however,  that  the 
slight  increase  in  this  case  is  amply  justified  by  the  character 
of  the  service.  It  was  also  pointed  out  that  the  amount  of 
pumping  required  is  constantly  increasing,  owing  to  the  fact 
that  the  village  is  growing;  that  it  now  has  a  sewerage  to  dis- 
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pose  of;  and  that  there  also  is  a  septic  tank  for  which  a  great 
deal  of  water  must  now  be  used. 

Besides  the  village  and  school  board  there  are  about  half  a 
dozen  manufacturers  who  use  current  for  power;  while  the 
amount  of  current  used  by  them  is  not  great,  it  adds  materially 
to  the  revenues  of  the  plant  and  also  aids  very  greatly  in  re- 
ducing the  cost  per  unit  of  producing  the  current.  For  one 
of  these  users  the  charges  are  based  upon  a  contract,  and  the 
rates  in  this  case  probably  vary  some  from  the  rates  named  in 
the  schedule.  Just  what  this  variation  amounts  to,  however,  we 
have  not  been  able  to  ascertain,  not  being  in  possession  of  all 
of  the  facts  that  are  necessary  for  the  computations  involved. 
The  consumer  in  question  is  a  large  user  of  current,  however, 
and  from  this  fact,  as  well  as  from  the  appearance  of  the  charges 
named  in  the  contract,  it  would  seem  that  his  rates  are  not  far, 
if  any,  out  of  the  way. 

For  the  first  100  kw.  hrs.  the  net  rate  in  the  proposed  schedule 
exceeds  by  about  1  ct.  per  kw.  the  rate  given  in  the  present 
schedule.  This  change  was  deemed  necessary  in  order  that 
certain  users,  whose  requirements  for  current  are  rather  limited 
but  who  require  as  much  in  the  way  of  installation  as  those 
who  use  several  times  as  much  current,  should  be  made  to  bear 
their  just  share  of  the  operating  expenses.  It  is  a  fact  that 
users  with  a  large  installation  and  a  small  use  of  current  are 
ordinarily  the  least  profitable  among  the  consumers. 

The  applicant  held  that  the  only  part  of  the  proposed  change 
that  can  be  regarded  as  an  increase  in  the  rates  is  that  part 
which  affects  the  rates  of  those  who  come  within  the  first  100 
kw.  hrs.  per  month.  For  these  users  there  is  an  apparent  in- 
crease of  from  10  to  12  cts.  per  kw.  hr.  This  increase,  how- 
ever, is  more  apparent  than  real ;  for,  strictly  speaking,  it  should 
be  reduced  by  the  5  per  cent  discount  allowed  for  prompt  pay- 
ments, which  amounts  to  six-tenths  of  a  cent  per  kw.  hr.,  by 
the  cost  of  furnishing,  keeping  up  and  renewing  the  lamps, 
amounting  to  quite  a  sum,  and  by  the  fact  that  the  lamps  to  be 
used  are  of  the  three  and  one-tenth  watt  Jcind,  which  consume 
less  current  for  the  same  efficiency  than  the  lamps  now  in  use. 
These  items,  when  taken  together,  are  likely  to  bring  the  cost 
down  to  an  even  lower  figure  than  11  cts.  per  kw.  hr.  The  net 
increase  for  this  class  of  users  because  of  the  change  is  there- 
fore not  very  great. 
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The  attorney  for  the  village  referred  to  the  fact  that  the 
applicant's  plant  was  old  and  not  kept  up  to  the  highest  point  of 
efficiency.  The  representative  of  the  applicant,  while  not  deny- 
ing that  parts  of  the  plant  had  been  in  use  for  some  time, 
called  attention  to  the  fact  that  the  more  important  machinery 
was  in  good  condition  and  is  up  to  date,  much  of  it  having 
lately  been  renewed. 

From  the  accounts  and  records  of  the  plant  it  appears  that 
during  the  past  year  a  great  deal  of  money  has  been  expended 
upon  it  for  renewals  and  extensions.  In  view  of  these  and  other 
facts  it  is  quite  probable  that  the  condition  of  the  plant  is  such 
as  not  to  have  any  material  effect  upon  the  issues  involved  here. 

The  rates  proposed  here  for  North  Milwaukee  are  about  the 
same  as  the  rates  that  are  now  in  effect  in  Milwaukee.  The  two 
places  are  located  close  together.  In  fact,  the  former  is  practically 
a  suburb  of  the  latter.  Milwaukee  is  a  large  city,  and  the  plant 
which  furnishes  it  with  current  has  a  large  and  well  organized 
business.  North  Milwaukee,  on  the  other  hand,  is  a  village  and 
the  plant  from  which  it  gets  its  current  has  a  comparatively 
small  business.  The  former  plant  also  extends  into  North  Mil- 
waukee, through  its  connections  with  the  interurban  lines,  and 
is  furnishing  current  for  power  in  that  village.  The  applicant 
held  that  for  these  and  other  reasons  the  rates  on  electric  current 
ought  to  be  the  same  for  both  peaces. 


GROSS  EARNING?.  OPERATING  EXPENSES,  DEPRECIATION,  AND  INTEREST 
On  the  Ebtimatbd  Co8t  of  the  Plant  for  the  Years  1906  and  1907. 


Gross  paminirs 

Operatlnff  expenses 

Balance 

Depreciation,  5$t 

Balance 

Interest  7% 

Balance— Deficits 


1906. 


15,189  68 
4,275  89 


1913  79 
650  00 


ri63  79 
910  00 


164(3  21 


1907. 


$6,944  86 
5,495  25 

$1,449  m~ 
650  00 

$799  61" 
910  00 


$110  39 


The  gross  earnings  of  the  plant  were  $5,189.68  in  1906,  and 
$6,944.86  in  1907.  This  includes  the  receipts  from  all  sources, 
or  from  the  sale  of  current  for  light  and  power,  for  heat  fur- 
nished, merchandise  sold,  and  a  few  other  items. 

The  operating  expenses,  including  the  cost  of  merchandise  and 
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the  amount  paid  as  taxes,  were  $4,275.89  in  1906,  and  $5,495.25 
in  1907. 

The  balances  between  the  gjoss  earnings  and  the  operating 
expenses,  as  stated  above,  were  $913.79  in  the  former  year,  and 
$1,449.61  in  1907.  These  balances  constitute  the  amounts  that 
were  applicable  for  depreciation  upon  the  plant  and  for  in- 
terest upon  its  value. 

Depreciation,  as  has  been  explained  so  often  in  preceding  de- 
cisions, is  an  operating  expense  and  should  be  so  charged. 
Practically  all  parts  of  an  electric  plant  wear  out  or  are  made 
useless  by  natural  decay,  and  must  be  replaced  if  the  p!ant  is  to 
continue  operations.  The  cost  of  these  replacements  cannot,  in 
the  long  run,  be  met  by  additional  investments  by  the  owners,  for 
this  would  in  time  so  swell  the  cost  of  the  plant  that  the  interest 
charges  upon  the  same  would  become  burdensome  to  the  con- 
sumers of  current.  Nor  can  this  cost  often  be  taken  out  of  the 
profits  from  the  operation  of  the  plant,  for  these  are  seldom 
higher  than  the  amount  required  to  cover  the  necessary  interest 
charges  upon  the  investment.  About  the  only  way  in  which  the 
depreciation  can  be  provided  for,  therefore,  is  by  charging  it 
against  the  earnings,  that  is,  by  including  it  in  the  operating  ex- 
penses. Such  treatment  of  this  item  would  also  appear  to  be 
proper,  for  depreciation  is  an  operating  expense  and  is  generally 
so  regarded  both  in  theory  and  practice. 

Investigations  have  shown  that  the  life  of  an  electric  lighting 
plant  will  average  not  far  from  seventeen  years.  Depreciation 
should  be  provided  for  by  setting  aside  from  the  earnings  a  cer- 
tain sum  each  year  that  is  large  enough  to  cover  replacements - 
when  they  must  be  made.  On  this  basis  it  would  appear  that 
the  amount  to  be  set  aside  annually  for  this  purpose  would 
amount  to  about  5  per  cent  on  the  cost  of  the  plant.  If  the 
amounts  so  set  aside  each  year  are  invested  until  needed,  and  if 
the  interest  obtained  from  such  investments  is  added  to  the  prin- 
cipal, the  annual  charge  to  earnings  could  perhaps  be  reduced 
to  a  somewhat  smaller  figure  than  the  amount  given. 

With  a  valuation  of  the  plant  of  $13,000,  and  a  rate  of 
depreciation  upon  this  amount  of  5  per  cent,  the  amount  to  be 
set  aside  each  year  will  be  about  $650.00.  When  this  amount 
is  taken  out  of  the  diflFeren«:es  between  the  remaining  operating 
expenses  and  gross  earnings  as  shown  in  the  preceding  table,  it 
will  be  foimd  that  the  balances  left  for  interest  on  the  invest- 
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ment  amount  to  only  $263.79  for  1906,  and  $799.61  for  1907. 
These  balances  are  equal  to  about  2  and  6  per  cent,  respectively, 
upon  $13,000.  If  depreciation  is  figured  on  the  present  cost 
instead  of  on  that  which  prevailed  one  year  ago,  the  balances 
for  interest  would  be  reduced  to  merely  nominal  sums.  These 
figures  indicate  that  the  plant  is  by  no  means  a  decided  financial 
success  and  that  under  present  conditions  it  is  earning  less  than 
the  amount  to  which  it  would  seem  to  be  entitled  under  the 
circumstances.  ' 

The  rate  of  interest  upon  the  investment  that  should  be  al- 
lowed for  public  utilities  is  a  question  that  largely  depends 
upon  the  conditions  by  which  each  plant  is  surrounded.  Under- 
takings of  this  character  are  not  subject  to  the  ordinary  com- 
petitive conditions  and  this  tends  to  materially  reduce  the  risks 
of  the  business.  The  risks  involved  are  among  the  elements 
upon  which  the  rate  of  interest  ordinarily  depends.  Where  the 
risks  are  great  the  rate  of  interest  is  usually  high;  where  the 
risks  are  lower  the  interest  rates  are  also  lower.  This  is  as  true 
for  risks  due  to  competition  as  for  risks  due  to  other  factors. 
In  view  of  these  facts  it  would  seem  that  the  utilities  of  the  kind 
involved  here  are  not  entitled  to  as  high  rates  of  interest  as 
ordinary  industrial  and  commercial  enterprises  that  are  operat- 
ing under  competitive  conditions.  Under  the  law,  however,  pub- 
lic utilities  are  entitled  to  reasonable  returns  upon  a  fair  valua- 
tion of  their  plants,  provided  such  returns  may  be  had  under 
rates,  for  the  services  rendered,  that  are  reasonable  in  other 
respects.  For  the  purposes  of  testing  the  proposed  rate  sched- 
ule a  rate  of  interest  that  is  equal  to  about  7  per  cent  on  the 
cost  of  the  plant  will  be  assumed.  When  this  amount  is  added 
to  the  operating  expenses,  including  depreciation  for  1907,  as 
given  in  the  above  table,  the  total  cost  foots  up  to  $7,055.25, 
or  to  $110.39  more  than  the  entire  receipts  of  the  plant. 

When  the  cost  of  the  merchandise  is  eliminated  from  the 
operating  expenses  for  1907,  and  when  these  expenses  are  in- 
creased by  the  estimated  cost  of  furnishing  lamps  and  by  the 
cost  for  depreciation  and  interest,  as  eiven  above,  the  total  ob- 
tained amounts  to  about  $6,600.00.  When  this  item,  in  turn, 
is  separated  as  between  that  part  of  the  cost  which  depends  on 
the  demand  or  capacity  of  the  plant  and  is  independent  of  the 
output,  and  that  part  of  the  cost  which  depends  on  the  output, 
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it  will  be  found  that  tlie  fonner,  or  the  so-called  fixed  expenses, 
amount  to  about  $2,376.00,  and  that  the  latter,  or  the  variable 
expenses  amount  to  about  $4,224.00. 

When  the  fixed  expenses,  in  turn,  are  distributed  over  the  ca- 
pacity, they  will  be  found  to  amount  to  about  $35  per  kw.  per 
year,  or  about  $26  per  h.  p.  per  year,  or  about  17.6  cts.  per  each 
16  c.  p.  lamp,  or  about  9.85  cts.  on  the  entire  capacity  of  the 
plant  for  one  hour,  and  to  one-half  of  this  for  two  hours. 

When  the  variable  expenses  are  distributed  over  the  number 
of  kw.  hrs.  sold,  the  average  cost  per  kw.  hr.  is  3.75  cts. 

On  this  basis  the  average  costs  per  kilowatt  hour  are  about 

as  follows: 

One  hour's  use  daily 9.85  cts.  4-  3.75  cts.  =  13.60  eta. 

Two  hours'  use  daily 4.92  cts.  +  3.75  cts.  =   8.67  cts. 

Five  hours'  use  daily 1.97  cts.  +  3.75  cts.=   5.72  cts. 

Those  who  use  their  lights  one  hour  per  day  only  thus  cost 
the  company  nearly  2.6  cts.  per  kw.  hr.  more  than  the  net  rate 
they  would  pay  under  the  proposed  rates.  This,  however,  is 
evened  up  by  a  lower  cost  than  the  proposed  rate  for  those  who 
use  their  lights  two  or  more  hours  daily.  These  figures  indicate 
that  the  present  rates  for  lighting  are  comparatively  low  and 
that  the  proposed  rates  would  not  yieM  more  in  the  way  of 
revenue  than  would  seem  to  be  required  by  a  reasonable  return 
upon  the  cost  of  the  plant. 

When  the  operating  expenses  are  adjusted  as  above,  and  when 
they  are  increased  by  depreciation  and  interest,  at  the  rates 
given,  on  the  present  cost  of  the  plant  which  was  placed  at  not 
far  from  $18,000,  they  amount  to  about  $7,332.00.  Of  this 
amount  the  fixed  expenses  constitute  about  $2,618.00  and  the 
variable  expenses  $4,714.00. 

When  the  $2,618.00  of  fixed  expenses  is  prorated  on  the  ca- 
pacity, it  amounts  to  $38.50  per  kw.,  or  $28.75  per  h.  p.,  or  19.35 
cts.  per  16  c.  p.  lamp,  or  to  10.55  cts.  for  one  kw.  hr.  per  day  or 
to  5.28  cts.  for  two  kw.  hrs.  per  day. 

When  the  variable  expenses  of  $4,714.00  are  distributed  over 
the  113,000  kw.  hrs.  sold  during  the  year,  the  average  amount 
per  kw.  hr.  is  4.16  cts. 

On  this  basis  the  cost  per  kw.  hr.  is  about  as  follows : 

One  hour's  use  daily lt).55  cts.  -f-  4.16  cts.  =  14.71  cts. 

Two  hours'  use  daily 5.28  cts.  -f  4.16  cts.  =  9.44  cts. 

Five  hours'  use  daily. ,.,.,., 3,11  Ct§,  -j-  4,16  cts.  =  6,27  eta. 
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For  those  who  use  their  lights  for  one  hour  per  day  only,  the 
cost  per  kw.  hr.  is  14.71  cts. ;  for  those  who  use  their  lights  two 
hours  daily  it  is  9.44  cts.;  and  for  those  who  use  their  lights  five 
hours  daily  it  is  6.27  cts. 

As  under  the  proposed  schedule  the  net  rates  for  the  one  hour 
users  is  about  11  cts.,  it  necessarily  follows  that  it  is  about  3.70 
cts.  per  kw.  hr.  less  than  the  cost  rate.  For  the  two  hour  users, 
on  the  other  hand,  the  cost  on  the  above  basis  is  somewhat 
less  than  the  rate  they  would  pay. 

In  coming  to  the  rates  for  current  which  is  used  for  power, 
we  find  that  the  main  reason  why  the  power  rates,  as  a  class, 
are  made  lower  than  the  rates  for  lighting,  is,  that  power  is,  as 
a  rule,  used  for  longer  periods  each  day  than  is  the  case  for 
lighting.  From  the  data  presented  by  the  applicant  it  appears 
that  the  lamps  for  lighting  are,  on  the  average,  used  less  than 
twelve  minutes  daily  throughout  the  year;  and  that  there  are 
few  power  takers  who  use  their  installation  less  than  three 
hours  daily.  As  the  fixed  expenses,  for  like  installations,  are 
as  great  for  those  who  use  the  current  a^few  minutes  a  day  as 
for  those  who  use  the  current  several  hours  daily,  it  is  very  evi- 
dent that  the  cost  per  unit  must  be  much  greater  in  the  former 
case. 

When  depreciation  and  interest,  at  the  rates  given,  are  figured 

on  a  cost  of  $13,000,  the  respective  costs  per  kw.  hr.  for  the 

three  and  the  seven  hour  power  users  daily  are  as  follows : 

Three  hours*  use  daily 3.30  cts.  4-  3.75  cts.  =  7.05  cts. 

Seven  hours*  use  daily 1.41  cts.  -f-  3.75  cts.  =  5.19  cts. 

When  depreciation  and  interest,  at  the  rates  given,  are  figured 
on  the  present  cost,  which  was  given  at  about  $18,000,  the  re- 
spective costs  per  kw.  hr.  for  the  three  and  seven  hour  users 
per  day  are: 

Three  hours'  use  daily 3.50  cts.  -f  4.16  cts.  =  7.66  cts. 

Seven  hours*  use  daily 1.51  cts.  +  4.16  cts.  =  5.67  cts. 

In  comparing  the  costs  per  kw.  hr.  for  the  three  and  the  seven 
hour  users  daily,  with  the  costs  per  kw.  hr.  for  the  one  and  two 
hour  users  daily,  as  given  in  the  preceding  pages,  it  will  be 
found  that  there  are  good  reasons  for  so  adjusting  the  rate 
schedules  for  electric  current  that  short  hour  users  are  required 
to  pay  higher  rates  per  unit  than  long  hour  users.  In  fact,  the 
necessity  of  adjusting  rates  on  some  such  basis  as  this  has  forced 
itself  upon  operators  of  such  plants  not  only  because  of  diflFer-)Q{e 
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ences  in  the  cost  of  furnishing  current,  but  because  of  this, 
that  unless  such  differences  were  recognized  in  the  rate  schedules, 
the  sales  of  current  would  be  greatly  restricted.  Under  a  rate 
schedule,  the  rates  in  which  are  based  upon  the  average  cost,  and 
therefore  placed  at  the  same  figure  per  unit  for  short  as  for 
long  hour  users,  the  cost  for  the  latter  would  be  so  great  that 
it  could  not  be  used  for  industrial  purposes.  Manufacturers, 
for  instance,  who  are  producing  for  the  open  market,  can  not 
afford  to  use  current  for  power  unless  it  can  be  had  at  as  low 
cost  as  power  produced  by»  other  means.  As  the  cost  per  unit 
of  producing  electric  current  is  decreasing  as  the  amount  pro- 
duced is  increasing,  restrictions  upon  the  output  and  the  sales 
are  apt  to  result  in  losses  to  both  the  plant  itself  and  to  its 
customers.  It  would  tend  to  increase  the  rates  and  to  reduce  the 
profits.  No  current  should  be  sold  at  a  loss,  but  the  greater  the 
amount  of  it  that  can  be  sold  at  a  profit,  the  better  it  is  for  all 
concerned.  Large  sales  not  only  reduce  the  amount  that  each 
unit  of  current  must  contribute  to  the  necessary  profits  of  the 
plant,  but,  as  said,  they  materially  reduce  the  cost  per  unit  of 
producing  the  current. 

While  the  average  daily  use  of  each  lamp  in  the  installation 
of  the  customers  is  small,  amounting  to  only  a  few  minutes 
daily,  the  daily  use  of  some  part  of  the  installation  is  greater. 
While  there  is  no  way  from  the  records  at  hand  of  accurately 
determining  the  exact  length  of  time  any  part  of  the  installa- 
tion of  any  consumer  is  used,  the  indications  are  that  for  resi- 
dence and  commercial  lighting  not  far  from  one-third  of  the 
installations  are  on  the  average  used  nearly  one  and  one-half 
hours  daily;  and  that  for  power  purposes  the  average  daily  use 
of  the  greater  part,  if  not  the  entire  installation,  exceeds  four 
hours  daily. 

On  the  basis  of  an  average  daily  use  of  one  and  one-half 
hours  of  a  reasonable  proportion  of  the  installation  by  all  of 
the  lighting  consumers,  the  cost  to  the  plant  of  furnishing  this 
service  is  about  10.35  cts.  per  kw.  hr.  when  interest  and  de- 
preciation are  figured  on  a  cost  of  the  plant  of  $13,000;  and 
about  11.16  cts.  per  kw.  hr.  when  interest  and  depreciation  are 
figured  on  a  cost  of  $1 8,000.  This  may  be  illustrated  in  the  fol- 
lowing manner: 

1.5  hours  dally,  first  basis .6.60  cts.  -f-  3.75  cts.  =  10.35  cts. 

1.5  hours  dally,  second  basis 7.00  cts.  -f-  4.16  cts.  =  11.16  cts. 
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It  has  been  pointed  out  above  that  the  proposed  gross  rate 
is  12  cts.  per  kw.  hr.  for  the  first  100  kw.  hrs.,  and  that  this 
class  probably  embraces  practically  all  residence  users  and  the 
greater  proportion  of  all  the  commercial  users  of  current  for 
lighting  purposes.  This  rate  may,  therefore,  be  regarded  as 
the  average  gross  rate  for  these  classes.  It  should  be  noticed, 
however,  that  this  is  the  gross  and  not  the  net  rate.  In  order 
fo  obtain  the  net  rate,  the  gross  rate  should,  as  shown,  be  reduced 
by  .6  cts.  per  kw.  hr.  as  discounts  for  prompt  payment,  and  by 
at  least  .5  cts.  per  kw.  hr.  for  cost  of  furnishing,  renewing  and 
inspecting  lamps.  The  total  of  both  of  these  items  is  1.1  cts. 
per  kw.  hr.  When  this  amount  is  deducted  from  the  gross  rate 
of  12  cts.,  the  net  rate  will  not  exceed  10.9  cts.  per  kw.  hr.  The 
net  rate  for  the  class  of  users  in  question  would  thus  seem  to 
agree  very  closely  with  the  cost  of  this  service  which,  as  just 
shown,  ranges  from  10.35  to  11.16  cts.  per  kw.  hr. 

If  the  average  daily  use  of  current  by  those  who  employ  it 

for  power  purposes  is  about  four  and  one-half  hours,  then  the 

average  cost  per  kw.  hr.  under  the  two  bases  of  valuation  is  5.95 

cts.  and  6.50  cts.,  respectively,  or  as  follows: 

4.5  hours  dally,  fixed  expenses 2.20  cts.  +  3.75  cts.  =  5.95  cts. 

4.5  hours  daily,  fixed  expenses 2.34  cts.  +  4.16  cts.  =  6.50  cts. 

In  the  light  of  these  facts  it  appears  that  under  the  condi- 
tions described  here  the  rates  proposed  by  the  applicant  in  this 
case,  or  the  rates  which  it  desires  to  put  into  effect,  would  yield 
enough  in  the  way  of  revenue  to  cover  operating  expenses,  in- 
cluding depreciation,  and  about  the  legal  rate  of  interest  on  a 
valuation  of  the  plant  that  would  not  greatly  exceed  $15,000. 
This  valuation  is  somewhat  higher  than  the  cost  of  the  plant 
as  reported  for  1907,  and  lower  than  the  cost  of  the  plant  as 
reported  for  1908. 

With  respect  to  the  discriminatory  features  of  the  present 
rates  there  is  not  a  great  deal  to  be  said.  For  residence  and 
commercial  lighting  the  present  rate  is  15  cts.  per  kw.  hr.,  with 
a  discount  of  33  1/3  per  cent  and  a  minimum  charge  of  $1.13 
per  month  when  the  current  used  amounts  to  less  than  7.5  kw. 
hrs.  These  rates  do  not  include  lamp  renewals.  The  proposed 
rates  for  the  same  classes  of  users  are  12  cts.  per  kw.  hr.  for 
the  first  100  kw.  hrs.  per  month;  10  cts.  per  kw.  hr.  for  the 
second  100  kw.  hrs.  per  month ;  8  cts.  per  kw.  hr.  for  the  third 
100  kw.  hrs.  per  month;  6  cts.  per  kw.  hr.  for  the  next  300  kw. 
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hrs.  per  month;  and  4  cts.  per  kw.  hr.  for  all  consumption  in 
excess  of  this.  There  is  also  a  minimum  charge  of  $1.00  per 
month  when  the  current  used  amounts  to  less  than  9  kw.  hrs. 
All  of  these  proposed  rates  are  subject  to  a  discount  of  5  per 
cent  for  prompt  payments,  and  incliuie  lamp  renewals  for  4,  8 
and  IG  c.  p.  lamps.  The  price  of  a  IG  c.  p.  lamp  shall  also  be 
deducted  from  all  lamps  of  greater  candle  power  when  pur- 
chased for  use  by  the  customers  of  the  plant. 

It  will  be  noticed  from  this,  that  the  present  rates  amount, 
in  substance,  to  a  flat  rate  per  kw.  hr.,  regardless  of  the  de- 
mand and  of  the  amount  of  current  used.  They  represent 
practically  no  attempt  to  adjust  the  rates  as  between  the  various 
classes  of  consumers  on  the  basis  of  their  cost  to  the  plant. 
The  situation  arising  from  this  the  applicant  regarded  as  dis- 
criminatory and  as  against  the  best  interests  of  both  the  plant 
and  its  customers,  and  this  is  one  of  the  reasons  for  desiring 
to  substitute  the  proposed  rates  for  the  rates  that  are  now  in 
effect.  That  the  rates  for  each  class  of  users  should,  as  far 
as  practicable,  be  adjusted  in  accordance  with  the  cost,  is 
sound  in  principle.  The  question  may  therefore  be  asked :  Do 
the  proposed  rates  come  within  this  principle?  The  answer 
must  be  in  the  affirmative,  though  it  would  seem  that  the 
quantity  of  current  included  in  each  rate  class  is  fully  as  large 
as  it  should  be,  and  that  for  this  reason  the  rates  are  not  as  re- 
sponsive to  variations  in  the  costs  as  they  would  be  if  each 
rate  group  contained  a  somewhat  smaller  number  of  kw.  hrs. 
This,  at  least,  is  true  from  a  theoretical  point  of  view.  As 
sound  theories  and  good  practice  can  not  be  far  apart,  it  would 
also  seem  to  be  true  from  the  standpoint  of  the  latter.  In  the 
actual  application  of  rates  of  this  character,  however,  conditions 
are  often  met  with  under  which  it  may  not  be  advisable  to  at- 
tempt to  put  them  into  effect.  An  instance  in  point  would  be 
where  there  are  conflicts  between  accepted  economic  theories 
and  the  views  respecting  them,  that  may  at  least  be  temporarily 
held  in  a  given  locality.  There  are  also  other  conditions  of 
local  character  which  it  is  not  always  well  to  overlook  in  mak- 
ing up  rate  schedules.  Managers  of  plants  are  aware  of  this, 
and,  desiring  to  move  along  the  lines  of  least  resistance,  are 
often  endeavoring  to  so  formulate  their  rate  schedules  as  to 
arouse  the  least  amount  of  friction.  In  passing  upon  rate 
schedules,  therefore,  it  is  often  as  necessary  to  coiisjder  local 
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conditions  as  well  as  the  economic  principles  upon  which  they 
shou:d  rest.  The  schedule  in  question  here,  while  it  may  be 
open  to  certain  theoretical  objections,  would,  on  the  whole,  not 
seem  to  be  out  of  harmony  with  local  conditions.  It  is  per- 
haps as  satisfactory  to  those  affected  as  any  schedule  under 
which  the  same  purpose  can  be  accomplished. 

What  has  thus  been  said  concerning  the  rates  for  residence 
and  commercial  lighting,  would  also,  in  the  main,  seem  to  ap- 
p'y  to  the  rates  for  current  used  for  power.  The  highest  rate 
in  the  present  power  schedule  is  7  cts.  per  kw.  hr.  This  rate 
would  seem  to  be  rather  low  for  those  who  use  their  current 
much  less  than  three  hours  daily.  As  from  the  testimony  in 
the  case  there  appear  to  be  users  of  current  in  the  village  who 
require  less  quantities  daily  than  the  amount  just  mentioned, 
the  applicant  would  seem  to  be  justified  in  establishing  a  rate 
to  meet  this  condition. 

While  the  proposed  schedule  would  result  in  slight  increases 
in  the  rates  to  some  of  the  consumers,  these  advances  appear 
to  be  comparatively  small,  and  to  be  warranted  by  the  condi- 
tions. They  would  not  seem  to  make  the  rates  burdensome,  nor 
higher  than  the  rates  that  are  often  found  to  be  reasonable  un- 
der similar  conditions  in  other  places.  They  are  required  in 
order  to  enable  the  plant  to  earn  a  reasonable  return  upon  its 
investment.  From  the  facts  which  have  thus  been  presented 
it  appears  to  us  that  the  application  in  this  case  should  be 
granted. 

At  about  the  time  this  conclusion  was  reached  the  attorney 
for  the  village  of  North  Milwaukee  appeared  before  us  and 
urged  that  the  plant  be  appraised  or  valued  before  a  decision 
be  reached,  being  evidently  under  the  impression  that  the  value 
as  given  at  the  hearing  was  too  high.  As  his  position  ap- 
peared to  be  reasonable,  the  engineers  of  the  Commission  were 
instructed  to  value  the  plant.  Such  valuation  was  also  made 
in  detail  and  the  results  of  the  same  are  summarized  in  the 
following  table  : 
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REPORT  OF  ENGINEER  TO  RAILROAD  COMMISSION. 


Cost  of 
reproduction. 

Present 
value. 

1.    Land 

1 
12.935       '       S2.S35 

2 

1 

3 "  ■; 

4.    Distribution  ^v<it Am                       'electrical 

9.295                 7.217 

».    i^i.stnuiuion  sysiem ) steam  heatlnsr 

5.    Power  plant  equipment 

5.% 

9,432 

1.752 

2d 

ttlO 

421 
5.688 

6.    Building  and  miscellaneous  tttructures 

912 

7.    OflBce  furniture  and  appliances. 

22 

8.    Tools,  Implements  and  machinery 

472 

9.    Horses,  wagons  and  miscellaneous 

Total  items  1—9 

124.610 
2.953 

117.668 

10.    Add  12%  (see  note  below) 

2.120 

Total  items  1—10 , 

$27,563 
277 

il9, 788 

11.    Stores  and  supplies 

277 

Tot al  items  1—1 1 

$27,810 
1,030 

$20,065 

12.    Unoperated  property 

503 

Total  items  1—12 

128.890 

$20,568 

Note  :— Addition  to  cover  cost  of  engineering'  and  supervision,  interest  during  cod- 
structlon,  contingencies.  et<;. 

A  hearing  upon  this  valuation,  as  required  by  law,  was  set 
for  May  14,  last.  At  this  hearing  the  applicant  appeared  and, 
with  the  exception  of  some  rather  immaterial  details,  raised 
no  important  objections  to  the  values  as  found  by  the  engi- 
neer and  as  given  in  the  preceding  table.  The  village  of  North 
Milwaukee,  however,  though  furnished  with  copies  of  this  ap- 
praisal and  duly  notified  of  the  hearing,  did  not  appear,  either 
by  attorney  or  otherwise.  Nor  has  it  in  any  other  way  offered 
any  suggestion  of  any  sort  either  for  or  against  this  valuation. 

Comparisons  show  that  the  values  of  the  plant  as  determined 
by  the  engineer  are  considerably  higher  than  the  value  as  esti- 
mated at  the  time  of  the  first  hearing,  which,  as  already  stated, 
took  place  Dec.  1,  1908.  An  exam'nation  of  the  figures  in  the 
two  cases  indicates  that  the  difference  between  the  two  estimates 
is  mainly  due  to  the  fact  that  the  applicant's  estimate  shows  sev- 
eral omissions,  and  that  it  was  in  other  respects  based  upon  incom- 
plete data.  The  engineer's  estimate  or  valuation,  on  the  other 
hand,  appears  to  be  very  complete  and  to  have  been  carefully 
made,  and  we  have  every  reason  to  be'ieve  that  it  is  an  ac- 
curate and  fair  valuation. 

Since  the  value  placed  upon  the  plant  by  the  engineer  is 
higher  than  the  valuation  upon  which  our  conclusions  are  based, 
it  follows,  as  a  matter  of  necessity,   that  these  values  of  the 
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engineer  also  tend  to  show  that  the  applicant  is  entitled  to  some 
increases  and  readjustments  in  its  rate  schedules.  In  other 
words,  they  show  that  the  conclusions  arrived  at  in  this  deci- 
sion are  in  line  with  the  facts. 

« 

It  is  Therefore  Ordered,  That  the  applicant  herein,  the 
North  Milwaukee  Light  and  Power  Company,  be  authorized  to 
discontinue  its  present  rates  for  electric  current  used  for  resi- 
dence and  commercial  lighting,  and  for  power  purposes,  and  to 
substitute  therefor  the  rates  named  in  the  application  as  quoted 
herein,  these'  rates  to  include  the  cost  of  lamp  renewals  of  4,  8, 
and  16  c.  p.  incandescent  lamps  on  the  basis  described. 
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AHNAPEE  VENEER  AND  SEATING  COMPANY 

VB. 
CHICAGO,  ST.  PAUL,  MINNEAPOLIS  AND  OMAHA  RAILWAY 
COMPANY. 


Decided  Aug.  5,  1909. 


Petition  alleging  unusual,  erroneous  and  excessive  charges  on  certain 
shipments  and  praying  that  a  refund  be  ordered  under  ch.  271, 
Laws  of  1909. 

Held:  That  the  charges  exacted  were  unusual  and  exorbitant  and  re- 
fund ordered. 

The  petitioner  herein  is  a  corporation  engaged  in  the  manu- 
facture of  rotary  cut  veneer,  lumber,  settees  and  high  grade 
panels,  at  Birchwood,  Wis.  It  alleges  that  on  and  between 
Sep.  18,  1906,  and  March  23,  1907,  inclusive,  it  shipped  seventy- 
two  carloads  of  logs  from  Winter,  Wis.,  to  Birchwood,  Wis., 
over  respondent's  line,  for  which  shipments  respondent  charged 
at  the  rate  of  V/2  cts.  per  100  lbs.  on  50,000  lbs.  per  car,  or  a 
total  of  $542  for  the  seventy-two  cars:  that  the  respondent 
railway  company  published  G.  F.  D.  No.  17597,  effective  Dec.  5, 
1905,  which  named  a  rate  of  $7.50  per  car;  and  that  said  tariff 
was  superseded  by  tariff  G.  F.  D.  No.  N.  S.  149,  effective 
May  15,  1907,  which  named  a  rate  of  $1  per  1,000  feet,  mini- 
mum $5  per  "car,  and  that  said  rate  of  $1  per  1,000  feet,  mini- 
mum $5  per  car,  is  still  in  force  and  carried  in  G.  F.  D.  No. 
N.  S.  149— B. 

Petitioner  further  alleges  that  said  rate  exacted  from  it,  of 
ly^  cts.  per  100  lbs.  for  the  aforesaid  shipments  of  logs,  was 
erroneous,  unusual  and  excessive,  and  that  the  reasonable  rate 
for  such  shipments  would  have  been  1  ct.  per  100  lbs.,  or  $5  per 
car,  and  that  if  the  said  rate  of  $5  per  car,  or  1  ct.  per  100  lbs. 
had  been  effective,  the  petitioner  would  have  been  obliged  to 
pay  for  such  shipments  the  sum  of  $360,  instead  of  the  sum 
of  $540  which  it  paid.  Wherefore  the  petitioner  prays  that  the 
aforesaid  railway  company  be  authorized  to  refund  to  the  said 
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petitioner  the  said  sum  of  $180,  under  and  pursuant  to  the  said 
ch.  271,  Laws  of  1909. 

The  respondent  railway  company,  answering  the  petition 
herein,  alleges  that  the  respondent  published  a  distance  tariff 
bearing  G  .F.  D.  No.  17597,  effective  Dec.  5,  1905,  which  dis- 
tance tariff  provided  a  rate  on  logs  from  and  to  Birchwood,  as 
follows,  to-wit: 

From  points  15  miles  distant  $5  per  car. 

20      "  "         $6 

25      "  "         $7        " 

35      •'  '*         $7.50  '' 

The  respondent  further  alleges  that  the  distance  from  Winter 
to  Birchwood  is  thirty-three  miles,  making  the  rate  under  the 
said  distance  tariff  $7.50  per  car ;  that  on  and  between  Sep.  18, 
1906,  and  March  23,  1907,  inclusive,  the  petitioner  shipped 
seventy-two  carloads  from  Winter  to  Birchwood  over  repond- 
ent's  line,  for  which  shipments  respondent  cAarged  at  the  rate 
of  $7.50  per  car,  or  a  total  of  $542  for  the  seventy-two  cars; 
that  said  tariff  No.  17579  was  superseded  on  May  5,  1907,  by 
tariff  G.  F.  D.  N.  S.  149,  which  named  a  rate  of  $1  per  1,000 
feet,  minimum  $5  per  car,  and  that  said  rate  prescribed  in  said 
last  named  tariff  is  still  in  force  and  effect. 

The  claim  herein  filed  was  submitted  upon  the  pleadings, 
documents,  papers  and  fi^es  served  and  filed  herein.  On 
March  12,  1908,  in  a  communication  received  by  the  Commis- 
sion from  the  freight  traffic  manager  of  the  respondent  railway 
company,  relating  to  the  claim  in  question,  it  was  said: 

"The  dates  on  which  these  shipments  moved,  the  only  pub- 
lished rate  which  we  had  in  effect  was  $7.50  per  car.  Under 
date  of  May  15,  1907,  we  established  a  rate  of  $1.00  per  thou- 
sand feet,  minimum  $5.00  per  car.  At  the  time  of  moving  this 
business,  the  shippers  seemed  to  be  of  the  impression  that  the 
rate  was  $1.00  per  1,000  and  asked  for  an  adjustment  of  their 
claim  on  that  basis.  Had  they  taken  the  matter  up  with  us 
prior  to  the  movement  of  the  logs,  we  would  have,  without 
question,  established  the  $1.00  rate,  that  being  on  a  parity 
with  the  rates  for  such  service  in  that  section.  If  agreeable  to 
the  Commission,  we  would  be  very  glad,  indeed,  to  have  you 
authorize  adjustment  of  charges  on  these  shipments  on  basis  of 
rates  shown  in  G.  F.  D.  N.  S.  149." 

The  Commission  replied  to  this  communication  to  the  effect 
that  the  statute  conferring  power  upon  the  Commission  to  au- 
thorize  refunds   not  having  taken   effect   until   after  the   ship- 
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ments  involved  had  been  made,  the  Commission  was  without 
jurisdiction  to  act  in  the  matter.  In  order  to  enable  the  rail- 
way companies  to  adjust  certain  meritorious  claims  which  ac- 
crued prior  to  the  act  providing  that  reparation  might  be  made 
in  certain  instances,  the  last  legislature  enacted  ch.  271,  Laws  of 
1909,  which  is  as  follows: 

Section  1.  Within  thirty  days  from  and  after  the  passage 
of  this  act,  any  person  aggrieved  may  complain  to  the  railroad 
commission  of  Wisconsin  that  the  charge  exacted  for  the  trans- 
portation of  any  property  between  points  in  this  state,  which 
property  was  delivered  at  destination  within  the  period  of  five 
years  immediately  preceding  July  12,  1907,  or  for  any  service 
in  connection  therewith,  or  that  any  charge  exacted  for  the 
storage  of  any  property  within  such  period,  or  that  any  car- 
service  or  demurrage  charge  exacted  within  such  period  is  er- 
roneous, unusual,  or  exorbitant;  and  thereupon  the  said  com- 
mission shall  have  power  to  investigate  such  complaint,  and  to 
hear  the  same,  and  to  decide  upon  the  merits  thereof  in  the 
manner  provided  by  section  12,  chapter  362,  laws  of  1905.  If 
upon  such  hearing  the  commission  shall  decide  that  the  rate  or 
charge  exacted  is  erroneous,  unusual,  or  exorbitant,  it  shall 
find  what  in  its  judgment  would  have  been  a  correct  rate  or 
charge  for  the  service  complained  of,  and  if  the  rate  or  charge 
so  found  shall  be  less  than  the  charge  exacted,  the  carrier  shall 
have  the  right  to  refund  to  the  person  paying  such  charge  the 
amount  so  found  to  be  erroneous,  unusual,  or  exorbitant.  No 
carrier  making  a  refund  upon  the  order  of  the  commission  a$ 
herein  provided  shall  be  liable  for  any  penalty  or  forfeiture  or 
subject  to  any  prosecution  under  the  laws  of  this  state  on  ac- 
count of  making  such  refund." 

Under  the  circumstances  disclosed  in  this  matter  we  are  of 
the  opinion  and  decide  that  the  rate  exacted  of  the  petitioner 
for  the  aforesaid  shipments  of  logs  was  unusual  and  exorbitant, 
and  do  further  find  that  the  correct  rate  for  said  shipments  was 
the  rate  of  $1.00  per  1,000  feet,  minimum  $5.00  per  car,  named 
in  tariflP  G.  F.  D.  No.  N.  S.  149— B. 

Now,  Therefore,  tt  is  Ordered,  That  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company  be  and  the  same  is 
hereby  authorized  to  refund  to  the  said  Ahnapee  Veneer  and 
Seating  Company  the  aforesaid  sum  of  $180.  as  prayed  for  in 
the  petition. 
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AHNAPBE  VENEER  AND  SEATING  COMPANY 
vs. 

MINNEAPOLIS,    ST.    PAUL   AND   SAULT   STE.    MARIE   RAILWAY 

COMPANY. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 
KEWAUNEE.  GREEN  BAY  AND  WESTERN  RAILROAD  COMPANY 


Decided  Aug.  3,  1909. 


Petition  alleging  that  local  rates  were  charged  on  a  shipment  of 
lumber  from  Birch  wood  to  Kewaunee.  Wis.,  a  lower  Joint 
rate  being  in  effect  on  competing  lines  and  a  like  rate  being 
made  effective  by  respondents  subsequent  to  shipment. 

Held:  That  the  charges  exacted  were  exorbitant  and  refund  ordered. 

The  petitioner  herein  is  a  corporation  engaged  in  the  manu- 
facture of  rotary  cut  veneer,  himber,  settees  and  high  grade 
panels,  at  Birchwood,  Wis.  It  alleges  that  on  May  29,  1907, 
it  shipped  a  carload  of  lumber  from  Birchwood,  Wis.,  to  Ke- 
waunee, Wis.,  by  way  of  the  Minneapolis,  St.  Paul  &  Sault  Ste. 
Marie  Railway  to  Pembine,  Wis.,  thence  by  way  of  the  Chicago, 
Milwaukee  &  St  Paul  Railway  to  Green  Bay,  and  thence  by 
way  of  the  Kewaunee,  Green  Bay  &  Western  Railroad  to  Ke- 
waunee ;  and  that  petitioner  was  obliged  to  pay  for  the  shipment 
at  the  rate  of  15^^  cts.  per  100  lbs.,  being  the  sum  of  the  locals 
on  the  respondents'  lines  between  the  aforesaid  points;  that  at 
the  time  of  the  said  shipment  there  was  in  effect  the  rate  of 
11^^  cts.  per  100  lbs.  on  lumber  from  Birchwood  to  Kewaunee 
over  the  lines  of  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Ry.  Co.,  Green  Bay  &  Western  R.  R.  Co,  and  the  Kewaunee, 
Green  Bay  &  Western  R.  R.  Co.;  that  the  respondents  pub- 
lished a  tariff  effective  Nov.  18,  1907,  providing  a  rate  of  11^^ 
cts.  per  100  lbs.  on  lumber  shipped  from  Birchwood  to  Ke- 
waunee; that  the  total  amount  exacted  of  petitioner  for  the 
said  shipments  is  $55.80,  which  is  $14.40  in  excess  of  the  charge 
if  the  same  had  been  based  upon  the  rate  of  11.5  cts.,  subse- 
quently made  effective ;  and  that  said  rate  of  15.5  cts.  is  unusual 
and  exorbitant.    Wherefore  petitioner  prays  that  the  r^espond-i 
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ent  railway  companies  be  authorized  to  refund  to  the  petitioner 
the  sum  of  $14.40  under  and  pursuant  to  ch.  271,  Laws  of  1909. 

The  claim  herein  presented  was  submitted  upon  the  plead- 
ings, correspondence,  papers  and  schedules  on  file  with  the 
Commission.  According  to  the  correspondence  on  file,  the  re- 
spondents were  willing  to  make  reparation  as  requested  by  the 
petitioner,  but  as  there  was  no  law  in  effect  at  the  time  the 
shipment  in  question  moved  authorizing  such  reparation,  the 
claim  could  not  be  allowed.  Since  then  ch.  271,  Laws  of  1909, 
was  enacted,  giving  a  period  of  thirty  days  in  which  claims 
of  the  character  of  the  one  herein  involved  could  be  submitted 
to  the  Commission  for  investigation,  and  could  be  allowed  if 
the  Commission  should  determine  that  the  charges  exacted  were 
either  erroneous,  unusual  or  exorbitant. 

Under  the  circumstances  disclosed  by  the  correspondence 
herein,  it  is  our  opinion  and  we  decide,  that  the  rate  exacted 
of  the  petitioner  for  the  aforesaid  shipments  was  exorbitant, 
and  do  further  find  that  the  joint  rate  of  11.5  cts.,  subsequently 
published  and  made  effective  by  the  respondents  on  Nov.  18, 
1907,  is  a  correct  charge  for  such  shipments. 

Now,  Therefore,  it  is  Ordered,  That  the  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie  Railway  Company,  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  and  the  Kewaunee,  Green 
Bay  &  Western  Railroad  Company,  be  and  the  same  are  hereby 
authorized  to  refund  the  said  Ahnapee  Veneer  and  Seating 
Company  the  aforesaid  sum  of  $14.40,  as  prayed  for  in  the  pe- 
tition. 
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FESENFELD  &  BARBER  et  al. 

MAZOMANIE  TELEPHONE   COMPANY, 
BLACK  EARTH  TELEPHONE  COMPANY'. 


Submitted  July  20,  1909.    Decided  Aug.  S,  1909. 


Petition  for  a  modification  of  an  order  of  the  Commission  praying  that 
a  grounded  circuit  be  Installed  in  place  of  a  fuli  metaiUc»  be- 
tween Mazomanie  and  BlacK  Eartn,  Wis. 

Held:  That  owing  to  the  leiativeiy  small  difference  in  the  cost  of 
construction,  ana  tne  preponderance  of  evidence  in  favor  of 
the  metallic  system,  there  is  no  cause  or  any  modification  of 
the  tormer   order.    I'etition   dismissed. 

This  is  a  petition  for  the  modification  of  the  order  of  the 
Commission  in  the  above  entitled  matter,  issued  May  19,  1909. 
Apparently  the  petition  emanates  from  the  Mazomanie  Tele- 
phone Company ;  tne  Black  Earth  Telephone  Company  has  com- 
plied with  the  aforesaid  order  and  raises  no  objections. 

The  petition  for  a  modification  of  the  order  is  based  upon 
an  alleged  lack  of  necessity  for  a  metallic  circuit  connecting  the 
exchanges  at  Black  Earth  and  Mazomanie,  respectively,  both  of 
v/hich  nave  relatively  few  subscribers  who  are  not  on  grounded 
lines.  The  Mazomanie  Telephone  Company  contends  that  this 
is  a  matter  which  it  overlooked  at  the  first  hearing  and  was, 
therefore,  possibly  not  fully  considered  by  the  Commission. 

The  original  petitioners  objected  to  any  modification  of  the 
order  of  the  Commission  and  protested  against  the  substitution 
of  a  grounded  line  for  a  metallic  line. 

A  hearing  was  held  at  Madison  on  July  20,  1909,  at  which 
both  telephone  companies  appeared  by  their  respective  man- 
agers, and  Mr.  Barber  appeared  for  the  petitioners. 

In  addition  to  the  facts  brought  out  in  connection  with  the 
fiibt  hearing,  and  the  statements  contained  in  the  petition  and 
answer,  nothing  material  was  brought  out  at  such  hearing. 
The  Black  Earth  Telephone  Company  reiterated  its  willingness 
to  comply  with  the  order,  and  the  Mazomanie  Telephone  Com- 
pany insisted  upon  its  objections  to  an  all-metallic  circuit.     Both 
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companies  have  complied  with  the  original  order  to  the  extent 
of  putting  in  an  additional  grounded  circuit.  The  Black  Earth 
company  has  installed  nearly  the  whole  of  its  portion  of  the 
additional  wire  needed  for  a  metallic  circuit. 

A  member  of  the  Commission's  engineering  staff  was  detailed 
to  make  a  personal  inspection  of  both  exchanges  and  the  lines 
connecting  the  same.  It  appears  that  there  are  about  150  poles 
on  the  lines  connecting  the  two  exchanges,  of  which  about  50 
belong  to  the  Black  Earth  company  and  the  remaining  100  to 
the  Mazomanie  company.  It  was  found  that  the  cross-arms 
on  the  Mazomanie  company's  part  of  the  line  were  generally  in 
poor  condition  and  that,  without  the  replacement  of  a  con- 
siderable number,  if  not  all  of  these,  it  would  be  impracticable 
to  place  all  the  wires  on  them.  It  was  found  to  be  entirely 
practicable,  however,  to  erect  an  additional  wire  on  brackets 
nailed  to  the  side  of  the  Mazomanie  company's  poles  without 
causing  serious  overloading  of  the  po!es.  The  total  cost  of 
erecting  a  second  wire  on  side  brackets  of  this  character  would 
be  about  $40.00.  It  appears,  furthermore,  that  five  or  six  of 
the  subscribers  of  the  Mazomanie  company,  whose  wires  are 
located  on  the  same  poles  with  the  connecting  toll  line  in  ques- 
tion, have  full  metallic  service.  If  these  subscribers  were  to 
be  placed  upon  grounded  circuits,  the  additional  wire  required 
for  a  complete  metallic  circuit  between  Black  Earth  and  Mazo- 
manie would  be  thus  released  and  the  metallic  circuit,  originally 
ordered  by  the  Commission,  installed  at  only  a  nominal  expense. 
Incidentally  the  question  may  be  raised  whether  the  Mazo- 
manie company  is  not  unjustly  discriminating  between  its  sub- 
scribers, as  some  of  them  are  given  full  metallic  service  and 
others  grounded  service  at  the  same  rate  under  substantially 
similar  circumstances   and  conditions. 

The  total  cost  of  replacing  the  present  arms  on  the  Mazo- 
manie company's  poles  with  eight-pin  arms,  which  would  af- 
ford sufficient  capacity  for  all  the  necessary  wires  at  present 
required,  would  be  about  $125,  composed  of  the  following  de- 
tailed items: 

100  yellow  pine  cross-arms $30  00 

800   insulators    15  00 

800  pins    10  00 

3  miles  No.  14  wire 12  00 

100  braces,  bolts,  etc 5  00 

Labor,    incidentals,    etc 50  00 

Total    $122  00 
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The  detailed  cost  of  erecting  the  metallic   circuit  on   side 

brackets  would  be  as  follows:  # 

100  brackets  $2  00 

100   insulators    2  00 

3  miles  No.  14  wire 12  00 

Labor  and  incidentals 25  00 

Total    $41  00 

Both  the  estimates  for  the  bracket  and  for  the  new  cross-arm 
installation  given  above  show  how  grossly  the  estimated  cost  of 
making  the  improvements  ordered  in  the  decision  of  the  Com- 
mission of  May  19,  1909,  were  exaggerated  at  the  first  hearing. 
The  Commission  sees  no  reason  why  any  man  practically  en- 
gaged in  the  telephone  business  should  not  be  able  to  present  a 
more  accurate  estimate  than  that  submitted  by  the  manager  of 
the  Mazomanie  Telephone  Company  when  he  was  on  the  wit- 
ness stand. 

It  may  be  perfectly  true,  as  claimed  at  the  rehearing,  that 
the  grounded  service  between  Black  Earth  and  Mazomanie  may 
be  substantially  as  satisfactory  as  metallic  service  under  many, 
if  not  most,  circumstances.  The  diflference  in  cost  between  the 
two,  however,  is  relatively  so  small  and  the  preponderance  of 
evidence  in  favor  of  the  metallic  system  over  the  grounded  sys- 
tem is  so  overwhelming,  that  we  see  no  cause  for  authorizing 
any  modification  of  the  original  order. 

The  petition  for  a  modification  of  the  order  of  the  Com- 
mission of  May  19,  1909,  is  therefore  denied. 

8— R.  D. 
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H.  W.  JOHNS-MANVILLE  COMPANY 

vs. 
CHICAGO.  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Decided  Aug.  3,  1909. 


Petition  alleging  unreasonable  charges  exacted  on  certain  shipmenta 
of  flux  stone  from  Knowles  to  Milwaukee,  Wis.,  due  to  error 
by  respondent  in  issuing  tariff  wbicli  was  subsequently  cor- 
rected. 

Held:  Tbat  the  rate  exacted  was  unusual  and  exorbitant  and  refund 
ordered. 

The  petitioner  is  a  corporation  engaged  in  manufacturing  as- 
bestos roofings,  sheet  and  pipe  coverings,  and  other  articles  at 
the  city  of  Milwaukee,  Wis.  It  alleges  that  on  and  between 
Aug.  15  and  Oct.  23,  1906,  it  shipped  from  Knowles,  Wis.,  to 
Milwaukee,  Wis.,  over  the  line  ot  tiic  respondent  railway  com- 
pany, forty-nine  carloads  of  tiux  stone,  for  which  the  respond- 
ent railway  company  charged  and  exacted  of  the  petitioner  the 
sum  of  5  cts.  per  cwt.,  making  the  total  amount  of  freight  on 
said  shipments  $1,604.36;  that  previous  to  Aug.  11,  1906,  there 
had  been  in  etfect  on  respondent's  railway  lor  shipments  of 
tlux  stone  between  said  points  a  rate  of  2.5  cts.  per  cwt.,  which 
rate  had  been  in  existence  for  several  years;  that  on  Aug.  11, 
1906,  the  respondent  railway  company  made  effective  a  rate  of 
5  cts.  per  cwt.  for  shipments  between  said  points,  which  rate 
was  due  to  an  error  on  the  part  of  the  railway  company;  that 
upon  being  informed  of  such  error,  the  said  railway  company 
at  once  corrected  the  same  by  re-publishing  the  2.5  ct.  rate  on 
such  stone  shipped  as  aforesaid;  that,  as  a  result  of  such  er- 
ror, the  petitioner  was  obliged  to  pay  to  the  respondent  the 
sum  of  $802.18  in  excess  of  the  reasonable  charge  for  such 
transportation  services;  wherefore  the  petitioner  prays  that  the 
aforesaid  railway  company  be  required  to  answer  the  charges 
herein  and  that,  after  due  hearing  and  investigation,  an  order 
may  be  made  authorizing  said  railway  company  to  refund  to 
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said  petitioner  the  sum  of  $802.18,  pursuant  to  ch.  271,  Laws 
of  1909. 

The  answer  of  the  respondent  alleges  that  while  the  petition 
does  not  in  itself  set  out  the  specific  shipments  upon  which 
reparation  is  claimed,  the  respondent  believes  that  the  ship- 
ments were  made  as  in  said  complaint  alleged,  and  it  admits 
the  allegations  concerning  the  charges  which  were  collected,  the 
rate  which  was  applied  and  the  rate  which  was  subsequently  put 
in  eflfect,  and  leaves  the  determination  of  the  matter  in  the 
hands  of  the  Commission  upon  the  pleadings  which  have  been 
filed. 

The  claim  herein  was  submitted  upon  the  pleadings,  papers, 
vouchers,  documents  and  records  on  file. 

An  examination  of  the  way  bills  and  freight  receipts  shows 
that  the  allegations  of  the  petition  in  respect  to  the  number  of 
cars,  the  time  of  shipment,  and  the  amount  exacted  therefor 
are  correct. 

It  appears  from  the  tariffs  on  fije,  that  the  respondent's 
tariff  No.  A— 2058,  effective  Aug.  1,  1900,  named  a  2.5  ct. 
rate  on  crushed  stone  from  Knowles,  Wis.,  to  Milwaukee,  Wis. 
This  tariff  was  canceled  on  Aug.  11,  1906,  without  leaving  in 
effect  any  rate  except  the  distance  tariff  rate  published  in  G.  F.  D. 
No.  42890,  effective  Dec.  28,  1903,  which  named  a  rate  on  stone 
for  distances  of  sixty-one  miles  of  5  cts.  per  cwt.  This  rate  was 
applicable  at  the  time  from  Knowles  to  Milwaukee.  This  rate  is 
still  in  effect,  but  the  respondent's  tariff  G.  F.  D,  No.  4242 — ^A,  ef- 
fective Aug.  10,  1908,  named  a  rate  on  crushed  and  broken  stone 
for  distances  of  sixty-one  miles  of  3  cts.,  which  is  applicable  for 
shipments  of  such  stone  from  Knowles  to  Milwaukee  and 
which  rate  is  still  in  force.  Tariff  No.  2755 — ^A,  which  took 
effect  Oct.  27,  1906,  provided  a  rate  of  2.5  cts.  per  cwt.  on 
stone  shipped  from  Knowles  to  Milwaukee,  which  rate  is  still 
in  effect  and  carried  in  tariff  G.  F.  D.  No.  1,000— A. 

It  th;is  appears  that  between  Aug.  11,  1906,  and  Oct.  27, 
1906,  5  cts.  was  the  lawful  rate  for  shipments  of  crushed  stone 
from  Knowles,  Wis.,  to  Milwaukee,  Wis.  This  rate  was  ex- 
acted of  the  petitioner  for  the  above  mentioned  shipments.  Ob- 
viously the  rate  thus  provided  must  have  been  an  error  on  the 
part  of  the  respondent,  as  alleged  in  the  petition.  Nevertheless^ 
as  it  was  the  lawful  rate,  the  respondent  was  obliged  to  charge 
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and  the  petitioner  to  pay  the  same.  Under  the  circumstances  we 
find  and  determine  that  the  rate  of  5  cts.  per  cwt.,  charged  the 
petitioner  for  the  above  mentioned  shipments  of  flux  or  crushed 
stone  from  Knowles,  Wis.,  to  Milwaukee,  Wis.,  was  unusual 
and  exorbitant,  and  do  further  find  that  the  correct  charge  to 
have  been  exacted  for  said  shipments  was  the  rate  of  2.5  cts. 
per  cwt.,  as  provided  in  tariff  G.  F.  D.  No.  2755 — A. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  be  and  the  same  is  hereby 
authorized  to  refund  to  the  petitioner  the  sum  of  $802.18,  pur- 
suant to  the  provisions  of  ch.  271,  Laws  of  1909. 
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MOB  A  MILLERMAN 

(Ole  Moe  and  John  Millerman,  Co-partners) 

vs. 
MINNEAPOLIS.    ST.   PAUL  AND    SAULT    STE.    MARIE   RAILWAY 
COMPANY. 


Submitted  July  Ih  1909.    Decided  Aug.  7,  1909. 


Petition  praying  that  the  respondent  be  ordered  to  construct  and 
maintain  at  Dwight.  WIb.,  a  suitable  side  track  to  receive  and 
discharge  both  carload  and  less-than-carload  freight. 

Held:  That  conditions  at  and  about  Dwight  are  substantially  what 
they  were  in  1906  at  the  time  an  order  was  made  relating  to 
said  station,  ii^hich  order  did  not  include  the  relief  sought  for 
in  these  proceedings.  The  petition  is  dismissed,  but  it  is  rec- 
ommended that  the  respondent  place  the  name  of  said  station 
on  its  passenger  schedule. 

This  petition  alleges  that  petitioners  are  engaged  in  the 
operation  of  a  sawmill  and  the  purchase,  sale  and  manufacture 
of  lumber,  ties  and  timber,  with  their  place  of  business  at 
Dwight,  a  station  on  the  line  of  the  respondent  company,  sit- 
uated four  miles  east  of  Nye  and  four  miles  west  of  Deronda, 
also  stations  on  the  respondent's  lines.  It  is  alleged  that  up 
to  the  year  1901  a  spur  or  side  track  was  maintained  at  Dwight 
and  that  both  passenger  and  freight  business  was  transacted 
there,  but  that  all  service  was  wholly  discontinued  during  the 
year  1901. 

It  is  further  alleged  that,  as  a  result  of  a  proceeding  brought 
before  this  Commission,  an  order  was  made  on  Sep.  15,  1906, 
1  W.  R.  C.  R.  191,  requiring  the  respondent  company  to  con- 
struct at  Dwight  a  platform  suitable  for  loading  and  unloading- 
cream  and  other  articles  shipped  by  express  and  for  receiving 
and  discharging  passengers,  and  further  ordering  certain  local 
passenger  trains  to  stop  daily  except  Sunday.  It  is  alleged 
that  at  the  time  of  the  aforesaid  hearing  there  was  nothing  at 
Dwight  in  the  way  of  business  except  a  creamery  and  store, 
but  that  since  that  time  a  sawmill,  manufacturing  a  great  quan- 
tity of  lumber,  timber  and  railroad  ties,  has  been  established 
and  that  the  Farmers'  Equity  Company  has  been  organized  ier         t 
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the  purpose  of  handling,  receiving  and  shipping  grain,  flour, 
feed,  hay  and  other  farm  produce,  and  that  said  company  will 
erect  a  suitable  establishment  at  Dwight  as  soon  as  shipping 
facilities  are  assured ;  that  other  parties  desire  to  engage  in  other 
lines  of  business  at  EKvight,  but  that  development  at  the  sta- 
tion will  be  retarded  or  prevented  as  long  as  adequate  railway 
facilities  are  wanting;  that  to  the  north  and  south  of  Dwight 
there  is  a  large  and  well  settled  territory,,  rich  and  fertile, 
whose  only  shipping  point  is  ]>\Mght;  that  in  order  to  reach" 
either  Deronda  or  Nye  long  and  circuitous  routes,  involving 
steep  ridges  and  sand  hills,  must  be  traversed.  The  prayer  is 
for  an  order  compelling  the  respondent  railway  company  to 
construct  and  maintain  at  Dwight  a  suitable  side  track  and 
to  receive  and  discharge  both  carload  and  less-than-carload 
freight,  in  addition  to  the  passenger  service  which  is  now  af- 
forded. 

The  answer  of  the  respondent  railway  company  denies  that 
there  is  a  sawmill  at  or  in  the  immediate  vicinity  of  Dwight 
and  alleges  that  the  petitioners  are  the  owners  of  a  portable 
sawmill,  by  which  they  have  manufactured  only  a  limited  quan- 
tity of  lumber  products  during  the  last  season,  the  amounts 
of  which  are  specified.  The  answer  further  alleges  that  a 
large  part  of  such  lumber  products  could  have  been  delivered 
at  regular  stations  of  the  company  and  that  the  product  of  the 
portable  mill  was  hauled  to  Dwight  for  the  express  purpose  of 
furnishing  a  basis  for  the  petition  in  this  proceeding.  The 
answer  also  represents  that  the  timber  in  the  region  tributary 
to  Dwight  has  been  mostly  removed  during  past  years,  and 
that  at  the  time  of  the  taking  up  of  the  spur  track,  which  was 
formerly  maintained  at  Dwight,  shipments  of  lumber  had 
ceased,  for  the  reason  that  the  raw  material  had  been  practically 
exhausted.  Respondent  also  expresses  its  willingness  to  pur- 
chase all  tics  referred  to  at  a  fair  market  price,  and  it  asserts 
that  the  oak  lumber,  which  it  may  be  possible  to  manufacture  in 
the  region  about  Dwight,  can  be  sold  at  the  going  market  price 
without  shipment.  It  is  alleged  that  the  same  is  true  regarding 
firewood.  It  is  further  denied  that  petitioners  reside  at  or  near 
Dwight  and  that  they  have  their  place  of  business  at  that  sta- 
tion. It  is  asserted  that  other  conditions  set  forth  in  the  peti- 
tion are  in  no  sense  diflferent  from  those  set  forth  in  the  peti- 
tion of  F.  L.  Corey  against  the  respondent,  which  resulted^  in 
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the  order  of  Sep.  15,  1906,  mentioned  above,  and  that  the  same 
reasons  exist  today  for  denying  the  present  petition  that  ex- 
isted in  the  Corey  case. 

Depositions  in  this  matter  were  taken  before  J.  M.  Winter- 
botham,  secretary  of  the  Commission,  at  Amery,  Wis.,  on  June 
1,  1909,  and  the  hearing  was  held  before  the  Railroad  Commis- 
sion at  Madison  on  July  14,  1909.  Kennedy  &  Yates  appeared 
for  the  petitioners,  and  Alfred  H.  Bright  for  the  respondent. 

A  proper  understanding  of  the  issues  presented  by  this  pe- 
tition requires  at  least  a  brief  recital  of  the  events  connected 
with  the  Corey  petition  of  1906.  After  this  interval  of  time 
there  can  be  no  impropriety  in  saying,  that  when  the  decision 
was  made  by  this  Commission  in  the  Corey  case,  it  regarded 
the  question  of  granting  or  denying  that  petition  an  extremely 
close  one,  and  that  its  decision  was  made  with  the  feeling  that 
whatever  preponderance  of  evidence  there  might  be  in  favor  of 
granting  a  part  of  said  petition  was  only  slight  at  best.  Then 
an  appeal  was  taken  to  the  circuit  court  and  later  to  the  supreme 
court.     All  the  issues  in  that  case  were  re-examined. 

This  re-examination  was  possibly  more  thorough  and  search- 
ing than  the  original  investigation.  The  record  in  that  case 
received  thorough  and  judicious  consideration  at  the  hands  of 
both  the  circuit  and  the  supreme  courts.  Following  its  pro- 
longed deliberations  upon  the  facts  contained  in  the  record  in 
the  Corey  case,  the  supreme  court  said: 

"With  reference  to  the  order  appealed  from,  were  this  court 
sitting  as  a  railroad  commission  it  would  not  have  made  the  or- 
der in  question,  because,  while  the  order  is  of  no  doubt  a  great 
convenience  to  the  dwellers  about  Dwight,  their  interest  seems 
to  us  to  be  overbalanced  bv  the  larger  interest  of  the  general 
public."     136  Wis.  146,  169." 

We  have  earnestly  considered  the  testimony  in  the  present 
proceeding  and,  after  the  most  careful  consideration  which  we 
can  give  it,  we  have  come  to  the  conclusion  that  this  testimony 
shows  no  material  change  in  the  conditions  at  and  about  Dwight 
since  1906.  This  being  true,  it  follows  that  the  respect  and 
consideration  which  is  due  to  the  conclusions  of  the  supreme 
court  should  alone  cause  us  to  dismiss  the  petition.  No  other 
conclusion  can  be  reached  in  view  of  the  established  fact  that 
conditions  in  and  about  Dwight  today  are  substantially  what 
they  were  at  the  time  the  facts  were  gathered  on  the  basis  of 
which  the  supreme  court  made  a  decision  from  whicJu-JJi^^gyQaJe 
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tation  has  just  been  given.  It  should  also  be  pointed  out  that 
in  the  Corey  case  the  Commission  granted  only  a  small  part  of 
what  was  asked  for,  realizing  at  the  time  that  the  question  was 
very  close,  and  even  this  small  part  which  was  granted  was  de- 
clared to  be,  by  the  supreme  court,  more  than  it  would  have 
granted  had  it  been  sitting  as  a  railroad  commission.  How  much 
more  clearly  then  is  it  our  duty  to  deny  a  petition  which,  under 
substantially  the  same  circumstances  and  conditions,  demands 
much  more  than  was  granted  in  1906  and  which  was  declared 
to  be  too  much  by  the  supreme  court.  Furthermore,  on  the 
basis  of  the  Commission's  decision  of  190.6,  and  entirely  with- 
out reference  to  the  decision  of  the  supreme  court,  under  the 
substantially  similar  conditions  which  prevail  today,  the  present 
petition  would  also  have  to  be  denied. 

Regarding  the  mill  and  warehouse  proposed  to  be  constructed 
by  the  Farmers*  Equity  Company,  or  any  other  industry  which 
may  contemplate  establishing  itself  at  D wight,  attention  should 
be  directed  to  ch.  352,  Laws  of  1907,  as  amended  in  1909,  under 
which  application  can  be  made  to  this  Commission  for  the  con- 
struction of  a  side  track.  It  appears  to  us  that  the  interests  of 
the  Farmers'  Equity  Company  and  of  whatever  other  companies 
may  be  interested  at  Dwight,  are  fully  protected  by  this  statute, 
and  if  they  will  bring  a  petition  before  this  Commission  in  ac- 
cordance with  the  terms  of  the  law,  the  matter  wiM  be  promptly 
taken  under  consideration  and  decided  upon  its  merits. 

A  matter  of  minor  importance,  which  was  forcibly  brought 
to  the  attention  of  the  Commission  by  counsel  for  petitioners, 
is  the  omission  of  Dwight  from  the  list  of  stations  published  by 
the  company  in  its  passenger  time  schedule.  This  impresses 
us  as  a  just  grievance  and  one  which  the  company  should 
promptly  remedy.  Under  the  previous  order  of  this  Commis- 
sion passenjE^er  trains  stop  at  Dwight.  Tickets  are  sold  to  that 
point  and  the  name  of  it  rightfully  belongs  in  its  proper  place 
in  the  list  of  stopping  points  in  the  passenger  train  schedule. 
We  recommend  that  the  company  remove  this  cause  of  com- 
plaint at  the  earliest  practicable  moment. 

In  accordance  with  the  conclusion  and  determination  sug- 
gested above 

It  is  Ordered,  That  this  petition  be  and  it  hereby  is  dis- 
missed, 
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OTTO  B.  SCHMIDT 

vs. 
GREAT  NORTHERN  RAILWAY  COMPANY. 


Submitted  June  J.  190!).    Decided  Sep.  3,  1909. 


Petition  for  the  stoppage  of  a  train  of  the  respondent  railway  company 
at  Foxboro,  an  unincorporated  village  in  Douglas  county, 
Wis.,  having  not  over  60  inhabitants,  being  surrounded 
by  a  thinly  settled  territory,  and  being  served  by  two  trains 
each  way  daily,  which  trains  arrive  and  depart  at  incon- 
venient hours. 

Held:  (1)  That  under  the  rule  laid  down  in  Farmer  v.  D.  8.  8.  d  A. 
R.  Co.  1  W.  R  C.  R.  316,  the  state  has  a  right  to  require 
the  carrier  to  furnish  adequate  service  to  communities  served 
by  it,  and  if  a  sufficient  number  of  local  trains  are  n6t  oper- 
ated to  furnish  such  service,  through  trains  may  be  com- 
pelled to  stop  for  the  purpose  of  accommodating  local  travel. 

(2)  That    where    the    carrier    has    furnished    reasonably    adequate 

facilities,  the  state,  and  through  it  the  Railroad  Commission, 
is  without  power  to  compel  the  stoppage  of  limited  interstate 
mall  trains. 

(3)  That  though  the  facilities  now  furnished  Foxboro  compel  the 

traveling  public  to  arrive  or  depart  on  trains  in  the  early 
moining  or  late  at  night,  the  facilities  are  adequate  under  the 
lulings  of  the  U.  S.  supreme  court. 

The  petition  in  this  prcxreeding  sets  forth  that  the  Great 
Northern  Railway  Ccmpany  is  a  common  carrier  engaged  in  the 
transportation  of  persons  and  property  by  railway  between 
points  in  the  state  of  Wisconsin,  and  as  such  common  carr'er  it 
is  f.iibject  to  the  laws  of  the  state.  That  it  operates  three  trains 
each  way  each  day  which  run  through  the  village  of  Foxboro; 
that  prior  to  Feb.  1,  1909,  two  of  there  tra'ns  passing  through 
Foxboro  'n  the  day  time  and  three  passing  through  at  night 
stopped  at  that  station;  that  since  Feb.  1,  1909,  the  train  going 
toward  Superior  and  passing  through  Foxboro  at  1 :10  p.  m. 
has  ceased  to  stop  at  that  station,  making  the  train  service  for 
persons  depending  on  Foxboro  for  railway  fac  lities  inconven- 
ient, and  asking  the  Commission  to  make  such  order  in  the 
premises  as  to  it  seems  just  and  reasonable. 

The  answer  of  the  respondent  avers  that  it  is  a  railway  com- 
pany operating  a  line  of  railway  running  from  St.   PauUand    j 
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Minneapolis  in  the  state  of  Minnesota,  to  Diiluth  in  the  same 
state,  and  passing  through  a  portion  of  Douglas  county,  Wis., 
including  Foxboro  and  the  city  of  Superior.  That  the  people 
of  Foxboro  have  now  ample  and  adequate  passenger  facilities, 
both  in  and  out  of  said  station;  that  in  addition  to  two  passen- 
ger trains  each  way  each  day  a  number  of  local  freight  trains 
carrying  passengers  stop  at  that  station  each  day;  that  the  com- 
pany operates  a  limited  train  each  way  each  day  scheduled  for 
fast  time,  making  no  stops  between  Superior  and  Sandstone, 
Minn.,  a  distance  of  seventy-five  miles,  and  that  it  is  impossible 
for  it  to  stop  these  trains  at  local  stations  between  the  said 
points  and  make  its  schedule  time  and  thus  serve  through  busi- 
ness and  accommodate  through  traffic  and  carry  out  its  con- 
tract with  the  United  States  government  for  the  speedy  and 
expeditious  delivery  and  carriage  of  United  States  mail,  and 
praying  that  the  complaint  be  dismissed. 

Depositions  were  taken  before  J.  M.  Winterbotham,  secretary 
of  this  Commission,  at  Superior  and  at  Foxboro,  on  June  2 
and  3,  Dr,  A,  C.  Taylor  and  /.  IV,  Sheridan,  both  of  Duluth, 
Minn.,  and  property  owners  at  Foxboro,  appearing  at  Superior 
in  support  of  the  ptttion,  and  /.  A.  Murphy  and  W,  M.  Steele 
for  the  respondent;  and  at  Foxboro  the  petitioner  appeared  in 
his  own  behalf  and  IV.  M.  Steele  for  the  respondent. 

From  the  testimony  submitted  it  appears  that  Foxboro  is  a 
station  on  the  respondent's  line  of  railway  in  Douglas  county, 
Wis.,  twenty-one  miles  in  a  southerly  direction  from  Super- 
ior. It  is  situated  in  a  country  which  is  largely  undeveloped, 
formerly  covered  with  pine  forests  which  have  been  cut  off  and 
wh'ch  settlers  are  now  slow'y  developing.  It  is  an  unincor- 
porated village  consisting  of  a  railway  station,  a  general  store, 
a  hotel,  and  within  a  radius  of  a  quarter  of  a  mile  there  are 
residing  eight  or  ten  famil'es  with  a  total  population  of  about 
sixty.  Lying  south  and  east  of  Foxboro,  between  the  lines  of 
the  Great  Northern  and  the  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  railways,  is  a  broad  expanse  of  thinly  settled  country 
through  which  no  railways  run  and  which  has  the  poor  high- 
ways usual  in  undeveloped  and  timbered  countries.  Twelve  to 
fourteen  mi^es  south  of  Foxboro  lies  the  most  important  farm- 
ing community  in  that  section,  known  as  'The  Chaff ey  Settle- 
ment." In  this  settlement  there  is  a  postoffice  known  as 
ChafFcy,  to  which  mail  is  carried  twice  each  week  over  a  star 
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route.  The  highway  between  Chaffey  and  Foxboro  is  a  good 
cne.  In  the  territory  adjacent  to  the  Chaffey  Settlement  there 
are  oiher  settlers,  some  of  them  residing  twenty-four  miles 
from  Foxboro,  who  rely  on  that  station  for  railway  facilities. 
The  population  in  the  entire  territory  appears  to  be  about  five 
hundred  and  the  average  distance  these  people  reside  from  Fox- 
boro was  stated  to  be  between  ten  and  twelve  miles. 

It  was  further  shown  that  the  persons  living  at  a  distance 
from  Foxboro  who  depend  upon  that  station  for  railway  fa- 
cilities find  that  the  present  schedule  is  inconvenient  for  them. 
The  only  trains  which  they  can  take  to  go  to  Superior  leave 
in  the  early  morning  or  late  at  night,  and  in  returning  they  must 
either  leave  Superior  at  an  early  or  a  late  hour. 

It  was  also  shown  that  the  station  is  closed  at  the  time  of 
the  arrival  and  departure  of  all  trains  except  the  one  arriving 
from  Superior  at  7 :00  o'clock  in  the  morning,  and  that  persons 
waiting  for  trains  must  either  stand  exposed  to  the  weather  or 
go  to  the  bar  room  of  the  hotel,  and  that  frequently  the  bar 
room  was  not  open. 

Practically  no  agricultural  produce  is  shipped  out  of  the 
country,  there  being  a  local  market  for  the  entire  surplus.  The 
shipments  in  are  in  excess  of  the  shipments  out.  Some  lumber 
is  sh'pped  from  Foxboro,  but  that  is  a  diminishing  quantity  and 
so  small  as  to  be  regarded  as  negligible.  It  further  appears 
tl:at  a  considerable  portion  of  the  passenger  business  originating 
at  Foxboro  is  destined  to  Duluth,  Minn. 

The  passenger  earnings  of  the  station  for  ten  years,  1899  to 
1908,  inclusive,  as  submitted  by  the  company  in  a  sworn  state- 
ment, are  as  follows : 


1899    $3,125.44 

1900   4,789.60 

1901    5.168.69 

1902   2,260.76 

1903    2,693.06 


1904   $1,909.98 

1905   1,213.80 

1906    946.86 

1907   1,851.54 

1908    1,904.90 


The  sales  of  tickets  at  Foxboro  to  points  in  Wisconsin  for  the 
year  1908-09  were  in  number  as  follows: 


May   166 

June 188 

July 171 

August    213 

September    175 

October    151 

November    306 


December 
January    . 
February 
March    . . . 
April   .... 


297 
165 
103 
98 
122 


Total   2,155 
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It  further  appeared  by  the  testimony  of  the  general  managei 
of  the  respondent  company,  that  the  allegations  in  its  answer 
to  the  effect  that  a  number  of  Iccal  freight  trains  each  way  each 
day  stop  at  Foxboro  and  that  each  of  these  freight  trains  carries 
passengers,  were  in  error ;  that  no  freight  trains  passing  through 
that  station  do  carry  passengers  and  that  the  only  passenger 
train  service  enjoyed  by  the  public  depending  on  that  station  is 
as  follows: 

North  Bound. 


Train  No. 

Leaves  Foxboro. 

5:21  a.  m. 
9:14  p.  m. 

Arrive  Superior. 

0:15  a.   m. 
10:00  p.  m. 

18 

Daily. 

Daily  ex.  Sun. 

32 

South  Bound. 
Train  No.  Leaves  Superior.    Arrive  Foxboro. 


31. 
17. 


6:15  a.  m. 
ll:2rp.  m. 


7:00  a.  m. 
12:34  a.  m. 


Daily  ex.  Sun. 
Daily. 


It  will  thus  be  seen  that  the  object  of  the  complaint  herein  is 
to  compel  the  steppage  of  respondent's  train  No.  20  at  Fox- 
boro. The  testimony  shows  that  its  line  of  road  between  St. 
Paul  and  Duluth  is  one  hundred  and  sixty  miles  in  length,  that 
it  begins  and  ends  in  the  st^ate  of  Minnesota  and  crosses  one 
corner  of  the  state  of  Wisconsin,  only  twenty-one  miles  of 
which  is  under  the  jurisdiction  of  rhis  Commission;  that  tlie 
train  in  question  carries  mail  and  connects  with  trains  from  the 
south  and  east  and  leaves  St.  Paul  at  9 :00  a.  m.,  arriving  in  Du- 
luth at  1 :55  p.  m. ;  that  the  schedule  time  made  by  this  train  is 
four  hours  and  fifty-five  minutes,  or  an  average  of  33.3  miles 
per  hour,  including  stops ;  that  it  passes  through  other  stations 
in  the  slate  of  Minnesota  which  are  equally  or  more  important 
than  Foxboro,  where  it  makes  no  stops;  that  the  train  has  im- 
portant connections  to  make  at  Duluth,  that  it  carries  through 
traffic  for  the  Duluth  and  Mesaba  train  leaving  Duluth  at  3:50 
o'clock  in  the  afternoon;  that  it  remains  at  Duluth  one  houi 
and  thirty  minutes  and  then  returns  to  St.  Paul ;  that  during  its 
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Stay  in  Duluth  the  train  must  be  cleaned  and  prepared  for  its 
return  trip,  and  that  great  celerity  is  required  to  accomplish 
this;  that  the  train  has  important  eastern  and  western  connec- 
tions to  make  in  St.  Paul,  and  that  the  condition  of  the  roadbed 
and  track  will  not  permit  a  higher  rate  of  speed  than  that  at 
which  it  is  now  being  operated. 

The  issue  therefore  clearly  is :  Has  this  Commission  power  to 
stop  at  Foxboro  an  interstate  passenger  train  carrying  mails? 
This  question  has  been  exhaustively  discussed  in  the  decision  of 
the  Commission  entitled  Farmer  v.  Du'uth,  S.  S,  &  A,  R.  Co. 
1  W.  R.  C.  R.  316,  321,  and  the  authorities  are  there  assemble.! 
and  the  conclusion  is  arrived  at  that 

" under  certa'n  circumstances    a    railroad    commission 

duly  empowered  by  statute,  may  compel  a  railway  company  to 
step  interstate  trains  carrying  United  States  im\\  The  right 
to  exercise  the  power  would  seem  to  depend  upon  a  question 
of  fact  in  every  instance,  and  the  essential  fact  to  be  determined 
»s  whether  or  not  the  locality  in  question  is  adequately  served 
by  other  trains." 

Therefore  the  power  to  stop  interstate  trains  being  estab- 
lished, the  sole  question  is  whether  or  not  Foxboro  is  ade- 
quately served.  The  question,  involvitig  interstate  commerce 
as  it  does,  is  controlled  by  the  decisions  of  the  supreme  court 
of  the  United  States  which  are  discussed  in  the  Farmer  Case 
above  referred  to.  (^ne  of  the  latest  and  most  important  cases  is 
that  entitled  Mississippi  R,  R.  Comm.  v.  Ill  C.  R,  R.  Co.  203  U. 
S.  335,  which  grew  out  of  an  order  of  the  Mississippi  railroad 
commission  to  compel  the  above  named  railroad  company  to  stop 
through  limited  trains  at  Magnolia  in  that  state.  The  service 
already  given  to  Magnolia  by  the  company  when  the  order  was 
made,  and  which  the  complainants  objected  to,  was  as  shown  in 
the  schedule  given  below,  which  also  gives  the  time  of  the  ar- 
rival of  the  trains  at  New  Orleans,  in  Louisiana,  their  destina- 
tion : 


Train  No. 

Leave  Magnolia. 

1     Arrive  New  Orleanp. 

5 

5:15  a.  m. 
6:00  a.  m. 
0:5(5  p.  m. 

7'50  a    m 

31 

O'.SS  ft.   m 

23 

10:20  p.  m. 
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This  the  railroad  commission  of  Mississippi  found  to  be  in- 
adequate and  therefore  ordered  certain  limited  mail  trains  to 
stpp  at  Magnolia,  whereupon  the  raihoad  company  appealed  to 
the  federal  courts. 

It  appears  that  Magnolia  is  an  important  town,  having  then  a 
population  of  about  1200  people,  shipping  between  11,000  ami 
14,000  bales  of  cotton  and  from  5,000  to  6,000  tons  of  cotton 
seed  per  annum,  and  that  from  and  to  it  there  was  a  large  pas- 
senger traffic;  that  the  early  hours  for  the  departure  of  the 
trains  were  objectionable  to  the  public  affected. 

The  matter  came  before  the  United  States  supreme  court  on 
appeal  and  on  the  question  of  adequacy  of  the  service  the  court 
said : 

"We  think  that  the  railroad  company  has  fully  performed  its 
duty  towards  the  town  in  the  way  of  furnishing  proper  and  ade- 
quate and  reasonable  accommodation,  without  stopping  these  in- 
terstate trains  as  ordered,  and,  therefore,  the  order  of  the  com- 
mission was  improper  and  illegal,  and  not  merely  an  incidental 
interference  with  the  interstate  commerce  of  the  company."  See 
also  Dyer  v.  C.  A/..  &  St.  P.  R.  Co,  2  W.  R.  C.  R.  621,  625. 

i 

However  much  this  Commission  would  like  to  assist  the  citi- 
zens of  the  territory  tributary  to  Foxboro  to  have  more  conven- 
ient service  in  and  out  of  that  station,  it  is  powerless-  to  grant 
the  relief  asked  for.  We  however  recommend  that  the  railway 
company  keep  its  station  at  Foxboro  open  during  inclement 
weather  and  that  it  be  heated,  so  that  persons  leaving  or  arriv- 
ing on  its  trains  may  have  sufficient  shelter. 

For  the  reasons  stated  the  complaint  herein  is  dismissed  and 
the  prayer  of  the  petition  is  denied. 
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IN  RE  PETITION  OF  THE  EASTERN  WISCONSIN  RAILWAY  AND 
LIGHT  COMPANY  FOR  AN  ORDER  DETERMINING  THE 
GRADE  OF  CROSSING  OF  ITS  TRACKS  OVER  THE  TRACKS 
OF  THE  CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY 
COMPANY  IN  THE  CITY  OF  FOND  DU  LAC.  AND  APPOR- 
TIONING THE  EXPENSE  OF  CONSTRUCTING,  OPERATING 
AND  MAINTAINING  SUCH  CROSSING. 


Decided  Sep.  8,  1909. 


Petition  asking  for  the  estatliBhing  of  the  grade  of  a  new  crossing 
of  an  electric  road  over  a  steam  road  and  the  apportioning 
of  the  cost  of  constructing  and  maintaining  same. 

Held:  That  such  crossing  shall  be  constructed  at  grade;  that  the  cost 
of  construction  be  paid  by  the  petitioner  and  the  cost  of 
maintenance  bo  borne  equally  by  the  two  roads. 

The  petition  of  the  Eastern  Wisconsin  Railway  &  Light  Com- 
pany alleges : 

"That  at  all  the  times  hereinafter  mentioned  your  petitioner 
was  and  now  is  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Wisconsin,  and  au- 
thorized to  construct,  maintain  and  operate  street  and  electric 
railways  in  the  c'ty  of  Fond  du  Lac,  Wis.,  and  that  your  peti- 
tioner has  been  duly  authorized  by  franchises  granted  by  and 
through  the  city  of  Fond  du  Lac,  Wis.,  to  your  petitioner  and 
its  predecessors,  to  construct,  maintain  and  operate  street  and 
electric  railways  in  the  city  of  Fond  du  Lac,  Wis.,  and  particu- 
larly to  construct,  maintain  and  operate  such  street  and  elec- 
tric railways  as  surface  roads  by  means  of  a  double  track  on 
and  along  Main  street,  in  said  city  of  Fond  du  Lac,  between 
McWilliams  street  and  South  Sibley  street,  and  across  the  right- 
of-way  and  track  of  the  Ch'cago,  Milwaukee  &  St.  Paul  Railway 
Company  en  Main  street,  between  McWilliams  street  and  South 
Sibley  street,  in  said  city  of  Fond  du  Lac. 

"That  the  aforesaid  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  at  all  of  the  times  hereinafter  ment'oned  was  and  now 
is  a  corporation  duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Wisconsin,  and  authorized  to 
construct,  maintain  and  operate  a  steam  railroad  under  and  sub- 
ject to  the  provisions  of  ch.  87  of  the  Wisconsin  Statutes  for 
1898,  and  the  acts  amendatory  thereto,  and  that  said  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  at  all  the  times  here- 
Digitized  by  VjOOQIC 


128  RAILROAD  COMMISSION  OP  WISCONSIN. 

inafter  mentioned,  has  operated  and  does  now  operate  its  said 
steam  railroad  in  and  thrcujrh  the  sa'd  city  of  Fend  du  Lac, 
Wis.,  maiiitaining  and  operating  a  track  therefor,  among  other 
places  in  the  city  of  Fond  du  Lac,  alcng  the  Tne  shown  and 
designated  as  the  line  of  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  in  the  plat  annexed  to  the  petition. 

"That  under  and  pursuant  to  its  franchises,  as  aforesaid,  and 
w'th  the  consent  and  by  due  authority  of  the  city  of  Fond  du 
Lac.  Wis.,  your  petitioner  has  been  authorized  to  remove  its 
tracks  from  certain  streets  in  the  city  of  Fond  du  Lac,  Wis., 
including  the  removal  of  its  tracks  on  Arndt  street,  between 
Main  street  and  Doty  street,  and  on  Doty  street,  from  Arndt 
street  to  Boyd  street,  and  on  Boyd  street,  from  Doty  street  to 
the  private  way  of  the  company,  and  on  the  private  way  of  the 
company  from  Boyd  ftreet  to  the  ^oop  in  Lakeside  Park,  and 
to  construct  its  electric  and  street  railway  as  a  surface  road  on 
Main  street,  to  Lakeside  Park,  and  on  Scott  street,  from  Main 
street  to  the  present  tracks  at  the  corner  of  Scott  street  and 
Doty  street,  including  the  construction  of  a  double  track  on 
Main  street,  among  other  points  on  the  portion  of  Main  street 
between  McWiMiams  and  South  Sibley  streets,  aforesaid,  and 
that  your  petitioner  is  about  to  make  such  changes  and  construct 
the  sa'd  tracks  a<5  aforesaid:  that  the  aforesaid  changes  wiM 
greatly  improve  the  operation  of  your  petitioner's  street  and 
electric  railway,  and  will  improve  the  transportation  facilities 
and  add  to  the  safetv  and  comfort  of  tran«^portation  by  voiir 
netitioner's  street  and  electric  railway  in  the  city  of  Fond  du 
T.ac:  that  by  the  aforesaid  chanees  of  track,  vour  petitioner  will 
be  able  to  discontinr^*  snd  remove  the  cros<-ine  novv  had  bv 
vour  petitioner  over  the  tracks  of  the  s^id  Chic^j^*^.  ATilw^nkc* 
&  St.  Paul  Railwav  Company  on  Arndt  street,  which  is  shown 
?t  the  noint  marked  "E**  in  the  said  plat  hereto  annexed  marked 
"Exhibit  1."and  that  in  order  to  con'-truct  said  tracks  which 
your  petitioner  has  been  duly  puthonzed  to  construct  over  Main 
street  m  the  city  of  Fond  du  T^c.  it  will  be  necessary  for  vonr 
netitioner  to  cross  the  track  of  said  Chicae^o,  Milwaukee  &  St. 
Paul  Railway  Comnanv  with  its  electric  and  street  railwav  sur- 
face road  on  said  ACain  street,  betwf»pn  McWilliams  and  South 
Sibley  streets  at  the  point  marked  "F"  in  the  said  plat  hereto 
annexed,  marked  "Exhibit  1":  that  in  and  bv  the  terms  of  vour 
Petitioner's  franchises  and  the  ordinances  of  the  c^tv  of  Fond 
du  Lac.  your  petitioner  is  renuired  to  con'^^^truct  and  operate 
it«:  said  sfreft  and  electric  raiV'?v  Pt  the  <;iirface  and  g-rade  of 
said  Main  street,  -n  said  city  of  Fond  d^^  Lac.  and  that  tV»e 
cro^^sine  of  said  Main  street  b^  said  track  of  «aid  Chicago.  Mil- 
waukee &  St.  Paul  Pailwav  Comnanv  is  at  t^e  grade  of  said 
Main  street:  that  it  is  necessary  for  the  operation  of  vour  peti- 
tioner's electric  and  street  railwav.  and  that  the  franchises  an^^ 
ordinances  under  which  your  petitioner  operates  sai^^^J^pnd 
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electric  railway  require  that  the  crossing  of  said  track  of  said 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  by  your 
petitioner  on  Main  street  between  McWilliams  street  and  South 
Sibley  streets,  at  the  point  marked  "F"  in  said  plat  hereto  an- 
nexed, marked  "Exhibit  1*'.  be  at  grade,  being  also  the  grade 
and  surface  of  the  aforesaid  Main  street. 

Wherefore  your  petitioner  prays  that  said  Railroad  Com- 
mission of  Wisconsin  determine  the  grade  of  the  said  crossing 
of  the  track  of  said  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  in  the  city  of  Fond  du  Lac,  Wis.,  by  your  petitioner's 
electric  and  street  railway  surface  road,  and  that  such  deter- 
mination shall  determine  and  provide  that  said  crossing  shall 
be  on  said  Main  street  between  McWilliams  and  South  Sibley 
streets,  at  the  point  marked  "F"  in  the  plat  hereto  annexed  and 
marked  "Exhibit  1".  and  be  at  grade,  being  the  grade  of  the 
surface  of  the  said  Main  street,  in  the  city  of  Fond  du  Lac,  and 
that  in  such  determination  said  Railroad  Commission  of  Wiscon- 
sin fix  the  proportion  of  the  expense  of  originally  constructing 
and  operating  and  maintaining  such  crossing  which  should  be 
paid  by  said  Chicago.  Milwaukee  &  St.  Paul  Railway  Com- 
pany and  by  your  petitioner,  respectively,  and  that  your  peti- 
tioner have  such  other  and  further  relief  as  may  be  just." 

Upon  the  filing  of  the  petition  there  was  also  filed  a  stipula- 
tion signed  by  the  parties  to  such  proceeding,  submitting  the 
matters  involved  to  the  Commission  for  determination  from  its 
own  investigation  and  waiving  any  hearing  in  the  matter. 

The  engineer  of  the  Commission  investigated  the  matter  of 
the  crossing  involved  in  this  proceeding  and  also  the  crossing 
by  the  petitioner  of  the  track  of  the  Chicago  &  North  Western 
Ry.  Co.  in  the  city  of  Fond  du  Lac,  which  is  involved  in  a  pro- 
ceeding* now  pending  before  the  Commission,  and  reports  as  fol- 
lows: 

"Under  instructions  from  the  Commission,  I  have  made  a 
personal  examination  of  the  site  of  the  proposed  crossings  of 
the  tracks  of  the  Eastern  Wisconsin  Railway  &  Ligfht  Company 
with  those  of  the  C,  M.  &  St.  P.  Ry  and  C.  &  N.  W.  Ry.  at 
Fond  du  Lac,  and  bee  leave  to  file  the  following  report: 

"On  August  23,  while  at  Milwaukee,  I  had  a  conference  with 
Superintendent  Eldredge  and  Division  Engineer  Lapham.  of  the 
St.  Paul  road,  when  I  learned  that  a  definite  understanding  had 
been  reached  between  the  officials  of  the  St.  Paul  and  Eastern 
Wisconsin  companies  as  to  the  basis  upon  which  the  crossing 
may  be  changed  from  Arndt  to  Main  street.  I  was  shown  the 
contract  and  at  my  reouest  Supt.  Eldredge  agreed  to  forward  a 
copy  to  the  Commission,  which  I  understand  has  since  been 
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done.  This  contract  provides  that  the  traction  company  shall 
meet  all  construction  and  maintenance  costs  and  be  responsible 
for  all  injuries  and  damages  arising  from  the  establishment  of 
this  crossing.  The  consideration  named  in  the  contract  is,  in 
part,  the  abandonment  of  the  present  single  track  crossing  on 
Arndt  street. 

."While  at  Fond  du  Lac  on  Aug.  24,  I  was  informed  by 
the  superintendent  of  the  C.  &  N.  W.  Ry.  that  all  papers  relat- 
ing to  the  crossings  with  that  company  have  been  returned  to  the 
main  office  at  Chicago. 

"My  inspections  on  the  ground  were  made  in  company  with 
Mayor  Clark  of  Fond  du  Lac,  who  fully  explained  the  important 
revisions  and  improvements  in  the  location  of  the  electric  rail- 
way system  in  the  northerly  section  of  the  city.  These  changes 
involve  the  construction  of  the  double  track  line,  from  Rees 
street  to  Scott  street,  in  connection  with  the  paving  of  Main 
street;  and  the  single  track  extension  northward  on  Main  street 
to  Lakeside  Park,  and  the  single  track  extension  as  connection 
westward  on  Scott  street.  This  involves  the  abandonment  of 
old  trackage  of  the  traction  company  from  Main  to  Doty  street 
on  Arndt  street,  and  on  Doty  street  from  Arndt  to  Scott  street ; 
also  northward  from  Scott,  chiefly  on  Doty  street,  to  Lakeside 
Park. 

"Instead  of  the  single  track  crossing  on  Arndt  street  over  the 
C,  M.  &  St.  P.  Ry.,  to  be  abandoned,  there  will  be  required  the 
new  crossing  of  two  electric  road  tracks  with  the  single  track 
of  the  St.  Paul  road.  This  steam  road  track  extends  to  a  sin- 
gle industry  which  requires  very  few  switching  movements, 
much  fewer,  it  appears,  than  are  required  over  the  present  Arndt 
street  crossing. 

"The  crossings  with  the  C.  &  N.  W.  Ry.  are  due  to  the  inter- 
section of  the  Sheboygan  branch  of  that  company  with  the  Lake- 
side Park  line  of  the  traction  company.  The  present  crossing 
on  Doty  street  involves  but  one  track  for  each  company;  the 
proposed  re-located  crossing  on  Main  street  will  involve  two 
tracks  of  the  North  Western  road,  viz.,  the  main  track  of  the 
Sheboygan  line  and  a  parallel  industry  track,  as  indicated  at 
"D"  in  the  blue  print  submitted  with  the  application. 

"These  crossings  are  in  a  very  flat  section  of  the  city. 
,  There  is  nothing  in  the  present  situation  which  could  reason- 
ably demand  or  justify  an  attempt  to  avoid  crossings  at  com- 
mon grade.  The  conditions  are  those  which  generally  prevail 
at  such  grade  crossings  in  Wisconsin  cities.  Both  crossings 
lie  within  the  city  limits  of  Fond  du  Lac. 

"Recommendations,  It  is  recommended  that  authorization 
be  given  for  the  establishment  of  the  proposed  crossings  at  the 
surface  and  grade  of  Main  Street,  &§  established  by  the  city  of 
Fond  du  Lac," 
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It  IS  obvious  from  the  foregoing  report  that  the  crossing  in 
question  must  be  at  grade.  The  cost  of  the  construction  of  the 
crossing  will  be  imposed  upon  the  petitioner  in  accordance  with 
the  rule  adopted  by  the  Commission  In  re  ApplicatuM  of  the 
IVisconsin  &  Northern  Minnesota  Ry.  Co.  for  Approval  of  its 
Plans  and  Specifications  for  the  Construction  of  its  Proposed 
Railroad  in  Douglas  County,  IVisconsin,  2  W.  R.  C.  R.  362.  As 
one-half  the  cost  of  maintaining  the  crossing  will  not,  in  our 
judgment,  impose  upon  the  Chicago,  Milwaukee  &  St.  Paul  Ry. 
Co.  any  greater  burden  than  the  maintenance  of  its  track  at 
the  point  of  crossing  if  the  crossing  had  not  been  constructed, 
we  see  no  reason  for  departing  in  any  respect  from  the  rule 
Jaid  down  in  the  case  cited. 

Now,  Therefore,  it  is  Ordered,  That  all  the  expense  of  con- 
structing the  crossing  of  the  tracks  of  the  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company  on  Main  street,  between  Mc- 
Williams  street  and  South  Sibley  street  in  the  city  of  Fond  du 
Lac,  Wis.,  by  the  double  tracks  of  the  Eastern  Wisccmsin  Rail- 
way &  Light  Company,  of  Wisconsin,  including  the  necessary 
grading,  rails,  frogs,  switches,  and  other  appurtenances  for  or- 
dinary grade  crossing  as  well  as  labor  and  all  material  used  in 
constructing  the  same,  be  supplied  and  furnished  by  the  said  East- 
ern Wisconsin  Railway  &  Light  Company,  and  that  after  the  con- 
struction of  such  crossing  the  said  Eastern  Wisconsin  Railway 
&  Light  Company  and  the  said  Chicago,  Milwaukee  and  St.  Paul 
Railway  Company  shall  each  bear  one-half  of  the  expense  of 
maintaining  the  same. 

It  is  Further  Ordered,  That  said  crossing  be  constructed  at 
the  surface  and  grade  of  Main  street,  as  established  by  the 
said  city  of  Fond  du  Lac,  if  the  said  city  shall  so  desire  it. 
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IN  RE  PETITION  OF  THE  EASTERN  WISCONSIN  RAILWAY  AND 
LIGHT  COMPANY  FOR  AN  ORDER  DETERMINING  THE 
GRADE  OF  CROSSING  OF  ITS  TRACKS  OVER  THE  TRACKS 
OF  THE  CHICAGO  AND  NORTH  WESTERN  RAILWAY  COM- 
PANY IN  THE  CITY  OF  FOND  DU  LAC.  AND  APPORTIONING 
THE  EXPENSE  OF  CONSTRUCTING,  OPERATING  AND  MAIN- 
TAINING SUCH  CROSSING. 


Bubmitted  Aug.  SO,  1900.    Decided  Sep.  8,  1909. 


Petition  asking  for  the  establlBhing  of  the  grade  of  a  new  crossing 
of  an  electric  road  over  a  steam  road  and  the  apportioning 
of  the  cost  of  constructing  and  maintaining  same. 

Held:  That  such  crossing  shall  be  constructed  at  grade;  that  the  cost 
of  construction  be  paid  by  the  petitioner  and  the  cost  of 
maintenance  be  borne  equally  by  the  two  roads. 

The  petition  of  the  Eastern  Wisconsin  Railway  &  Light  Com- 
pany alleges: 

"That  at  all  the  times  hereinafter  mentioned,  your  petitioner 
was  and  now  is  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state  of  Wisconsin,  and 
authorized  to  construct,  maintain  and  operate  street  and  elec- 
tric railways  in  the  city  of  Fond  du  Lac,  Wis.,  and  that  your 
petitioner  has  been  duly  authorized,  by  franchises  granted 
by  and  through  the  city  of  Fond  du  Lac,  Wis.,  to  your  pe- 
titioner and  its  predecessors,  to  construct,  maintain  and  operate 
street  and  electric  railways  in  the  city  of  Fond  du  Lac,  Wis., 
and  particularly  to  construct,  maintain  and  operate  such  street 
and  electric  railways  as  surface  roads  by  means  of  a  double 
track  on  and  along  Main  street  in  said  city  of  Fond  du  Lac, 
Wis.,  between  Hamilton  and  Boyd  streets,  and  across  the 
right-of-way  and  tracks  of  the  Chicago  &  North  Western  Rail- 
way Company  on  Main  street  between  said  Hamilton  and  Boyd 
streets  in  said  city  of  Fond  du  Lac. 

"That  the  aforesaid  Chicago  &  North  Western  Railway  Com- 
pany at  all  of  the  times  hereinafter  mentioned  was  and  now  is 
a  foreign  corporation,  and  authorized  to  construct,  maintain 
and  operate  a  steam  railroad  in  the  state  of  Wisconsin,  and  at 
all  the  times  hereinafter  mentioned  has  operated  and  does  now 
operate  its  said  steam  railroad  in  and  through  the  state  of 
Wisconsin,  and  particularly  through  the  said  city  of  Fond  du 
Lac,  Wis.,  maintaining  and  operating  a  track  therefor  in  said 
city  along  the  line  shown  and  designated  as  the  line  of  the 
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Chicago  &  North  Western  Railway  Company  in  the  plat  which 
is  annexed  to  the  petition. 

"That  under  and  pursuant  to  its  franchises,  as  aforesaid,  and 
with  the  consent  and  by  due  authority  of  the  city  of  Fond  du 
Lac,  Wis.,  your  petitioner  has  been  authorized  to  remove  its 
tracks  from  certain  streets  in  the  city  of  Fond  du  Lac,  Wis., 
including  the  removal  of  its  tracks  on  Amdt  street,  between 
Main  and  Doty  streets,  and  on  Doty  street  from  Arndt  street 
to  Boyd  street,  and  on  Boyd  street  from  E>oty  street  to  the 
private  way  of  the  company,  and  on  its  private  way  from  Boyd 
street  to  the  loop  in  Lakeside  Park,  and  to  construct  its  electric 
and  street  railway  as  a  surface  road  on  Main  street  to  Lake- 
side Park,  including  the  construction  of  a  double  track  on  Main 
street  among  other  points  on  the  portion  of  Main  street  between 
Hamilton  and  Boyd  streets,  aforesaid,  and  that  your  petitioner 
is  about  to  make  such  changes  and  construct  the  said  tracks 
as  aforesaid;  that  the  aforesaid  changes  will  greatly  improve 
the  operation  of  your  petitioner's  street  and  electric  railway,  and 
will  improve  the  transportation  facilities  and  add  to  the  safety 
and  comfort  in  transportation  by  your  petitioner's  street  and 
electric  railway  in  the  city  of  Fond  du  Lac;  that  by  the  afore- 
said changes  your  petitioner  will  be  able  to  discontinue  and  re- 
move the  crossing  now  had  by  your  petitioner  over  the  tracks 
of  the  Chicago  &  North  Western  Railway  Company  in  the  city 
of  Fond  du  Lac,  Wis.,  as  shown  at  the  points  marked  "A", 
*'B"  and  "C  in  the  plat  hereto  annexed,  marked  "Exhibit  1", 
and  that  in  order  to  construct  said  tracks  which  your  petitioner 
has  been  duly  authorized  to  construct  over  Main  street  in  the 
city  of  Fond  du  Lac,  Wis.,  aforesaid,  it  will  be  necessary  for 
your  petitioner  to  cross  the  tracks  of  said  Chicago  &  North 
Western  Railway  Company  with  its  electric  and  street  railway 
surface  road  on  said  Main  street  between  Hamilton  and  Boyd 
streets,  at  the  point  marked  "D**  in  the  said  plat  hereto  an- 
nexed and  marked  "Exhibit  1";  that  in  and  by  the  terms  of 
your  petitioner's  franchises  and  the  ordinances  of  the  city  of 
Fond  du  Lac,  your  petitioner  is  required  to  construct  and  op- 
erate its  said  street  and  electric  railway  at  the  surface  and 
grade  of  said  Main  street  in  said  city  of  Fond  du  Lac;  that 
the  crossing  of  said  Main  street  by  said  track  of  said  Chicago 
&  North  Western  Railway  Company  is  at  grade  of  said  Main 
street ;  that  it  is  necessary  for  the  operation  of  your  petitioner's 
electric  and  street  railway,  and  that  the  franchises  and  ordi- 
nances under  which  your  petitioner  operates  said  street  and 
electric  railway  require  that  the  crossing  of  said  tracks  of  said 
Chicago  &  North  Western  Railway  Company  by  your  petitioner 
on  Main  street  between  Hamilton  and  Boyd  streets  at  the  point 
marked  "D"  in  said  plat  hereto  annexed,  marked  "Exhibit  1", 
be  at  grade,  being  also  the  grade  and  surface  of  the  aforesaid 
Main  street.  ^  i 

Digitized  by  VjOOQIC 


134  HAILROAD  COMMISSION  OF  WISCONSIN. 

"Wherefore  your  petitioner  prays  that  said  Railroad  Coin- 
mission  of  Wisconsin  determine  the  grade  of  the  said  crossing 
of  the  track  of  said  Chicago  &  North  Western  Railway  Com- 
pany in  the  city  of  Fond  du  Lac,  Wis.,  by  your  petitioner's 
electric  and  street  railway  surface  road,  and  that  such  deter- 
mination shall  determine  and  provide  that  said  crossing  shall 
be  on  said  Main  street  between  Hamilton  and  Boyd  streets,  at 
the  point  marked  **D"  in  the  plat  hereto  annexed  and  marked 
"Exhibit  1",  and  be  at  grade,  being  the  grade  of  the  surface 
of  the  said  Main  street,  in  the  city  of  Fond  du  Lac,  and  that  in 
such  determination  said  Railroad  Commission  of  Wisconsin  fix 
the  proportion  of  the  expense  of  originally  constructing  and 
operating  and  maintaining  such  crossing  which  should  be  paid 
by  said  Chicago  &  North  Western  Railway  Company  and  by 
your  petitioner,  respectively,  and  that  your  petitioner  have  such 
other  and  further  relief  as  may  be  just." 

The  Chicago  &  North  Western  Railway  Company  in  answer 
to  the  petition  herein  states  that  it  submits  its  rights  and  duties 
in  said  matter  to  the  Railroad  Commission  of  Wisconsin,  re- 
serving the  right  to  be  heard  on  the  same  at  such  time  as  the 
Commission  shall  advise. 

Pursuant  to  notice  fixing  the  time  and  place  of  hearing  tlie 
above  entitled  matter  for  Monday,  Aug,  30,  1909,  at  10  x)'cIock 
a.  m.,  at  the  office  of  the  Railroad  Commission  in  the  cap- 
itol  in  the  city  of  Madison,  the  following  appearances  were  en- 
tered :  Edwin  S,  Mack,  of  Miller,  Mack  &  Fairchild,  for  the  pe- 
titioner ;  William  G,  Wheeler  for  the  Chicago  &  North  Western 
Ry.  Co. 

It  appears  from  the  statements  and  testimony  offered  upon 
the  hearing  that  the  petitioner  now  crosses  the  lines  of  the  Chi- 
cago &  North  Western  Ry.  Co.  in  the  city  of  Fond  du  Lac  at 
three  diflFerent  points.  It  proposes  to  abandon  these  three  cross- 
ings and  in  lieu  thereof  to  cross  the  tracks  of  said  Chicago  & 
North  Western  Ry.  Co,  on  Main  street  between  Hamilton  street 
and  Boyd  street  in  said  city  of  Fond  du  Lac.  The  report  of 
the  engineer  of  the  Commission,  who  made  a  personal  examina- 
tion of  the  proposed  crossing,  is  set  forth  in  full  In  re  the  Peti- 
tion of  the  Eastern  Wisconsin  Railway  &  Light  Company  for 
an  Order  Determining  the  Grade  of  Crossing  of  its  Tracks  over 
the  Tracks  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com-^ 
pany  in  the  City  of  Fond  du  Lac,  and  Apportioning  the  Expensi 
of  Constructing,  Operating  and  Maintaining  Such  Crossing,  ante, 
decided  herewith,  and,  therefore,  need  not  be  here^  repeated. 
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Upon  the  hearing  some  reference  was  made  to  a  proposed  con- 
tract which  the  Chicago  &  North  Western  Ry.  Co.  submitted  to 
the  petitioner  relative  to  the  manner  of  construction,  maintenance 
and  operation  of  the  proposed  crossing.  It  is  unnecessary  to 
refer  to  the  terms  of  this  proposed  contract,  as  the  duty  of  the 
Commission  in  the  premises  is  specifically  described  by  statute. 
From  an  examination  of  the  report  of  the  engineer  and  our  own 
investigation,  we  are  clearly  of  the  opinion  that,  after  the  cross- 
ing has  once  been  constructed,  one-half  of  the  expense  of  main- 
taining the  same  should  be  imposed  upon  the  said  Chicago  & 
North  Western  Railway  Company.  This  expense  will  be  no 
greater  and  perhaps  will  be  less  than  the  expense  of  maintain- 
ing its  tracks  at  the  point  of  crossing  if  no  crossing  had  been 
constructed. 

Now,  Therefore,  it  is  Ordered,  That  all  the  expense  of  con- 
structing the  crossing  of  the  tracks  of  the  Chicago  &  North 
Western  Ry.  Co.  on  Main  street,  between  Hamilton  and  Boyd 
streets,  in  the  city  of  Fond  du  Lac,  Wis.,  by  the  double  tracks 
of  the  Eastern  Wisconsin  Railway  &  Light  Company,  of  Wis- 
consin, including  the  necessary  grading,  rails,  frogs,  switches, 
and  other  appurtenances  for  ordinary  grade  crossing  as  well  as 
labor  and  all  material  used  in  constructing  the  same,  be  supplied 
and  furnished  by  the  said  Eastern  Wisconsin  Railway  &  Light 
Company,  and  that  after  the  construction  of  such  crossing  the 
said  Eastern  Wisconsin  Railway  &  Light  Company  and  the  said 
Chicago  &  North  Western  Ry.  Co.  shall  each  bear  one-half  of 
the  expense  of  maintaining  the  same. 

It  is  Further  Ordered,  That  said  crossing  be  constructed  at 
the  surface  and  grade  of  Main  street,  as  established  by  the  said 
city  of  Fond  du  Lac,  if  the  said  city  shall  so  desire  it. 
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HENRY  E.  BRADLEY 

VB. 
CHICAGO,   MILWAUKEE   AND   ST.   PAUL  RAILWAY   COMPANY. 


Submitted  April  14,  1909.    Decided  Sep.  8,  1909. 


This  petition  alleges  inadequate  station  facilities  at  Watertown, 
Wis.,  on  account  of  the  improper  location  and  equipment 
of  a  certain  switchstand,  and  because  of  the  alleged  ineffi- 
ciency of  the  station  platform  lighting.  The  prayer  is  for  an 
order  requiring  the  company  to  change  the  location  of  said 
switchstand  and  compelling  it  to  provide  more  efficient  light- 
ing. At  the  hearing  the  Jurisdiction  of  the  Commission  over 
matters  of  this  character  was  drawn  into  question.     It  is 

Held:  That  the  term  "reasonably  adequate  service"  in  the  Railroad 
Commission  Law  is  a  general,  inclusive  term,  embracing 
among  others  such  elements  as  comfort,  speed  and  safety.  At 
least  insofar  as  the  location  and  character  of  a  switchstand 
affect  safety,  the  Commission  has  full  Jurisdiction.  The  engi- 
neer of  the  Commission  made  a  personal  investigation  result- 
ing in  a  report  substantially  approving  of  the  present  loca- 
tion of  the  said  switchstand.  The  character  and  location  of 
said  switchstand  represent  the  only  material  point  at  issue, 
and  in  the  light  of  the  facts  set  forth  in  the  report  of  the 
engineer,  and  the  record  in  the  case,  it  is 

Held:  That  the  present  character  and  location  of  said  switchstand 
does  not  unreasonably  prejudice  the  safety  of  passenger 
travel,  and  that  therefore  the  petition  be  dismissed. 

The  petition  in  the  above  entitled  proceeding  recites  that  pe- 
titioner was  seriously  injured  by  running  into  a  target  switch- 
stand,  located  some  fifty  feet  east  of  the  east  end  of  the  depot 
platform  at  Watertown,  Wis.,  almost  in  the  center  of  a  cinder 
path  used  by  the  public  in  alighting  from  and  boarding  respond- 
ent company's  trains  at  the  above  mentioned  station.  It  is  al- 
leged that  the  said  flag  switch  is  located  in  a  position  preju- 
dicial to  the  safety  of  the  passengers  and  the  public  in  general ; 
that  the  respondent  has  failed  to  instal  any  light  on  the  said 
switch  for  at  least  four  years  past.  The  petitioner  recites  further 
that  the  respondent  company,  in  violation  of  ch.  362,  Laws  of 
1905,  is  omitting  and  neglecting  to  provide  facilities  required  by 
the  law  for  the  convenience  and  safety  of  passengers  and  the 
public  at   the   said   station.     Petitioner  suggests   that   the   said 
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switch  might  just  as  well  be  moved  some  two  hundred  feet  to 
the  eastward;  that  if  it  is  necessary  to  retain  it  in  its  present 
location,  the  erect  flag  switch  should  be  replaced  by  one  which 
lies  flat  on  the  ground,  constructed  in  such  a  manner  that  it  will 
not  be  an  obstruction  to  passengers  using  the  cinder  path. 

Petitioner  also  questions  the  adequacy  of  the  present  depot 
lighting  system,  since  respondent  relies  entirely  upon  the  Water- 
town  Gas  &  Electric  Company  for  its  illumination,  and  is  with- 
out illumination  whenever  that  company's  plant  is  out  of  com- 
mission. 

Petitioner  prays  for  an  order  commanding  respondent  com- 
pany to  move  the  said  flag  switch  off  its  depot  grounds,  or  instal 
in. its  stead  a  switch  which  will  lie  flat  on  the  ground  and  not  be 
an  obstruction  to  pedestrians ;  and  for  an  order  commanding  the 
respondent  company  to  instal  a  more  efficient  lighting  system 
for  its  platforms,  so  that  in  case  of  emergency  passengers  will 
not  have  to  board  and  alight  from  trains  in  darkness. 

The  answer  of  the  respondent  company  denies  that  the  switch- 
stand  complained  of  is  located  in  a  dangerous  position  to  per- 
sons properly  using  the  depot  grounds  at  Watertown ;  it  avers  * 
that  the  injury  sustained  by  petitioner  was  due  to  his  own  care- 
lessness; and  denies  that  the  jurisdiction  of  the  Commission  ex- 
tends to  the  location  of  switchstands  or  targets  at  depot  grounds 
or  an)nvhere  else. 

Two  hearings  were  held  on  the  above  entitled  matter,  the  first 
on  March  9,  1909,  and  the  second  on  April  14,  1909,  both  in  the 
office  of  the  Railroad  Commission  at  Madison.  The  petitioner 
appeared  in  his  own  behalf.  William  Ellis  appeared  for  the 
respondent. 

At  the  first  hearing  the  only  question  which  was  put  in  issue 
was  the  question  of  jurisdiction.  Counsel  for  respondent  con- 
tended that  the  Railroad  Commission  Law  does  not  confer  upon 
the  Commission  power  to  determine  the  location  of  switchstands. 
The  question  of  safety,  he  contended,  was  not  involved  in  the 
question  of  adequacy  of  service  or  facilities  over  which  the  Com- 
mission clearly  did  have  jurisdiction.  If  the  question  involved 
were  one  purely  of  adequacy  or  inadequacy,  counsel  conceded 
that  the  Commission  would  have  jurisdiction.  But  he  denied 
that  the  statute  contemplated  that  the  Ccmimission  should  pass 
upon  the  safety  or  security  of  any  switch  target  or  any  appliance, 
particularly  in  view  of  the  fact  that  the  same  question  is  invp^ved 

Digitized  by  VjOOQIC 


138  RAILROAD  COMMISSION  OP  WISCONSIN. 

in  a  personal  injury  suit  which  probably  will  be  brought  in  the 
circuit  court. 

Petitioner  contended  that  the  Commission  could  assume  juris- 
diction under  sec.  3  of  the  Railroad  Commission  Law,  which 
reads :  "Every  railroad  is  hereby  required  to  furnish  reasonably 
adequate  service  and  facilities,"  etc.,  and  under  sec.  9,  which 
demands  that  every  railroad  shall  provide  and  maintain  ade- 
quate depots  and  depot  buildings. 

At  the  second  hearing  the  petitioner  introduced  testimony  to 
show  that  on  numerous  occasions  trains  coming  from  the  east 
stopped  at  Watertown  in  the  evening  in  such  a  way  that  pas- 
sengers alighting  from  or  boarding  the  rear  coach  or  coaches 
had  to  pass  along  the  cinder  path  in  the  center  of  which  is  situ- 
ated this  switchstand.  The  cinder  walk,  according  to  his  testi- 
mony, is  practically  part  of  respondent's  platform  and  the  pub- 
lic and  passengers  are  presumed  to  use  the  same.  There  is  no 
light  on  the  switchstand.  Ratform  lights  apparently  are  turned 
on  only  some  fifteen  minutes  before  the  trains  come  in  and  are 
turned  off  immediately  after  trains  pull  out. 

Concerning  the  most  of  the  essential  facts  in  this  case,  there 
existed  no  difference  of  opinion  between  petitioner  and  counsel 
for  the  respondent.  One  matter  of  fact  which,  however,  was 
controverted  was  whether,  on  the  night  of  the  accident  to  pe- 
titioner, the  lights  on  the  platform  were  extinguished.  The  real 
issue,  nevertheless,  is  whether  the  switchstand  located  where  it 
is  amounts  to  an  obstriiction  unusually  unsafe  and  dangerous. 
Petitioner  avers  that  it  does ;  counsel  for  respondent  denies  that 
it  does. 

The  brief  of  the  petitioner  presents  two  distinct  propositions 
to  be  answered  by  the  Commission : 

"1.  Has  the  Railroad  Commission  of  Wisconsin  jurisdiction 
over  the  subject  matter  of  the  petition  and  authority  to  g^ant 
the  relief  prayed  for  by  the  petitioner ;  and, 

"2,  Is  the  switchstand,  that  is  stationed  near  the  middle  of 
the  cinder  walk  leading  to  the  north  platform  at  the  east  end 
of  the  depot  grounds  at  the  station  of  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  at  Watertown,  Wis.,  located  in  a 
dangerous  position  and  is  it,  therefore,  an  unreasonable  obstruc- 
tion and  a  menace  to  .the  safety  of  passengers  and  the  public 
who  use  the  said  depot  and  platform  at  Watertown,  Wis.?" 

Petitioner  in  his  brief  argued  affirmatively  that  the  Commis- 
sion has  jurisdiction  over  this  case  by  virtue  of  the  generalDro- 
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visions  of  the  Railroad  Commission  Law,  which  demands  that 
all  railroads  shall  maintain  adequate  service  and  facilities.  He 
argued  that  safety  of  passengers  and  the  public  was  an  impor- 
tant factor  in  determining  adequacy.  He  argued  also  that  the 
second  proposition  above  quoted,  if  answered  affirmatively,  would 
establish  the  jurisdiction  of  this  Commission.  In  other  words,  if, 
in  the  opinion  of  the  Commission,  the  switchstand  in  question  is 
in  a  dangerous  position  and  is  an  unreasonable  obstruction  and 
a  menace  to  the  safety  of  passengers  and  of  the  public,  then  the 
Commission  has  jurisdiction,  according  to  the  doctrine  expressed 
by  Justice  MIarshall  of  the  supreme  court,  when  he  said  that 
the  "initial  and  jurisdictional  question  is  whether,  in  the  given 
case,  the  conduct  of  the  proprietors  is  unreasonable".  (136  Wis. 
170.)  In  short,  an  affirmative  answer  to  the  second  proposition 
propounded  by  petitioner  in  his  brief,  means  an  affirmative  an- 
swer to  the  question  of  jurisdiction. 

On  the  question  of  whether  the  switchstand  is  in  a  dangerous 
position  and  is  a  menace  to  public  safety,  petitioner  recapitulates 
the  most  of  the  facts  set  forth  at  the  hearing.  The  facts  con- 
cerning which  there  is  no  controversy  are:  that  the  stand  is  lo- 
cated some  fifty  feet  east  of  the  brick  walk;  that  it  is  slightly 
more  than  eight  feet  high ;  that  it  stands  practically  in  the  center 
of  a  fourteen  foot  cinder  path ;  that  the  path  is  an  extension  of 
the  brick  platform  and  is  used  by  the  public  in  going  to  and 
from  trains  and  to  and  from  the  depot;  that  trains  frequently 
stop  so  that  one  or  more  coaches  come  to  a  stop  east  of  the 
switch,  making  it  absolutely  necessary  for  passengers  alighting 
from  the  same  to  pass  the  switch  in  going  to  the  depot;  that 
there  is  no  light  on  the  switchstand ;  that  lights  are  turned  off  on 
the  depot  platform  in  the  interim  between  trains ;  that  petitioner 
was  injured  by  striking  the  switchstand;  that  owing  to  interrup- 
tions in  the  service  and  current  of  the  Watertown  Gas  &  Electric 
Company,  the  platform  lights  have  sometimes  been  out  of  com- 
mission during  the  time  when  trains  arrived  and  passengers  have 
been  compelled  to  alight  from  and  board  trains  practically  in 
utter  darkness.  Petitioner  draws  from  these  facts  the  conclusion 
that  the  depot  facilities  at  Watertown  are  not  adequate,  and 
quotes  in  support  of  that  deduction  from  the  case  of  Patten  v, 
Chicago  &  N,  W.  R,  Co.  32  Wis.  524,  533,  in  which  the  court 
ruled  that  it  is  the  duty  of  a  railway  company 
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"*  *  *  to  keep  in  a  safe  condition  all  portions  of  their 
platforms  and  approaches  thereto,  to  which  the  public  do  or 
would  naturally  resort,  as  well  as  all  portions  of  their  station 
grounds  reasonably  near  to  the  platforms,  where  passengers, 
or  those  who  have  purchased  tickets  with  a  view  to  take  pas- 
sage on  their  cars,  would  naturally  or  ordinarily  be  likely  to 

go- 
Petitioner  denies  that  the  fact  that  many  persons  have  passed 
the  switchstand  in  question  for  years  without  suflfering  injury  is 
any  proof  that  the  appliance  in  question  is  not  dangerous  and  is 
no  obstruction  inimical  to  the  public  safety.  In  support  of  his 
contention  he  cites  the  case  of  Mfcrryman  v.  Chicago  G,  IV,  R,  Co. 
113  N.  W.  Rep.  357. 

The  brief  further  sets  forth  that  the  question  of  depot  plat- 
form lighting  is  not  material,  except  insofar  as  it  renders  the 
situation  more  dangerous  still  when  the  system  of  lighting  is 
temporarily  out  of  operation. 

It  is  further  set  forth  that  the  switch,  where  it  is  located  now, 
is  of  no  more  use  than  if  it  were  located  some  two  hundred  feet 
to  the  east.  In  other  words,  that  the  adequacy  of  station  facili- 
ties would  not  in  the  least  be  impaired  by  a  removal  of  the 
switch  and  stand  from  its  present  location  to  the  point  indicated 
above. 

The  brief  of  counsel  for  the  respondent  in  reply  to  petitioner's 
arguments  simply  submits  that  no  testimony  was  introduced  to 
show  that  the  switchstand  in  itself  is  a  menace  to  the  public 
safety,  but,  on  the  contrary,  that  all  the  evidence  shows  that  the 
walk  has  been  used  for  years  without  any  accident  to  persons  prop- 
erly using  the  depot  grounds,  nor  to  trespassers  using  the  same 
without  authority.  Counsel  also  contends  that  the  switch  target 
is  a  reasonable  and  necessary  adjunct  to  the  reasonable  depot  fa- 
cilities which  the  respondent  is  compelled  by  law  to  maintain. 
With  reference  to  the  question  of  lighting  the  platform,  counsel 
admits  that  it  is  the  duty  of  the  company  to  properly  light  the 
grounds,  but  he  contends  that  they  are  now  properly  lighted.  If 
the  Commission  should  find  that  they  are  not,  counsel  does  not 
contend  that  an  order  should  not  be  entered  requiring  more  ade- 
quate lighting  facilities. 

The  Commission  caused  an  examination  to  be  made  of  the 
said  switchstand  by  its  chief  engineer,  who  submitted  a  report  to 
the  effect  that 
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"*  *  *  the  switchstand  referred  to  is  of  a  type  in  general 
use  on  the  C.  M.  &  St.  P.  Ry.  This  stand  is  very  similar  to 
the  type  of  switchstands  in  common  use  on  representative  rail- 
roads throughout  the  country.  The  location  of  this  particular 
stand  with  reference  to  the  switch  which  it  controls  accords  with 
good  railway  practice.  Furthermore,  it  is  not  uncommon  to 
see  switchstands  located  as  this  one  is  not  far  from  the  end  of 
a  passenger  platform.  In  the  event  of  an  extension  of  the  plat- 
form to  a  point  beyond  the  switch  head  block  in  question,  the 
St.  Paul  company  would  doubtless  shift  the  switchstand  to  the 
rear  (northerly)  edge  of  the  passenger  platform  in  accordance 
with  the  practice  followed  by  them  at  Oconomowoc  where  they 
have  adopted  this  expedient". 

On  the  above  statement  of  facts  the  conclusions  of  the  Com- 
mission can  be  very  briefly  stated.  With  reference  to  jurisdic- 
tion we  hold,  as  was  stated  at  the  first  hearing,  that  the  phrase 
in  the  law  "reasonably  adequate  service"  is  a  general  and  inclu- 
sive term  which  embraces  such  things  as  speed,  comfort  and 
safety.  Safety  is  one  of  the  elements  of  reasonably  adequate 
service.  Insofar  as  the  character  and  location  of  the  said  switch- 
stand  affects  the  comfort  and  safety  of  the  traveling  public,  it 
is  unquestionably  subject  to  the  jurisdiction  of  the  Commission 
within  the  limits  of  the  Railroad  Commission  Law. 

The  only  material  question  before  the  Commission  appears  to 
be  the  character  and  location  of  this  particular  switchstand.  The 
question  of  the  lighting  of  the  station  and  station  platform  is 
one  which  is  closely  associated  with  the  character  of  the  serv- 
ice afforded  by  the  local  electric  lighting  company.  The  facts  at 
present  before  the  Commission  are  insufficient  to  warrant  a  con- 
clusion with  reference  to  the  adequacy  of  the  lighting  of  the  sta- 
tion and  station  platform  or  of  the  lighting  service  afforded  by 
the  local  company  throughout  the  city  of  Watertown  in  general. 

We  have  carefully  considered  all  the  facts  and  arguments 
submitted  in  this  case.  Also  the  report  of  our  engineer  espe- 
cially, in  the  light  of  the  testimony.  It  is  our  determination  that 
upon  all  the  facts  before  us  we  are  constrained  to  hold  that  the 
character  and  location  of  the  switchstand  in  question  does  not 
constitute  unreasonably  inadequate  passenger  service.  A  general 
view  of  the  situation  compels  the  conclusion  that  the  service  af- 
forded by  the  respondent  in  the  various  respects  in  which  it  is 
challenged  in  the  petition  is  reasonably  adequate  within  the 
meaning  of  the  law.    In  accordance  with  this  determination 

It  is  Qbdebed,  That  this  petition  be  and  it  hereby  is  dismissed.  ^q|^ 
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IN  RE  APPLICATION  OP  THE  LA  CROSSE  GAS  AND  ELECTRIC 
COMPANY  FOR  AUTHORITY  TO  INCREASE  RATES. 


Decided  Sep.  U,  1909. 


Application  for  a  modification  of  order  denied  on  ground  that  matter 
involved  is  a  regulation  of  applicant  which  was  not  under 
consideration  In  former  proceeding  and  which  Is  already  in 
effect 

The  La  Crosse  Gas  &  Electric  Company  applies  for  an  order 
amending  nunc  pro  tunc  the  order  of  the  Commission  made  in 
the  above  entitled  matter  on  Sep.  19,  1907,  by  adding  thereto 
the  following  provision : 

'That  an  additional  charge  of  10  per  cent  shall  be  added 
when  bills  are  not  paid  on  or  before  the  10th  day  of  the  month 
succeeding  that  during  which  the  charges  were  incurred". 

The  only  matters  determined  by  the  Commission  in  that  pro- 
ceeding were  the  proper  rates  chargeable  for  electric  current 
for  light  and  power.  The  question  of  the  reasonableness  of  the 
company's  regulation  or  rule,  intended  to  secure  the  prompt  pay- 
ment of  all  moneys  due  to  it  for  current  consumed,  was  not  con- 
sidered or  passed  upon.  The  company  duly  filed  its  schedules 
which  became  effective  Oct.  1,  1907,  pursuant  to  the  said  order 
of  Sep.  17,  1907,  and  which  contained  the  following  regulation: 

"Ten  per  cent  is  added  to  face  amount  of  bill  as  rendered  if 
not  paid  within  ten  days  from  the  date  of  biir\ 

The  company  had  the  right  and  it  was  its  duty  to  file  all  its 
rules  and  regulations  with  the  Commission  as  provided  by  law  in 
order  that  the  same  might  be  legally  effective.  So  long  as  such 
rules  are  filed  as  required  by  statute,  they  are  binding  upon  the 
company  and  its  patrons.  The  regulation  in  question  has  been 
lawfully  effective  since  Ctet.  1, 1907.  The  modification  proposed 
does  not  change  the  rule  in  force  as,  if  we  are  correctly  advised, 
all  bills  bear  date  the  first  day  of  the  month  succeeding  the  month 
during  which  the  current  was  consumed.  If  there  is  any  prac- 
tical reason  for  changing  the  phraseology  of  the  rule  to  make  it 
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more  definite,  the  Commission  will  authorize  that  the  same  take 
effect  immediately  upon  the  filing  thereof ;  but  as  the  question  of 
rules  and  regulations  was  not  involved  in  the  proceeding  in  which 
the  order  establishing  a  schedule  of  rates  was  made,  no  amend- 
ment to  such  order  incorporating  any  regulation  of  the  character 
here  involved  is  necessary  or  proper.  The  application  is  there- 
fore denied. 
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H.  J.  HEINZ  COMPANY 

vs. 
CHICAGO,   MILWAUKEE  AND   ST.   PAUL  RAILWAY  COMPANY. 


Submitted  Aug.  6,  1909,    Decided  Bep.  15,  1909. 


This  is  a  petition  for  the  establishment  of  concentration  rates  on 
cucumbers  at  various  points  within  the  state  of  Wisconsin. 
An  examination  of  the  existing  rates  shows  that  the  rates 
in  Michigan  and  Iowa  are  apparently  lower  than  the  rates 
charged  for  the  same  distances  in  Wisconsin.  Furthermore, 
an  examination  of  the  western  classification,  in  the  light  of 
facts  relating  to  value,  risk,  space  occupied,  etc.,  of  cucum- 
bers, green  and  in  brine,  reveals  the  fact  that  cucumbers  in 
brine  are  more  nearly  analagous  to  articles  in  class  C  than  in 
class  5,  in  which  they  now  stand.     It  is' 

Held:  That  cucumbers  in  brine  practically  eliminate  the  risk  repre- 
sented by  green  cucumbers  in  transit,  and  that  at  the  same 
time  cucumbers  in  brine  do  not  represent  any  appreciable 
variation  in  price  or  weight  per  cubic  foot,  as  comparea  with 
cucumbers,  green.    In  view  of  this  situation  it  is 

Held:  That  cucumbers  in  brine,  when  shipped  in  carload  lots,  should 
take  the  regular  class  C  rates.  While  this  is  possibly  a 
formal  and  technical  violation  of  the  rule  of  classification, 
according  to  which  intermediate  and  final  products  take  a 
higher  rate  than  raw  materials,  it  is  a  violation  demanded 
by  the  fact  that  those  qualities  which  require  a  higher  classi- 
fication, such  as  greater  value  and  risk,  are  not  a  characteristic 
of  cucumbers  in  brine,  as  compared  with  green  cucumbers. 

Petitioner  is  a  manufacturer  of  food  stuffs,  incorporated  un- 
der the  laws  of  the  state  of  Pennsylvania,  with  its  home  office  in 
Pittsburg,  Pa.  The  petition  sets  forth  that  petitioner  does  busi- 
ness at  Portage,  Poynette,  Pardeeville,  Pittsville,  Ripon,  Tomah 
and  Sparta  in  the  state  of  Wisconsin ;  that  the  rates  at  present 
/rharged  by  the  respondent  company  on  cucumbers  in  brine,  in 
barrels  or  in  tank  cars,  carloads,  are  unreasonable  and  excessive, 
in  illustration  of  which  several  exhibits  are  attached  to  the  peti- 
tion, from  which  the  following  rates  are  taken: 

To  Sparta,  Wisconsin. 

From  Tomah,  Wisconcin,  distance.  16  miles 7      cts.  per  cwt. 

"      Pittsville,        "  "  56      "  12 

"      Portage,  "  "  78      "  13^ 

"      Pardeeville,     "  "  87      "  14% 

"      Poynette,         "  "  91      "  14% 

•'      Rlpon,  ••  "  152      "  18 
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The  petition  alleges  that  the  rates  in  effect  on  the  same  article, 
carloads,  between  points  in  Michigan  and  Iowa  for  distances 
equal  to  those  shown 'to  Sparta  are  as  follows : 

Between  Points  in  Michigan, 

F6r  distances  of  16  miles 3      cts.  per  cwt. 

"       56       "     5^  "       " 

78      "     No  rate  given. 

"      87      "     5^  cts.  per  cwt. 

"  »*       91       "     .4  "       " 

"    152      " *  No  rate  given. 

Between  Points  in  Iowa, 

For  distances  of  16  miles 5.7  cts.  per  awt. 

•*      56      " 7.3 

78      "     ..• 7.8 

"       87       "     8.1 

"       ^1       "     8.3 

"     152.     "     11.6 

In  explanation  of  the  above  rates  the  petition  states  that  the 
rates  to  Sparta  are  the  regular  fifth  class  rates,  while  the  rates 
between  points  in  Michigan  are  concentration  rates,  made  on  a 
basis  of  one-half  of  the  fifth  class  rates,  and  that  the  rates  be- 
tween points  in  Iowa  are  the  regular  distance  tariff  rates,  as 
prescribed  by  the  Iowa  state  classification. 

The  prayer  of  the  petitioner  is  for  an  order  requiring  the  re- 
spondent railway  company  to  charge  not  more  than  one-half  of 
the  rates  now  charged  between  the  points  in  Wisconsin  specified 
in  the  petition,  including  the  fifth  class  rates  from  and  to  such 
points.  All  of  the  rates  which  it  is  desired  by  the  petitioner  to 
have  changed  by  order  of  the  Commission  are  given  in  the  pe- 
tition and  exhibits  attached  thereto. 

In  a  stipulation  dated  May  10,  1909,  signed  by  both  parties  to 
the  above  petition  and  filed  with  the  Commission,  it  is  provided 
"that  the  facts  as  set  forth  in  said  complaint  are  true  and  that 
they  constitute  the  facts  upon  which  the  Commission  may  de- 
termine the  case."  It  was  found,  however,  that  the  facts  con- 
tained in  the  petition  were  not  sufficient  to  enable  the  Commis- 
sion to  pass  intelligently  upon  the  issues  involved.  Accordingly, 
a  series  of  inquiries  was  addressed  to  the  petitioner  and  to  cer- 
tain other  firms  doing  business  of  a  similar  character,  soliciting 
more  extended  and  specific  information  with  respect  to  the  value, 
risk,  and  other  qualities  of  articles  fairly  comparable  with  the 
articles  embraced  in  the  petition.  The  last  commimication  con- 
10— B.  D. 
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taining  information  of  this  character  was  submitted  by  petitioner 
Aug.  6,  1909. 

The  method  employed  by  petitioner  in  the  conduct  of  its  busi- 
ness is  stated  in  the  petition  as  follows : 

"Our  usual  plan  of  conducting  business  is  to  contract  with 
farmers  and  growers  of  vegetables  at  each  of  the  above  men- 
tioned points,  to  sow,  cultivate  and  raise  on  a  certain  number 
of  acres,  cucumbers  or  other  products  suitable  for  pickling, 
and  to  deliver  at  our  salting  station  nearest  to  the  farm  the 
product  of  such  growing,  we  to  pay  a  certain  price  per  agreed 
quantity  per  barrel  or  hundred  pounds  for  this  product.  The 
produce,  when  delivered  us  at  our  salting  stations  by  the  farm- 
ers, is  then  placed  in  pickling  tanks  with  brine,  allowed  to  re- 
main in  such  tanks  until  thoroughly  cured,  and  is  then  trans- 
ferred, either  in  barrels  or  tank  cars'  to  a  re-assorting  point 
or  factory,  at  which  the  product  is  re-handled  and  packed  and 
is  then  forwarded  to  different  parts  of  the  world." 

The  rates  and  distances  given  in  the  petition  and  exhibits,  ap- 
plicable to  shipments  between  points  in  Wisconsin,  some  of  which 
have  been  shown  above,  and  the  corresponding  rates  for  equal  dis- 
tances, according  to  the  Iowa  distance  tariff,  have  been  verified 
by  the  Commission.  The  rates  purporting  to  be  the  rates  charged 
between  corresponding  points  in  the  state  of  Michigan  have  not 
been  verified.  The  rates  to  Sparta,  and  presumably  also  the 
rates  to  other  points  in  Wisconsin  for  the  same  class  of  traffic, 
are  the  regular  fifth  class  rates,  which  would  therefore  apply  on 
all  articles  placed  in  the  fifth  class  of  the  western  classification. 
This  classification  does  not  specifically  provide  for  cucumbers  in 
brine,  but  it  does  provide  for  pickles,  including  cucumbers  in  car- 
loads, at  fifth  class,  and  in  the  absence  of  a  specific  provision 
for  cucumbers  in  brine,  the  class  provided  for  pickles  in  carloads 
should  apply. 

The  information  submitted  by  petitioner  in  response  to  in- 
quiries addressed  to  it,  referred  to  above,  throws  some  light  on 
the  value,  bulk  and  weight  per  cubic  foot  of  shipping  package  of 
cucumbers  and  other  vegetables  (a)  green,  (b)  salted  or  in  brine, 
(c)  pickled,  and  (d)  canned.  With  respect  to  the  effect  of  salt- 
ing, pickling  and  canning  on  the  perishableness  of  these  articles 
per  cubic  foot  about  31  lbs.  Cucumbers,  salted,  have  a  value  per 
cubic  foot  of  cucumbers,  green,  is  about  25  cts.  and  the  weight 
per  cubic  foot  about  31  lbs.  Cucumbers,  salted,  have  a  value  per 
cubic  foot  of  about  30  cts.  and  a  weight  of  about  40  lbs.     Pickled 
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and  packed,  they  are  valued  at  from  75  cts.  to  80  cts.  per  cubic 
foot  and  have  a  weight  of  about  40  lbs.  The  information  also 
shows  that  perishableness,  and  therefore  risk  in  transit,  of  cucum- 
bers is  practically  eliminated  by  putting  them  in  brine. 

The  western  classification  provides  for  cucumbers,  greeYi,  in 
carload  lots  the  regular  fifth  class,  or  the  same  as  pickles.  It 
is  to  be  presumed  that  the  liability  of  the  carrier  on  account  of 
possible  damage  and  decay  in  transit  to  cucumbers,  green,  is 
the  principal  reason  why  they  are  classified  in  the  same  class  as 
pickles,  which,  according  to  the  information  furnished,  are  about 
two  and  one-half  times  as  valuable.  Pickles  are  provided  for  in 
the  western  classification  under  the  general  heading  of  canned 
goods  at  fifth  class  in  carloads.  Under  this  heading  practically 
all  kinds  of  canned  goods  are  provided  for  at  fifth  class  in  car- 
loads. Cucumbers,  green,  are  provided  for  under  the  general 
heading  of  vegetables  at  fifth  class  in  carloads.  The  following 
vegetables,  green,  are  likewise  included  in  the  same  item  at  fifth 
class : 


Artichoke,  heads  or  globes, 

Asparagus, 

Beans, 

Beets  with  tops. 

Carrots  with  tops, 

Cauliflower, 

Corn, 

Cucumbers, 


Egg  plant. 

Lettuce, 

Onions  with  tops, 

Oyster  plant, 

Parsnips,  with  tops, 

Radishes, 

Rhubarb, 

Spinach. 


Under  the  same  general  heading  the  following  vegetables  are 


provided  for  at  class  C : 

Artichoke,  tubers. 
Beets,  winter. 
Cabbage, 
Carrots,  winter. 
Citrons  and  melons, 
Horse  radish  roots, 


Onions,  N.  O.  S.  or  onion  sets 

Parsnips,  winter, 

Pumpkins, 

Squash, 

Tomatoes, 

Turnips  and  rutabagas. 


We  were  not  provided  with  specific  information  regarding  the 
value,  perishableness,  weight  and  other  qualities  of  the  different 
kinds  of  vegetables  enumerated  above,  but  we  believe  that,  in  a 
general  way,  those  named  as  taking  class  C  rates  would  show 
variations  in  value  and  weight  as  great  as  those  named  under 
fifth  class,  but  they  would  be  less  liable  to  decay  or  other  damage 
in  transit.  If,  therefore,  the  liability  to  decay  and  to  become 
damaged  in  transit  is  eliminated,  so  that  the  vegetables  classified 
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in  class  5  can  be  shipped  with  less  assumption  of  risk  from  those 
causes  than  there  is  on  the  vegetables  now  taking  class  C,  and 
with  practically  no  appreciation  in  their  value  per  cubic  foot,  it 
appears  to  us  to  be  reasonably  clear  that  such  a  commodity  should 
be  transferred  from  class  5  to  class  C,  or  a  corresponding  rate 
provided  for  it  in  some  other  manner. 

We  are  well  aware  that  this  is  a  formal  and  technical  violation 
of  an  accepted  rule  in  classification,  that  the  intermediate  and 
final  products  shall  take  a  higher  classification  and  rate  than  the 
raw  material ;  but  when,  as  in  this  instance,  the  intermediate  prod- 
uct, cucumbers  in  brine,  represents  less  risk  and  no  greater 
value  per  unit  than  the  raw  material,  green  cucumbers,  an  ex- 
ception to  the  general  rule  is  not  only  justifiable  but  necessary, 
and  cucumbers  in  brine  should  be  given  a  lower  classification  than 
green  cucumbers.  The  class  C  rates,  and  the  distances  to  Sparta 
from  the  shipping  points  involved  in  this  petition,  are  as  follows : 

From  Tomah  4.5  cts.  per  cwt.,  distance    16  miles. 


Prom  PittaviUe 7.5 

From  Portage   8.0 

From  Pardeeville  8.5 

From  Poynette   8.5 

From  Ripon  11.0 


56 
78 
87 
91 
152 


An  examination  of  these  figures  also  suggests  that  a  change 
of  cucumbers  in  brine  in  barrels  or  in  tank  cars,  carloads,  from 
fifth  class  rates  to  class  C  rates,  would  be  just  and  reasonable. 
Since  only  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
and  not  the  other  railway  companies  doing  business  in  Wiscon- 
sin, nor  the  western  classification  committee,  is  a  party  to  this 
proceeding,  whatever  order  is  made  should  be  made  only  with 
reference  to  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. This  company  undoubtedly  can,  if  it  should  desire  to  do 
so,  bring  about  the  corresponding  change  in  the  western  classifi- 
cation. Primarily  this  is,  of  course,  a  matter  of  classification, 
and  through  the  classification  a  matter  of  rates.  We  reconmiend 
that  the  respondent  railway  company,  through  its  representative 
at  the  next  classification  meeting,  bring  this  matter  to  the  atten- 
tion of  that  meeting  with  a  view  of  having  the  proposed  change 
incorporated  in  the  classification  itself.  Meanwhile,  we  think 
that  regular  class  C  rates  should  be  applied  on  shipments  between 
points  on  the  respondent's  line  in  Wisconsin. 
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In  accordance  with  the  above  statement  of  facts  and  our  con- 
clusions with  reference  thereto, 

It  is  Ordered,  That  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  charge  class  C  rates  between  points  on  its  line  in 
Wisconsin  on  cucumbers  in  brine  in  barrels  or  in  tank  cars  in 
carload  lots. 


Digitized  by  VjOOQIC 


150  RAILROAD  COMMISSION  OF  WIS00N8IN. 


OSCAR  J.  BEREND 

T8. 
WISCONSIN  TELEPHONE  COMPANY. 


Decided  Sep.  15,  1909. 


Petition  alleging  that  the  respondent  refused  to  furnish  petitioner 
with  telephone  service  unless  the  petitioner  deposit  with  the 
respondent  the  sum  of  $10  as  security  for  the  payment  of 
bills  and  praying  for  damages. 

Held:  That  the  Commission  has  no  authority  to  award  damages  for 
breach  of  contract;  that  a  rule  requiring  a  subscriber  to  de- 
posit a  reasonable  amount  of  money  to  insure  the  payment 
of  bills  is  reasonable.  Rules  looking  toward  the  prompt  pay- 
ment of  bills  of  public  service  corporations  discussed.  Peti- 
tion dismissed. 

The  petitioner  is  engaged  in  the  real  estate  business  at  Mil- 
waukee, Wis.  He  alleges  that  on  or  about  May  16,  1907,  Kath- 
erine  Kieckhefer  and  the  petitioner,  as  co-partners  under  the  firm 
name  of  K.  Kieckhefer  &  Company,  were  engaged  in  a  real  estate 
and  investment  business  at  Milwaukee  and  entered  into  a  contract 
with  the  respondent  company  for  telephone  service  at  their  of- 
fice, No.  325  Germania  Building,  in  said  city  of  Milwaukee;  that 
the  telephone  company  did  not  call  to  collect  for  such  service 
until  Nov.  25,  1907,  although  written  request  had  been  made  by 
the  said  co-partners  upon  the  said  telephone  company  about  Sep. 
15,  1907,  requesting  it  to  make  collection ;  that  in  the  month  of 
September,  1907,  the  said  co-partners  saw  a  repair  man  with  a 
key  to  the  money  box  on  the  telephone,  which  circumstance  they 
reported  to  the  telephone  company  and  requested  an  immediate 
collection,  which  was  not  granted;  but  when  collection  was 
made,  there  was  only  $2.35  in  the  box,  which  would  leave  a 
shortage  according  to  the  terms  of  the  contract  with  the  telephone 
company,  which  the  said  co-partners  refused  to  pay  on  account 
of  the  fact  that  they  were  positive  that  more  money  was  de- 
posited in  the  box  than  was  necessary  by  contract  and  that  they 
felt  that  somebody  had  removed  the  funds  without  authority; 
that  thereupon  the  telephone  company  refused  said  co-partners 
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service  and  removed  their  instruments,  thereby  taking  undue  ad- 
vantage in  collecting  disputed  accounts ;  that  the  said  co-partners 
entered  into  a  new  contract  with  the  telephone  company  for  a 
different  class  of  service,  which  was  refused  on  account  of  the 
fact  that  the  said  co-partners  would  not  make  a  cash  deposit  of 
$10  as  demanded,  but  offered  to  make  payments  in  advance  and 
to  furnish  a  bond  and  guarantee  any  accounts  which  they  might 
incur  in  the  natural  course  of  their  business ;  that  the  petitioner 
then  brought  mandamus  proceedings  in  the  circuit  court  of  Mil- 
waukee county,  which  was  decided  against  them  upon  the  ground 
that  they  had  pursued  the  wrong  remedy;  that  on  March  20, 
1908,  the  said  Katherine  Kieckhefer  died,  thereby  dissolving  the 
co-partnership;  that  unless  the  petitioner  may  compel  the  tele- 
phone company  to  furnish  him  service,  they  will  refuse  to  do  so 
until  he  pays  the  claim  against  the  said  co-partnership.  The 
petitioner  prays  for  damages  sustained  through  being  refused 
telephone  service  to  the  amount  of  $10,000  and  for  such  other 
and  further  relief  as  the  Commission  may  deem  necessary  and 
just  in  the  premises. 

The  respondent,  answering  the  petition  herein,  alleges  that  it 
conducts  a  business  of  furnishing  telephone  service,  including  the 
furnishing  of  the  use  of  instruments  and  the  facilities,  including 
appliances  and  labor,  for  telephone  connection  and  conversation 
in  the  state  of  Wisconsin;  that  it  conducts  a  telephone  exchange, 
at  Milwaukee,  in  the  state  of  Wisconsin,  and,  for  the  purpose  of 
this  proceeding,  said  respondent  further  admits  that  it  is  sub- 
ject to  the  terms  of  ch.  499,  Laws  of  1907. 

Said  respondent  alleges  that  on  Aug.  28,  1907,  K.  Kieckhefer 
&  Company,  doing  business  at  Milwaukee,  Wis.,  in  room  325  Ger- 
mania  Building,  entered  into  a  contract  with  this  respondent,  a 
copy  of  which  is  attached  to  the  answer. 

Further  answering  said  complaint,  respondent  alleges  that  un- 
der and  pursuant  to  said  contract,  telephone  service  was  fur- 
nished said  K.  Kieckhefer  &  Company,  and  that  full  payment 
under  said  contract  was  made  by  said  K.  Kieckhefer  &  Company 
suant  to  said  contract,  but  was  unable  to  find  any  one  in  the 
office,  and  therefore  unable  to  make  further  collection  until  Nov. 
office  of  said  K.  Kieckhefer  &  Company  to  make  collection,  pur- 
suant to  said  contract,  but  was  unable  to  find  any  one  in  the 
office,  and  therefore  unable  to  make  further  collection  until  Nov. 
25,  1907;  that  gn  Nov,  35,  1907,  when  collection  was  ma4e,  the 
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sum  of  $2.35  was  found  in  the  coin  box  of  the  telephone  in  said 
office;  that  immediately  thereafter  petitioner,  Oscar  J.  Berend, 
representing  himself  to  be  a  member  of  said  firm,  called  at  the 
office  of  respondent  and  claimed  that  the  amount  found  in  said 
coin  box  did  not  represent  the  amount  deposited  therein,  and 
claimed  that  he  had  used  said  telephone  on  an  average  of  four 
times  a  day  for  outward  service,  and  that  the  box  should  have 
contained  at  least  $6.00  per  month. 

On  account  of  the  claims  of  said  petitioner  on  behalf  of 
said  K.  Kieckhefer  &  Company,  it  was  agreed  between  this  re- 
spondent and  said  K.  Kieckhefer  &  Company,  through  complain- 
ant, that  respondent  should  allow  the  shortage  to  run  along  for 
a  time,  until  the  shortages  had  been  made  up  by  subsequent  sur- 
pluses, but  that  if  said  telephone  did  not  pay  $6.00  per  month, 
said  K.  Kieckhefer  &  Company  should  pay  the  shortage  immedi- 
ately. 

On  Jan.  2,  1908,  a  collector  of  respondent  called  at  the  office 
of  K.  Kieckhefer  &  Company  and  found  $3.80  in  the  coin  box 
for  a  period  of  thirty-eight  days.  Thereupon  respondent  com- 
pany made  claim  against  said  Kieckhefer  &  Company  on  Jan. 
2,  1908,  stating  that  unless  telephone  bills  were  paid  pursuant  to 
contract,  the  telephone  company  would  be  required  to  discontinue 
the  service.  Thereupon,  on  Jan.  6,  1908,  respondent  received 
from  petitioner,  representing  said  K.  Kieckhefer  &  Company,  a 
letter  as  follows,  to-wit : 

"Milwaukee,  Wis.,  1/6/08. 
Wis.  Tel.  Co., 

Gentlemen:  Do  not  close  off  service,  but  take  the  phone  out 
at  once;  also  one  at  690  Second  street.  Several  others  will 
follow. 

Yours  truly, 

Oscar  J.  Berend.'' 

That  thereupon,  at  the  direction  of  said  petitioner,  representing 
his  said  company,  respondent  removed  said  telephone. 

Respondent  further  alleges  that  on  Jan.  9,  1908,  a  new  con- 
tract was  made  between  said  K.  Kieckhefer  &  Company,  through 
petitioner  as  its  manager,  and  respondent,  a  copy  of  which  con- 
tract is  attached  to  the  answer. 

That  among  the  terms  and  conditions  of  said  contract  is  the 
following: 
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"The  company  reserves  the  right  to  require  the  subscriber 
to  keep  on  deposit  with  it  a  sum  not  exceeding  ten  dollars 
($10.00)  to  guarantee  payment  of  bills  rendered  on  this  con- 
tract." 

That  at  the  time  of  the  execution  and  delivery  of  said  contract 
said  K.  Kieckhefer  &  Company  were  indebted  to  this  respondent 
in  the  sum  of  $24.50,  a  detailed  statement  of  said  account  being 
attached  to  the  answer. 

That  on  account  of  said  indebtedness  and  the  persistent  re- 
fusal of  said  K.  Kieckhefer  &  Company  to  pay  the  same,  or  any 
part  thereof,  respondent  insisted  upon  the  right  reserved  in  said 
contract  requiring  the  subscriber  to  keep  on  deposit  with  it  as 
aforesaid  the  sum  of  $10  to  guarantee  the  payment  of  bills  ren- 
dered under  said  contract,  but  that  said  K.  Kieckhefer  &  Com- 
pany and  said  petitioner  refused  to  comply  with  the  terms  and 
conditions  of  said  contract,  or  to  make  the  deposit  provided 
therein. 

That  thereafter,  to-wit,  on  or  about  Jan.  21,  1908,  at  the  in- 
stance of  Kate  Kieckhefer  and  Oscar  Berend,  petitioner 
herein,  co-partners  doing  business  as  K.  Kieckhefer  &  Company, 
an  alternative  writ  of  mandamus  issued  out  of  the  circuit  court 
for  Milwaukee  county,  commanding  this  respondent  to  install 
a  telephone  in  the  office  of  said  K.  Kieckhefer  &  Company  and 
enter  said  company  as  a  subscriber  on  its  books  and  restore  to 
said  company  all  rights,  privileges  and  benefits  as  a  subscriber, 
or  to  show  cause  at  a  time  specified  why  this  respondent  could 
not  or  would  not  do  as  in  said  writ  commanded;  that  this  re- 
spondent thereupon  demurred  to  said  alternative  writ  of  man- 
damus, and  moved  the  court  to  quash  the  same,  which  demurrer 
was  sustained,  and  motion  granted  after  due  hearing,  with  costs 
against  said  Kate  Kieckhefer  and  petitioner  Oscar  J.  Berend. 

That  thereafter  respondent,  through  its  attorneys,  made  de- 
mand upon  said  Oscar  J.  Berend  for  the  sum  of  $10.00  costs 
decreed  against  him  in  said  matter,  and  that  said  Oscar  J.  Berend 
refused  to  pay  the  same,  by  letter,  a  copy  of  which  refusal  was 
attached  to  the  answer. 

That  there  is  now  due  and  owing  from  said  K.  Kieckhefer  & 
Company  and  Oscar  J.  Berend  to  this  respondent  the  sum  of 
$34.50,  with  interest,  which  sum,  and  the  whole  thereof,  said 
petitioner  refuses  to  pay. 

Respondent  further  alleges  that  it  has  been  at  all  times  and 
is  now  ready  and  willing  to  furnish  the  telephone  hereitpstipi^Tp 
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lated  in  its  said  contract  upon  compliance  by  said  K.  Kieckhefer 
&  Company  and  petitioner  with  the  terms  and  conditions  of  said 
contract. 

Further  answering  said  petitioner,  respondent  denies  that  it 
has  refused  to  furnish  said  K.  Kieckhefer  &  Company  or  said 
Oscar  J.  Berend  telephone  service  by  reason  of  its  or  his  failure 
to  pay  outstanding  accounts,  but  because  said  K.  Kieckhefer  & 
Company  and  said  Oscar  J.  Berend  have  at  all  times  refused 
and  still  refuse  to  comply  with  the  contract  between  said  K. 
Kieckhefer  &  Company  and  this  respondent  in  the  respect  above 
set  forth. 

Further  answering  said  petition,  this  respondent  denies  each 
and  every  material  allegation  thereof,  except  as  herebefore  quali- 
fied or  explained. 

Wherefore  respondent  prays  that  the  complaint  of  the  peti- 
tioner herein  be  dismissed. 

The  hearing  was  held  on  Nov.  17,  1908.  The  petitioner  ap- 
peared in  person,  the  respondent  was  represented  by  Miller, 
Mack  &  Fairchild,  its  attorneys. 

It  is  scarcely  necessary  to  say  that  the  prayer  of  the  petition 
for  damages  is  evidently  due  to  a  misconception  of  the  function 
of  the  Commission.  The  Commission  is  not  a  court  and  there- 
fore has  no  authority  to  award  damages  for  breach  of  contracts 
entered  into  by  public  utilities  with  their  patrons.  Its  jurisdiction 
is  limited  in  scope  by  statute  to  the  regulation  and  supervision 
of  the  affairs  of  public  utilities.  In  enforcing  its  mandates  it 
issues  orders  which  are  prospective  in  their  effect. 

Considerable  testimony  was  offered  on  the  part  of  the  peti- 
tioner, as  well  as  on  the  part  of  the  respondent,  respecting  the 
matters  put  in  issue  by  the  pleadings.  The  petitioner's  testimony, 
which  is  necessarily  determinative  of  the  only  issue  that  may 
properly  be  considered  in  this  proceeding,  is  as  follows: 

'The  Wisconsin  Telephone  Company  refused  to  give  me  serv- 
ice unless  I  made  a  deposit  of  $10  to  guarantee  good  faith  that 
I  would  pay  all  my  bills  incurred  under  this  contract.  I  re- 
fused to  make  that  deposit  of  $10  because  the  interest  on  that 
is  quite  a  sum.  I  offered,  in  lieu  of  that,  a  surety  bond  from 
two  or  three  real  estate  men  or  a  surety  company,  which  they 
refused,  they  insisting  on  $10.  In  the  Wisconsin  Telephone 
Company's  contract  *  *  *  is  a  clause  which  reads  as  fol- 
lows: The  company  reserves  the  right  to  require  the  sub- 
scriber to  keep  on  deposit  with  it  a  sum  not  exceeding  $10  to 
guarantee  the  payment  of  bills  rendered  under  this  contract.' " 
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For  the  purposes  of  this  case  it  will  be  conceded  the  facts  are 
as  thus  related  by  the  petitioner.  The  only  question,  therefore, 
involved  in  this  proceeding,  the  resolution  of  which  is  necessary 
to  a  determination  of  the  controversy,  is  the  reasonableness  of 
respondent's  rule  providing  that  the  company  may,  in  any  case, 
require  a  subscriber  to  deposit  with  the  company  the  sum  of  $10 
as  security  for  the  prompt  payment  of  rents  and  tolls  when  the 
same  become  due  and  payable.  In  order  to  properly  discharge  its 
obligation  to  its  patrons,  it  is  manifestly  essential  that  the  com- 
pany receive  promptly,  at  stated  periods,  all  indebtedness  due 
for  service  rendered,  and  that  no  losses  be  incurred,  if  prevent- 
able, by  reason  of  uncollectible  accounts  of  either  the  dishonest 
or  the  impecunious  patron.  The  necessity  of  some  regulation, 
therefore,  that  will  accomplish  the  object  sought  to  be  obtained 
by  the  rule  in  question,  is  apparent  upon  consideration  of  the 
nature  and  character  of  the  company's  public  undertaking. 
Every  public  service  corporation  is  required  by  law  to  furnish 
adequate  and  efficient  service  to  the  public  according  to  the  de- 
velopment and  state  of  the  art  at  the  time  the  service  is  per- 
formed, and  to  exact  therefor  only  reasonable  compensation. 
Thus,  to  fulfill  its  public  duty,  it  must  at  all  times  keep  and 
maintain  its  plant  in  a  proper  state  of  repair  and  in  an  efficient 
operating  condition,  adopt  new  inventions  as  they  arise,  make  ex- 
tensions and  improvements  of  its  plant  when  necessary  and  re- 
quired for  the  convenience  of  the  public,  and  continue  its  serv- 
ices without  cessation  whether  profitable  or  unprofitable.  It  is 
by  statute  subject  to  public  supervision  as  to  the  extent  and  qual- 
ity of  its  service  as  well  as  to  the  charges  it  may  lawfully  exact 
therefor.  The  reasonableness  of  the  rates  it  may  charge  the 
public  is  determined,  in  a  great  measure,  by  the  net  earnings  left 
to  the  stockholders  after  deducting  from  the  total  operating  rev- 
enues the  expense  of  operation  and  maintenance,  amount  of  an- 
nual depreciation  of  the  plant  and  all  other  proper  charges.  Un- 
der the  circumstances  the  successful  administration  of  the  af- 
fairs of  such  a  corporation,  so  limited  and  restricted  by  the  rules 
of  the  common  and  the  statute  law  relating  to  such  enterprises, 
makes  it  imperative  that  just  compensation  be  promptly  returned 
to  the  company  for  all  services  rendered  by  it  to  the  public. 
In  conserving  the  revenues  of  such  a  corporation  and  prevent- 
ing reductions  in  the  same  from  loss  of  accounts,  the  public  is 
as  much  interested  as  the  directors  and  stockholders  of  the  com- 
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pany,  for  any  material  reduction  in  revenues,  however  caused, 
generally  results,  and  often  necessarily  so,  in  increasing  the  cost 
of  the  service  to  the  patron  and  diminishing  the  return  to  the 
stockholder.  The  burden  thus  occasioned  is  invariably  cast  upon 
and  must  be  borne  by  both  the  public  and  the  shareholders  in 
varying  proportions,  depending  upon  the  circumstances  of  each 
particular  case. 

Although  it  is  self-evident  that  no  person  can  be  served  by  a 
public  service  corporation  without  compensation  without  com- 
pelling others  to  pay  the  cost  of  such  service,  there  are  some 
who  seem  to  regard  this  axiom  as  a  mere  paradox  and  look  upon 
any  regulation  requiring  that  every  service  rendered  by  a  public 
utility  shall  be  paid  for  at  reasonable  rates,  regardless  of  who 
the  recipient  of  such  service  may  be,  as  unjustifiable  and  contrary 
to  good  public  policy. 

Rules  and  regulations  of  various  kinds,  having  for  their  pur- 
pose the  enforcement  of  the  prompt  payment  of  all  indebtedness 
owing  for  services  rendered  by  a  public  utility  in  the  discharge 
of  its  public  function  to  the  public,  and  the  elimination  of  Chances 
of  loss  caused  by  extending  credit  to  those  who  are  unwilling  or 
unable  to  pay,  have  long  been  in  vogue,  and  their  reasonableness 
has  been  passed  upon  by  the  courts  in  many  instances.  A  review 
of  several  of  the  most  important  cases  will  be  interesting  and  in- 
structive to  those  who  have  not  given  the  subject  more  than  cas- 
ual consideration.  Among  the  first  of  the  cases  reported,  in 
which  the  validity  of  a  regulation  of  the  character  of  the  one 
here  involved  was  under  consideration,  is  Shepard  v,  Milwaukee 
Gas  Light  Co.  6  Wis.  539,  548,  decided  in  1858.  In  that  case 
the  ccMTipany  established  a  rule  permitting  it  to  demand  security 
for  the  gas  consumed,  or  a  deposit  of  money  to  secure  payment 
thereof.     The  court  said  that  such  regulation 

"*  ♦  *  appears  to  be  just  and  necessary  to  guard  against 
loss.  As  the  delivery  of  the  gas  is  necessarily  its  consumption, 
and  as  the  amount  delivered  is  ascertained  by  the  amount  con- 
sumed, it  would  seem  to  be  just  and  right  that  the  company 
should  not  be  compelled  to  furnish  it  without  reasonable  secur- 
ity for  payment,  in  convenient  amounts  and  at  proper  periods." 

In  Otvenshoro  Gaslight  Co.  v.  Hildebrand,  42  S.  W.  351,  it  is 
said: 

"In  these  cases  the  companies  undertook  to  compel  the  ap- 
pellee to  deposit  the  sum  of  $20.00  as  security  for  his  future 
consumption  of  gas  and  electricity,  and,  upon  his  refusal  to  do^ 
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SO,  withdrew  their  pipes  and  wires  from  his  building  *  *  *. 
It  is  conceded  by  appellee  that  appellant  may  prescribe  reason- 
able rules  and  regulations,  and  impose  reasonable  conditions 
upon  the  consumer,  and  require  proper  security  for  the  payment 
of  their  bills,  and  may  even  require  deposits  in  advance;  but 
his  contention  here  is  that  the  companies  have  adopted  no  such 
rule  or  regulation  as  they  have  attempted  to  enforce  against 
him,  and  such  appears  to  us  to  be  a  fact." 

In  Williams  v.  The  Mutual  Gas  Co.  52  Mich.  499,  503,  the 
company  required  a  consumer  who  used  about  $60  worth  of  gis 
per  week  to  deposit  with  the  company  the  sum  of  $100  as  security 
for  the  payment  of  the  gas  to  be  consumed  by  him.  The  court 
sustained  the  requirement  and  in  so  doing  said : 

"If  the  defendant  *  *  *  required  the  plaintiff  to  give 
sufficient  security  that  he  would  make  such  payment  and  per- 
form such  conditions,  before  making  such  service,  I  think  it 
would  have  been  reasonable,  but  in  the  place  of  such  security 
the  defendant  demanded  a  deposit  of  money  with  the  company, 
as  had  been  its  custom.  This  the  company  had  a  right  to  do. 
The  condition  was  a  reasonable  one." 

In  Buffalo  County  Telephone  Co.  v.  Turner,  118  N.  W.  1064; 
19  L.  R.  A.  (N.  S.)  693,  it  was  held  that  a  rule  of  a  rural  tele- 
phone company,  that  telephone  rent  must  be  paid  for  a  period  of 
six  months  in  advance,  is  reasonable;  and  that  a  subscriber  re- 
fusing to  comply  therewith  may  be  denied  service  by  the  com- 
pany. 

To  the  same  effect  see  Malochee  v.  Great  Southern  Teleph. 
d'  Teleg  Co.  49  La.  Ann.  1690. 

In.  Rushville  Co-op.  Teleph.  Co.  v.  Jrvin,  27,  Ind.  App.  62,  af- 
firmed by  supreme  court  161  Ind.  524,  it  was  held  that  a  rule  of 
a  telephone  company  requiring  payment  monthly  for  telephone 
service  on  a  specified  day  succeeding  the  maturity  of  the  indebt- 
edness, and  that  on  failure  thus  to  pay  the  service  was  to  be 
discontinued,  was  a  reasonable  regulation.    The  court  said: 

"It  cannot  be  denied  that  a  rule  of  the  company  requiring 
these  monthly  payments  to  be  made  in  advance  would  have  been 
a  reasonable  rule,  and  that  upon  refusal  so  to  pay  service  could 
be  denied.  The  company  must  protect  its  plant  and  keep  up 
its  efficiency,  and  may  enforce  a  rule  that  insures  a  reasonable 
revenue  and  its  prompt  receipt.  It  can  maintain  an  efficient 
service  only  through  prompt  payment  of  its  dues  and  tolls,  and 
because  of  that  fact  it  may  use  the  summary  remedy  of  deny- 
ing service  for  non-payment.    It  cannot  be  said  it  may  be  de- 
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nied  the  benefit  of  this  rule  because  a  patron  claims  the  com- 
pany is  indebted  to  him  ♦  ♦  *.  Keeping  in  view  the  nature 
of  the  company's  duties,  and  the  services  it  may  be  compelled 
to  render,  it  must  be  held  that  the  company  may  enforce  the 
payment  of  its  current  dues  and  tolls  by  the  summary  remedy 
of  denying  service  regardless  of  the  fact  that  the  subscriber 
claims  the  company  is  indebted  to  him.'* 

In  Harbison  v,  Knoxinlle  Water  Co.  53  S.  W.  993,  996,  it 
was  held  that  a  water  company's  rule,  that  consumers  shall  pay 
three  months  in  advance  for  water  supply,  is  reasonable.  Com- 
menting upon  the  right  of  the  company  to  make  such  require- 
ment the  court  says: 

"Such  a  regulation  for  the  sale  of  its  water  furnished  through 
hydrants,  where  the  quantity  used  cannot  be  or  is  not  measured, 
is  essential  to  protect  the  rights  and  safety  of  the  company,  and 
may  be  necessary  to  enable  it  to  meet  its  obligations  to  the  pub- 
lic, and  its  duty  to  furnish  water  to  all  inhabitants  of  the  city 
alike  and  without  discrimination.  In  determining  the  reason- 
ableness or  unreasonableness  of  a  rule  adopted  by  a  water  com- 
pany chartered  to. supply  a  city  and  its  people  with  water,  we 
must  necessarily  take  into  consideration  its  relation  to  the  city, 
and  its  compacted  population  and  the  various  elements  compos- 
ing such  a  population.  It  has  no  right  to  base  a  rule  on  the 
theory  that  the  population,  as  a  whole,  is  dishonest.  But  it  has 
the  right  to  adopt  a  rule  which,  while  giving  the  honest  citizen 
what  he  pays  for,  will  prevent  the  dishonest  from  getting  what 
he  never  paid  for,  and  never  intended  to  pay  for,  and  said  he 
never  wanted.'' 

In  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids,  120  N.  W. 
966,  971,  972,  the  court  says : 

"The  company  may  not  base  a  rule  on  the  theory  that  the 
people  as  a  whole  are  dishonest,  but  it  has  the  right  to  adopt  a 
rule  which,  while  giving  the  honest  citizen  what  he  pays  for, 
will  prevent  the  dishonest  from  getting  that  which  he  will 
never  pay  for  *  *  *.  That  the  company  may  establish  a 
rule  exacting  payment  in  advance  in  reasonable  amounts,  or  the 
deposit  of  security,  at  least  is  fully  settled  by  the  authorities, 
and  it  would  seem  that  the  requirement  of  security  or  deposit 
of  money  in  advance  would  be  quite  as  effective  in  enforcing 
prompt  payments  and  more  so  in  avoiding  bad  debts  than  an 
increase  in  price  upon  failure  to  pay  by  a  time  stated,  and  it 
does  not  appear  that  collecting  through  such  method  or  some 
other  reasonable  method  that  may  be  devised  not  obnoxious  to 
the  ordinance  would  entail  greater  expense  on  the  company 
than  under  that  of  allowing  discounts." 
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In  some  instances  companies  grant  a  discount  of  a  certain  per 
cent  if  the  bill  rendered  is  paid  on  or  before  a  given  day,  and  in 
other  instances  the  reverse  of  this  rule  is  applied,  by  adding  a 
certain  per  cent  to  the  bill  if  the  same  is  not  paid  by  a  certain 
day.  In  Tacoma  Hotel  Co,  v.  Tacoma  Light  &  Water  Co.  3 
Wash.  316,  325,  a  rule  of  a  water  company  requiring  water  rates 
to  be  paid  quarterly,  adding  a  penalty  of  5  per  cent  in  case  of  de- 
fault in  payment  for  ten  days,  and  providing  that,  after  default  for 
fifteen  days,  the  water  should  be  shut  oif  from  the  premises,  was 
held  to  be  a  reasonable  regulation  and  enforceable  against  con- 
sumers.   The  court  says:  • 

"The  condition  imposed,  that  the  company  might  refuse  to 
furnish  water  to  an  applicant  refusing  to  pay  for  it  a  sum  due 
for  water  furnished  thereunder,  is  in  one  sense  a  security  for 
the  payment  thereof.  Instead  of  forming  an  estimate  of  the 
water  that  would  likely  be  used,  and  requiring  a  deposit  in  ad- 
vance of  a  sufficient  sum  of  money  to  cover  the  same,  or  re- 
quiring other  security  for  the  payment  thereof,  the  water  com- 
pany provides  that  at  stated  periods  payments  shall  be  made 
in  order  that  a  large  sum  may  not  accumulate,  it  being  willing 
to  take  its  chances  for  a  stated  time  without  other  security; 
surely  this  is  more  lenient  than  either  to  demand  a  bond  or 
other  security,  or  a  deposit  of  a  sum  of  money  in  advance 
large  enough  to  be  reasonably  certain  of  covering  the  sum  that 
should  become  due." 

A  similar  provision  was  involved  in  Dayton  v.  Quigley,  29  N. 
J.  Eq.  77. 

It  seems  to  be  well  settled  that  for  failure  or  refusal  to  comply 
with  the  rules  and  regulations  of  a  public  utility  a  consumer's 
service  may  be  discontinued.  27  Am.  &  Eng.  Ency.  of  Law  (2nd 
Ed.)  1040;  14  Am.  &  Eng.  Ency.  of  Law  (2nd  Ed.)  931;  Thorn- 
ton on  Law  relating  to  Oil  &  Gas,  sec.  547 ;  30  Am.  &  Eng.  Ency. 
of  Law  (2nd  Ed.)  419;  51  Cent.  L.  J.  131-133;  27  Am.  Law. 
Reg.  (N.  S.)  277. 

From  the  authorities  above  quoted  the  following  rules  for  the 
protection  of  a  public  utility  against  loss  of  operating  revenues 
because  of  uncollectible  accounts,  and  for  the  securing  of  the 
prompt  receipt  of  all  moneys  due  for  services  performed  or  prod- 
uct furnished,  may  be  deduced  as  reasonable  regulations  which 
may  be  lawfully  prescribed  and  enforced  by  a  public  utility: 

1.  It  may  require  of  any  patron  the  deposit  of  a  reasonable 
sum  of  money  as  security  for  the  prompt  payment  of  bills  when 
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due.  In  determining  the  reasonableness  of  the  amount  thus  to 
be  deposited,  the  probable  amount  of  the  indebtedness  that  may 
be  incurred  during  the  month  or  other  stated  period  at  the  end  of 
which  bills  are  made  out  and  rendered,  is  an  important  factor. 
No  niore  than  a  sum  sufficient  to  furnish  adequate  security  for 
the  credit  extended  may  be  legally  exacted. 

2.  It  may  require  satisfactory  security  to  be  furnished  in  lieu 
of  such  deposit. 

3.  It  may  allow  a  discount  upon  bills  paid  on  or  before  a 
stated  day,  or  exact  a  penalty  for  failure  to  make  payment  with- 
in a  certain  time. 

4.  For  neglect  or  refusal  on  the  part  of  any  patron  to  com- 
ply with  any  of  the  legal  rules  and  regulations  established,  it 
may  discontinue  service  to  such  patron. 

It  is  therefore  clear  that  the  respondent's  rule  here  in  ques- 
tion is  a  reasonable  regulation,  and  having  beeil  duly  published 
and  filed,  as  required  by  law,  is  binding  upon  the  company  as 
well  as  upon  the  public.  The  fact  that  the  petitioner  offered  to 
give  a  bond  as  security  for  telephone  rentals,  is  immaterial. 
There  is  no  provision  in  the  rules  of  the  company  prescribing 
such  security  and  the  company  could  not,  therefore,  have  ac- 
cepted such  offer,  if  it  had  chosen  to  do  so,  without  violating 
the  statute.  The  giving  of  such  security  might  be  a  convenient 
and  desirable  alternative  in  certain  instances  to  making  a  xleposit 
of  money,  and  the  rules  of  many  companies  so  provide.  Unless 
there  is  some  practicable  objection  to  the  policy,  which  is  not  ap- 
parent to  us  at  present,  we  suggest  that  the  company  modify  its 
rule  so  as  to  permit  it  to  accept  satisfactory  and  reliable  security 
in  place  of  a  money  deposit  whenever  it  seems  prudent  to  do  so. 

Under  the  circumstances  of  this  case  it  follows  that  the  pe- 
tition is  without  merit  and  must  be  dismissed. 

Now,  Therefore,  it  is  Ordered,  That  the  petition  herein  be 
and  the  same  is  hereby  dismissed. 
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LORENZ  &  LORENZ  et  al. 

vs. 
CHICAGO  AND   NORTH  WESTERN   RAILWAY   COMPANY. 


Submitted  July  15,  1909.    Decided  Sep.  16,  1909. 


Petition  alleging  inadequate  station  facilities  at  AUis,  in  the  city  of 
Milwaukee,  and  danger  to  passengers  in  boarding  and  alight- 
ing from  trains  owing  to  switching  being  carried  on  over  five 
tracks  between  the  station  and  the  platform. 

Held:  That  the  testimony  clearly  shows  that  the  present  facilities  are 
inadequate  and  insufficient  and  that  the  patrons  of  the  re- 
spondent are  subjected  to  inconvenience  and  danger  in  leav- 
ing  and  boarding  trains;  that  conditions  are  such  in  what  Is 
known  as  the  "south  side"  in  said  city,  as  to  demand  reason- 
able station  facilities  at  Allis;  that  the  respondent  construct 
an  adequate  station  which  shall  provide  adequate  facilities 
for  boarding  and  alighting  from  trains  and  that  same  be 
open  for  traffic  on  or  before  Oct.  1,  1910. 

The  above  entitled  matter  originated  in  the  filing,  on  May 
21,  1909,  of  a  petition  signed  by  upwards  of  seven  hundred 
people,  being  residents  or  persons  of  business  interests  in  what 
is  known  as  the  south  side  of  the  city  of  Milwaukee,  Wis.,  alleg- 
ing the  station  service  of  respondent  at  Allis  or  National  Avenue 
station  to  be  inadequate.  The  petition  sets  forth  among  other 
things  that  the  portion  of  Milwaukee  known  as  the  south  side 
comprises  seven  of  the  twenty-three  wards  of  said  city,  to-wit, 
5th,  8th,  11th,  12th,  14th,  17th  and  23rd  wards,  contains  a 
population  of  more  than  one  hundred  thousand  persons,  numer- 
ous large  commercial  and  manufacturing  establishments  iand  in- 
dustries, and  that  the  volume  of  business  annually  transacted  on 
said  south  side  is  equal  to  more  than  one-third  of  the  entire  vol- 
ume of  business  transacted  in  said  city  of  Milwaukee ;  that  two 
of  the  main  lines  of  respondent  railway  company,  the  Chicago 
division  and  the  Madison  division,  run  through  said  south  side, 
operating  upwards  of  thirty  passenger  and  baggage  trains  daily, 
all  of  which  stop  at  AlHs  station,  situated  at  the  point  where  the 
tracks  of  respondent  intersect  with  National  avenue;  that  the 
station  building  at  said  place  is  old  and  dilapidated  and  contains 
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three  apartments,  one  for  the  station  office  and  baggage-checking 
purposes,  one  for  the  accommodation  of  male  passengers  and  one 
for  the  accommodation  of  female  passengers;  that  each  of  said 
accommodation  rooms  is  inadequate  in  dimensions,  inadequately 
heated,  lighted  and  ventilated,  inadequately  provided  with  seats, 
also  inadequate  with  respect  to  lavatory  and  retiring  room  serv- 
ices, and  that  both  of  said  rooms  are  wholly  unfit  to  accommo- 
date the  traveling  public.  Further  allegations  describe  the  pas- 
senger station  service  as  inadequate  by  reason  of  interference  by 
continual  switching  and  passing  of  freight  trains  on  five  single 
tracks  lying  between  the  station  building  and  the  train  platform, 
and  inadequate  by  reason  of  danger  to  passengers  crossing  said 
intervening  tracks,  which  dangerous  condition  is  rendered  the 
worse  by  reason  of  lack  of  lights  at  that  place.  The  petition 
further  alleges  that  the  platform  is  inadequate  in  size,  and  un- 
covered, so  that  passengers  have  to  walk  long  distances  be- 
tween their  trains  and  the  platform  and  are  utterly  unprotected 
from  the  elements  and  from  smoke,  cinders  and  soot.  The  peti- 
tion further  states  the  fact  to  be  that  the  inadequacy  of  said 
station  service  was  well  known  to  respondent  and  that  numerous 
complaints  in  regard  thereto  had  been  made  to  the  officials  of 
respondent  and  had  been  ignored. 

The  prayer  of  the  petition  is,  that  respondent  be  required  to 
establish  and  maintain  a  suitable  building  at  said  station  and 
provide  the  same  with  sufficient  heat  and  light,  suitable  furni- 
ture and  other  necessary  conveniences,  and  to  either  elevate  its 
tracks  or  make  such  changes  in  tracks  or  operation  as  will  en- 
able the  passengers  to  board  trains  without  being  subjected  to 
the  inconvenience  and  danger  involved  in  the  present  situation. 

The  respondent,  answering  the  petition,  admits,  in  effect,  many 
of  the  allegations  of  the  petition,  and  sets  forth  that  respondent 
had  for  some  time  intended  to  erect  a  new  and  adequate  station 
building  at  Allis  and  otherwise  remedy  the  conditions  complained 
of,  but  that  this  contemplated  work  had  been  unavoidably  de- 
layed on  account  of  other  large  and  expensive  work  in  Milwau- 
kee, such  as  the  elimination  of  grade  crossings  and  enlargini^ 
and  improving  the  transportation  facilities  along  respondent's 
right  of  way  in  the  city  of  Milwaukee.  The  answer  further  al- 
leges that  Allis  is  and  must  always  be  a  sub-station,  being  only 
about  1.6  miles  distant  from  the  principal  passenger  station  of 
respondent  in  Milwaukee ;  that  comparatively  few  passengers  use 
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the  Allis  station,  some  forty  tickets  a  day  being  sold  there  dur- 
ing the  week  of  May  30,  1909,  and  an  average  of  eighty-six 
people  per  day  taking  trains  there  during  the  week  of  May  29, 
1909,  at  which  time  respondent  was  Operating  twenty-two  pas- 
senger trains  per  day  to  and  through  said  station.  Respondent 
also  alleges  the  impracticability  of  eliminating  the  tracks  in- 
tervening between  the  station  building  and  the  platform  without 
cutting  off  from  switching  connections  great  industrial  plants  a 
short  distance  removed  from  the  station. 

Respondent  enters  a  denial  to  the  allegation  of  the  petition  to 
the  effect  that  the  switching  of  cars  interfered  with  the  free  pas- 
sage of  people  to  and  from  the  depot  and  platform,  and  alleges 
that  switching  operations  were  suspended  at  times  of  the  stop- 
ping of  passenger  trains.  As  further  showing  the  impractica* 
bility  of  eliminating  the  intervening  tracks  complained  of,  re- 
spondent alleges  that  some  of  them  belong  to  the  Chicago,  Mil- 
\iaukee  &  St.  Paul  Railway  Company. 

Respondent  prays  that  it  be  allowed  sufficient  time  to  com- 
plete other  work  around  Milwaukee  before  being  required  to  build 
a  new  station  structure  or  make  other  changes  at  Allis. 

The  matter  came  on  for  hearing  on  July  15,  1909,  at  Reik's 
Hall,  Grove  and  Walker  streets,  Milwaukee.  The  following  ap- 
pearances were  entered :  Lorcnz  &  Lor  ens  for  petitioners ;  Wil- 
liam  G.  IVhcclcr  for  respondent. 

Nearly  three  score  witnesses  testified  on  behalf  of  the  peti- 
tioners as  to  the  conditions  surrounding  Allis  station,  and  sub- 
stantiated the  allegations  describing  said  station  as  utterly  and 
wholly  inadequate.  Witnesses  included  merchants,  manufac- 
turers, physicians,  lawyers,  public  officials,  business  and  profes- 
sional men,  and  generally  citizens  of  unquestioned  good  repute 
and  substantial  character,  who  manifestly  were  disposed  to  tes- 
tify carefully  and  in  a  spirit  of  fairness  toward  respondent  rail- 
way corporation.  Scarcely  a  single  witness  of  the  throng  who 
testified  failed  to  describe  the  station  in  question  as  exceedingly 
dangerous.  A  great  many  emphasized  the  fact  that  the  station 
to  their  knowledge  is  a  dirty,  dilapidated  and  unsanitary  place, 
and  unworthy  the  name  of  depot.  Some  testified  that  they  chose 
to  patronize  the  Chicago,  Milwaukee  &  St.  Paul  road  in  prefer- 
ence to  that  of  respondent,  that  the  condition  of  Allis  station  was 
a  matter  of  business  loss  to  respondent,  that  the  situation  was 
lodced  upon  almost  in  the  light  of  a  public  nuisance  and  a  sub- 
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ject  of  general  and  vigorous  complaint,  that  the  trains  did  not 
stop  at  the  platform,  that  the  platform  was  far  removed  from  the 
station  building,  that  the  platform  was  too  small,  uncovered  and 
badly  lighted,  that  the  baggage  trucks  interfered  with  the  pas- 
sage of  persons  to  and  from  trains,  that  the  station  building  was 
too  small,  badly  heated,  badly  furnished,  badly  ventilated,  bad 
smelling,  and  provided  with  too  few  seats,  which  were  usually 
filled  with  trainmen,  that  by  reason  of  almost  incessant  switching 
in  between  the  station  and  platform  many  passengers  missed 
trains,  that  they  were  in  a  state  of  constant  fear,  that  they  were 
not  given  any  assistance  by  the  employes  of  the  company  and  that 
the  dangerous  passage  between  the  station  building  and  platform 
was  not  provided  with  guard  gates,  flagmen  or  attendant,  but 
that  passengers  in  going  from  the  station  to  the  platform  to 
l)oard  cars 'were  obliged  to  take  great  chances  of  being  run 
down  by  the  many  switch  trains  and  engines. 

The  situation  which  seems  to  have  prevailed  at  AUis  station 
for  many  years  apparently  became  generally  obnoxious  to  the 
people  residing  on  the  south  side.  The  testimony  indicates  that 
persons  generally  who  went  there  were  in  a  continual  state  of 
fear,  and  that  many  people,  to  whom  it  would  have  been  con- 
venient to  board  or  leave  trains  at  that  station,  refrained  from  so 
doing  because  of  the  dangerous  situation.  This  danger  con- 
sists of  the  continual  passing  back  and  forth  between  the  sta- 
tion building  and  platform  of  freight,  passenger  and  switching 
trains.  While  respondent  alleges  in  its  answer  that  the  switch- 
ing operations  are  suspended  at  times  of  arrival  and  departure  of 
passenger  trains,  and  while  it  appeared  to  be  the  rule  of  re- 
spondent that  switching  operations  be  so  suspended,  the  fact 
nevertheless  appears  from  the  testimony  of  almost  every  wit- 
ness examined  that  switching  continued  during  times  of  arrival 
and  departure  of  passenger  trains,  and  that  the  passengers  in 
proceeding  from  the  station  building,  where  they  were  supposed 
to  procure  their  tickets,  to  the  platform,  where  they  had  to  take 
their  trains,  were  compelled  to  watch  their  chance  and  make 
great  haste  so  as  to  avoid  being  run  down  by  the  switching  and 
other  trains  passing  on  the  intervening  tracks.  This  dangerous 
passage  is  of  a  distance  of  forty-six  feet,  all  occupied  by  tracks. 
Many  incidents  were  related  in  the  testimony  of  narrow  escapes 
from  injury  and  death  by  reason  of  this  situation,  and  it  was  re- 
called that  a  number  of  years  ago  a  policeman,  while  engaged  in 
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assisting  people  to  cross  over  this  route,  was  run  down  and  killed 
by  a  train. 

The  agitation  for  a  new  or  adequate  station  at  Allis  has  been 
the  subject  of  activity  by  individuals  and  associations  of  citizens 
of  the  community  affected  for  the  past  ten  years  or  more.  For- 
merly what  was  known  as  the  South  Side  Civic  Association  agi- 
tated the  matter,  and  more  recently  the  South  Side  Advancement 
Association  pressed  the  demand.  This  latter  association,  after 
conducting  correspondence  with  respondent  on  the  subject,  seems 
to  have  advanced  the  matter  to  a  point  which  resulted  in  the 
institution  of  this  proceeding.  It  was  also  instrumental  in  gath- 
ering evidence  relative  to  the  situation.  A  man  was  accordingly 
stationed  at  the  depot  to  keep  an  accurate  record  of  all  the  pas- 
senger and  freight  trains  passing  over  the  tracks  between  the 
station  build-ng  and  the  train  platform  during  the  twenty-four 
hours  ending  at  6  p.  m.  on  June  5,  1909.  He  declared  in  his 
testimony  that  the  crossing  was  blocked  practically  all  of  the 
time  during  that  period  of  twenty-four  hours,  except  for  about 
an  hour  just  after  midn'ght.  Sometimes  as  many  as  three  trains 
were  passing  in  one  or  the  other  direction  at  the  same  time.  Ac- 
tual count  of  the  trains,  noted  down  in  pencil  with  the  time  of  the 
passing  of  each  train,  showed  that  more  than  eight-hundred  trains 
passed  the  crossing  or  came  to  a  stop  thereat  and  then  proceeded 
in  one  or  the  other  direction  during  the  period  observed. 

While  much  of  the  testimony  may  be  the  result  of  a  prejudice 
r.gainst  the  station,  it  was  established,  nevertheless,  that  the  sta- 
tion building  is  totally  unsatisfactory  and  inadequate.  The  wait- 
ing room  provided  for  men  passengers  is  14  x  15  feet  in  floor  di- 
mensions, but  was  said  to  be  usually  filled  with  trainmea  wait- 
ing for  their  trains  or  orders,  there  generally  being  several  train- 
men or  other  railway  employes  apparently  transacting  railway 
business  at  the  window  of  the  ticket  office  and  thereby  interfer- 
ing with  the  passengers  who  sought  to  procure  their  tickets. 
The  women's  waiting  room  is  15  x  20  feet,  but  even  this  place,  it 
was  said,  was  not  fit  for  use  because  of  its  condition.  Some  im- 
provements were  made  at  the  station  after  the  filing  of  the  peti- 
tion. The  few  poor  lights  were  supplemented  by  others,  the  old 
and  unsanitary  water  tanks  were  replaced  with  the  more  desirable 
inverted  bottle  arrangements,  some  paint  was  applied  to  the  sta- 
tion, a  man  had  been  posted  there  to  direct  passengers  to  their 
trains,  and  perhaps  more  attention  was  paid  to  the  rule  regarding 
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the  suspension  of  switching  operations  during  the  times  of  ar- 
rival and  departure  of  passenger  trains.  But  witnesses  insisted 
that  this  improvement  was  not  sufficient  to  meet  the  demands  of 
the  south  side  for  reasonably  adequate  station  accommodations. 
They  still  demanded  improvement,  particularly  the  elimination 
of  the  great  danger  arising  from  the  intervening  tracks,  and  they 
also  insisted  upon  a  larger  and  more  convenient  station  structure. 

Many  witnesses  complained  of  the  platform.  It  appears  that 
because  of  the  distance  of  the  depot  from  the  platform,  and  the 
continual  passing  of  trains  on  the  intervening  tracks,  it  was  cus- 
tomary for  passengers  to  get  over  to  the  platform  as  soon  as 
possible  after  procuring  their  tickets.  There  was  danger  of 
missing  the  train  if  one  waited  at  the  depot  until  near  train  time, 
for  the  passage  might  be  blocked  for  some  time  by  a  string  of 
cars  on  the  intervening  tracks,  and  the  train  for  which  one  was 
waiting  might  come  and  go  in  the  meantime.  Several  incidents 
of  this  kind  were  related  when  trains  were  missed,  or  nearly 
missed,  and  when  people  avoided  missing  their  trains  only  by 
scaling  intervening  freight  trains.  Some  narrow  escapes  from 
missing  trains  were  cited,  which  involved  the  taking  of  great 
risks  of  bodily  harm  as  well  as  the  subjection  of  people  to  un- 
warranted inconveniences. 

The  platform  was  also  described  in  the  testimony  as  much  too 
small,  as  being  crowded  to  excess,  as  having  baggage  trucks  that 
interfered  with  the  convenience  of  passengers,  as  being  so  short 
that  when  trains  arrived  thereat  passengers  on  the  rear  cars  would 
have  to  alight  away  from  the  platform  and  down  in  the  railroad 
freight  yards,  surrounded  by  freight  cars,  an  experience  calcu- 
lated K)  be  particularly  distressing  if  occurring  in  the  night  time 
or  in  inclement  weather.  The  platform  is  uncovered  and  many 
people  have  suffered  great  annoyance  by  getting  drenched  with 
rain  while  waiting  for  trains  or  while  detained  after  alighting 
from  trains. 

Numerous  witnesses  testified  that  they  avoided  the  Allis  sta- 
tion and  took  the  Chicago,  Milwaukee  &  St.  Paul  road  when 
possible,  and  when  obliged  to  travel  over  respondent's  line  they 
usually  went  to  the  main  station  at  the  foot  of  Wisconsin  street 
(o  get  on  the  cars.  The  'time  generally  required  for  citizens  of 
the  south  side  to  go  from  their  homes  or  places  of  business  on 
the  street  cars  to  the  Wisconsin  street  station  is  a  matter  of  from 
twenty-five  to  forty  minutes,   depending  upon  whether  one  is 
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delayed  by  trains  or  bridges.  It  further  appears  that  officials 
of  the  company  admitted,  as  long  as  ten  years  ago,  that  the  sta- 
tion complained  of  herein  was  inadequate  and  that  a  new  depot 
was  required.  The  present  building  has  been  used  for  some 
forty  years  and  during  that  time  has  never  been  enlarged,  except 
for  some  recent  changes  which  were  more  of  the  nature  of  re- 
arrangement than  of  enlargement. 

Without  doubt  changes  have  occurred  with  respect  to  the 
switching  operations.  New  switch  yards  have  been  established 
to  meet  the  increased  volume  of  business,  and  this  has  doubtless 
had  some  effect  upon  the  amount  of  switching  done  at  the  Allis 
station,  but  the  re'ief,  if  any,  has  not  been  sufficient  to  elimi- 
nate the  danger  of  which  complaint  is  made. 

Respondent  chose  not  to  present  any  witnesses  on  its  behalf, 
and  made  no  attempt  to  show  that  the  conditions  complained  of 
were  not  substantially  as  represented  in  the  petition  and  in  the 
testimony  given  in  support  thereof,  but  filed  with  the  Commis- 
sion the  two  following  statements  relative  to  passenger  traffi'c 
and  receipts  at  Allis  station  and  certain  other  stations,  more  or  less 
referred  to  in  the  testimony,  as  types  of  structures  which  would 
be  appropriate  to  follow  in  building  a  new  depot  at  Allis : 


STATEMENT  SHOWING  THE  NUMBER  OF  PASSENGERS  FORWARDED  FROM 
KENOSHA.  RACINE  AND  SOUTH  MILWAUKEE. 

For  the  Tear  Ending  June  30,  1909. 


SUtions. 


Kenosha 

Racine 

Sooth  Milwaukee 


One  way 
passenirer. 


92.«87 

90,762 

1,895 


Excursion 
passenirer. 


Commutation 
passenirer. 


172 


a9.8n» 

800 

19,975 


Total. 


102. 0A2 
92.328 
21,872 


NoTK:— The  above  includes  local,  conductor  and  interline  tickets. 
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STATEMENT  SHOWING  THE  NUMBER  OF  PA SSENGEIiS  FORWARDED  FROM 

ALLIS  STATION. 


Fttr  the  Year  Ending  June  30.  1909. 

Months. 

One  way 
pasiienirer. 

1,823 
1,045 
1.018 
1,402 
l,2aj 
1,11b 

1,091 
930 
927 

1.0U2 

1.095 

1.121 

Excursion 
passenirer. 

Commutation 
passenirer. 

Total. 

July 

1908. 

250 

200 

225 

325           ! 

250 

J75 

325 

275 

250           , 

425           < 

425            ' 

350 

2.083 

AU£'USt 

2 

I.M7 

September 

1.843 

October  

1.787 

November , 

1.478 

December 

1.293 

January... 

1909. 

1.416 

February 

1.211 

March 

1.177 

April 

1,427 

May :::::::::::::.:: 

1,520 

June 

1,471 

Total.. 

15.070 

2 

3.475            . 

18.553 

Notk:— The  above  includes  loc^al.  conductor  and  interline  tickets. 


There  is  no  contention  on  the  part  of  the  company  that  the 
situation  at  Allis  station,  as  described  by  the  witnesses,  is  de- 
sirable or  should  be  continued.  The  company  has  contemplated 
for  several  years  past  the  erection  of  a  new  station  at  that  point. 
This  is  quite  evident  from  the  fact  that  the  information  was  com- 
municated to  a  committee  of  interested  business  men  of  the 
south  side,  and  the  plans  of  the  proposed  structure  produced  and 
explained  to  them  by  the  company.  Since  then,  however,  im- 
portant considerations,  involving  vast  improvements  in  the  com- 
pany's lines  and  facilities  in  Milwaukee,  have  arisen  which  pre- 
cluded definite  action  in  the  station  matter  until  the  nature  and 
character  of  such  improvements  and  the  details  thereof  had  fully 
matured.  As  the  proper  location  and  character  of  the  proposed 
structure  might  necessarily  be  more  or  less  affected  by  the  con- 
templated improvements,  the  matter  of  the  immediate  construc- 
tion of  the  new  station  w^as  delayed  from  time  to  time,  pending 
developments  in  the  plans  and  details  of  such  improvements. 
Among  the  improvements  mentioned  may  be  noted,  especially, 
the  elevation  of  the  tracks  crossing  the  Kinnickinnic  river  and 
for  some  distance  north  and  south  of  the  river,  the  new  switch- 
ing yards,  and  more  recently  a  proposed  new  line  extending  west 
through  the  state,  of  which  infprmation  has  recently  come  to  the 
public.     The  latter  extension  will  doubtless  be  of  immeasurable 
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benefit  to  the  commercial  and  manufacturing  interests  of  the 
south  side  as  well  as  of  the  entire  city.  This  will  more  fully 
appear  when  the  extent  and  purpose  of  this  improvement  is  made 
known  to  the  public  by  the  company. 

It  is  only  just  that  such  matters  be  referred  to  in  view  of  the 
testimony  given,  as  otherwise  the  impression  might  remain  that 
the  company,  in  total  disregard  of  its  public  obligation  and  with- 
out any  reason  therefor,  deliberately  deceived  a  large  number  of 
citizens  by  promising  that  which  it  never  intended  to  perform. 
Neither  the  petitioners  nor  their  witnesses  have  impugned  the 
good  faith  of  the  company  in  the  matter,  but  they  were  unwilling 
to  wait  indefinitely  for  the  accomplishment  of  that  which,  in  their, 
judgment,  an  imperious  public  necessity  demanded  to  be  accom- 
plished at  the  earliest  possible  time.  While  not  cognizant  of  the 
respondent's  reasons  for  delay  in  the  past,  those  witnesses  who 
testified  on  the  matter  of  the  time  within  which  the  company 
should  act  in  the  matter,  expressed  the  opinion  that  a  year  would 
be  a  reasonable  time  within  which  to  complete  the  stnicture,  and 
in  this  opinion  we  concur. 

With  reference  to  the  dimensions  and  design  of  the  station 
building  or  the  materials  out  of  which  it  should  be  constructed, 
we  may  say  that  they  are  matters  properly  to  be  determined  by 
the  respondent.  As  was  said  in  Lienevtann  v,  C.  M.  &  St.  P. 
/?.  Co.  2  W.  R.  C  R.  91: 

"All  of  these  are  factors  regarding  which  the  Commission  has 
no  definite  knowledge,  and  even  if  it  had  this  knowledge  it 
would  scarcely  be  justified  in  prescribing,  with  requisite  detail, 
matters  relating  to  such  a  thing  as  the  construction  of  a  rail- 
way station.  That  should  properly  be  left,  in  the  first  instance, 
to  the  best  judgment  of  the  railway  company,  and  if  the  kind 
of  station  which  the  railway  company  may  construct  should 
prove  to  be  inadequate,  the  Commission  will  then  entertain  a 
complaint  with  reference  to  the  same  and  render  such  a  deci- 
sion as  the  merits  of  the  question  may  warrant." 

There  are,  however,  certain  factors  that  should  not  be  ig- 
nored by  the  company  in  its  plans  for  a  new  station  at  Allis. 
While  it  is  true,  as  stated  in  the  answer,  "that  Allis  is  and  must 
always  be  a  sub-station,  being  only  1.6  miles  distant  from  the 
principal  passenger  station  of  respondent  in  Milwaukee,"  yet  the 
fact  must  not  be  overlooked  that  Milwaukee,  like  ancient  Gaul, 
is  "divided  into  three  parts,"  one  of  which  parts  is  known  as 
the  south  side,  and  contains  a  population  of  upwards  of  one)Ql^  I 
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hundred  thousand  people.  It  has  many  of  the  largest  and  most 
important  manufacturing  industries  of  the  city.  Numerous  busi- 
ness streets  are  found  on  the  south  side  on  which  wholesale  and 
retail  stores  and  establishments  of  various  kinds  flourish  in  great 
numbers.  It  is  separated  from  the  east  side  and  the  west  side  by 
two  rivers.  The  difficulty  residents  of  the  south  side  encounter 
in  reaching  the  east  side  of  the  city,  where  respondent's  princi- 
pal passenger  depot  is  located,  is  enhanced  by  the  passing  of 
boats  back  and  forth  on  these  rivers  to  and  from  the  various 
docks,  which  necessitates  the  opening  of  bridges  connecting  the 
south  side  with  the  east  and  west  sides  of  the  city,  and  often 
considerable  delay  is  occasioned  by  this  as  well  as  by  trains  and 
engines  passing  back  and  forth  upon  the  different  railway  tracks- 
which  are  so  situated  that  it  is  also  necessary  to  cross  them  in 
order  to  arrive  at  the  business  center  of  either  the  east  or  the 
west  side  or  the  streets  leading  to  the  respondent's  passenger  sta- 
tion at  the  foot  of  Wisconsin  street.  To  go  by  street  car  from 
the  business  center  of  the  south  side,  which  is  but  a  few  blocks 
from  Allis  station,  to  the  foot  of  Wisconsin  street  requires  at 
least  itwenty-five  minutes  when  no  impediment  of  either  water 
or  rail  traffic  occurs.  The  probability  of  such  impediment,  how- 
ever, renders  it  necessary  to  add  at  least  twenty  minutes  if  it  is 
the  intention  of  the  person  going  to  meet  or  depart  upon  any 
train  at  the  main  station.  In  fact,  as  far  as  the  actual  need  of 
the  people  of  the  south  side  for  passenger  station  facilities  and 
conveniences  is  concerned,  they  must  be  regarded  in  the  light 
of  a  separate  community  of  over  one  hundred  thousand  popula- 
tion. To  meet  this  situation  the  company  should  erect,  and  we 
have  full  confidence  that  it  will  erect,  a  structure  of  suitable  de- 
sign and  adequate  in  every  respect  for  the  comfort,  safety  and 
convenience  of  the  public. 

It  is  Therefore  Ordered,  That  the  Chicago  &  North  Western 
Railway  Company  provide  a  new  station  building  at  Allis  in  the 
city  of  Milwaukee.  Wis.,  which  shall  be  reasonably  adequate  for 
the  passenger  traffic  obtaining  at  that  station,  and  which  shall  be 
so  arranged  as  to  platforms  that  passengers  may  enter  and  alight 
from  cars  with  safety. 

October  1,  1910,  is  deemed  a  reasonable  date,  not  later  than 
which  said  station  shall  be  open  to  public  traffic. 
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IDEAL,  LUMBER  AND  COAL  COMPANY 

vs. 
CHICAGO,   MILWAUKEE   AND   ST.   PAUL  RAILWAY   COMPANY. 


Decided  Sep.  2^,  1909, 


Petition  alleging  an  overcharge  on  a  shipment  of  coke  from  Green 
Bay  to  Appleton.  A  reasonable  rate  had  been  in  effei^t  before 
the  shipment  moved  and  was  subsequently  re-established. 

Held:  That  the  rate  charged  was  unusual  and  exorbitant  and  refund 
ordered. 

The  petitipiKr  is  a  corporation  dealing  in  coal,  coke  and  other 
commodities  at  Appleton,  Wis.  It  alleges  that  on  Jan.  27,  1909, 
it  made  a  shipment  of  coke  from  Green  Bay,  Wis.,  to  Apple- 
ton,  Wis.,  the  weight  of  the  same  being  74,400  lbs.;  that  the 
respondent  charged  and  collected  upon  said  shipment  the  sum 
of  $33,48,  which  was  based  upon  a  rate  of  4.5  cts.  per  100  lbs., 
as  shown  in  respondent's  tariff  G.  F.  D.  No.  4700,  I.  C.  C. 
A-7890;  that  previous  to  Nov.  10,  1908,  a  rate  of  75  cts.  per 
ton  was  applicable  to  shipments  of  coke  from  Green  Bay  to 
Appleton;  that  said  rate  of  75  cts.  per  ton  was  re-established 
and  became  effective  March  30,  1909;  that  the  charge  exacted 
of  the  petitioner  was  unusual  and  exorbitant ;  that  a  reasonable 
rate  to  be  charged  upon  said  shipment  would  have  been  a  rate 
of  75  cts.  per  ton ;  and  that,  had  said  shipment  moved  at  the 
rate  of  75  cts.  per  ton,  the  charges  upon  same  would  have  been 
$27.90,  or  $5.58  less  than  the  amount  petitioner  was  obliged  to 
pay  for  said  shipment.  Wherefore  petitioner  prays  that  the  re- 
spondent be  authorized  and  directed  to  refund  to  it  the  said 
sum  of  $5.58. 

The  respondent,  answering  the  petition  herein,  admits  all  the 
material  allegations  and  joins  in  the  prayer  thereof.  The  claim 
was  submitted  for  determination  upon  the  pleadings,  papers, 
TOUchers  and  files  appertaining  thereto. 

The  rate  charged  upon  the  shipment  in  question,  4.5  cts.  per 
100  lbs.,  was  regular  class  D  rate,  which  was  in  effect  from 
Nov.  10,  1908,  to  March  30,  1909,     Previous  to  Nov.  10,  1908, 
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respondent's  tariff  G.  F.  D.  42940  named  a  rate  of  75  cts.  per 
ton  applicable  to  such  shipments.  This  tariff  carried  a  number 
of  miscellaneous  rates,  rules,  etc.,  and  when  canceled  on  Nov. 
10,  1908,  some  of  such  rates,  rules,  etc.,  were  not  specifically 
provided  for  in  other  tariffs.  Among  the  rates  thus  not  pro- 
vided for  was  the  rate  from  Green  Bay  to  Appleton.  Evidently, 
when  it  was  discovered  that  a  necessity  for  such  rate  existed, 
the  same  was  again  provided  in  the  regular  coal  and  coke  tariff 
G.  F.  D.  No.  2500,  which  became  effective  March  30,  1909. 
It  may  be  here  noted  that  a  rate  of  75  cts.  per  ton  on  coke  mov- 
ing from  Green  Bay  to  Appleton  has  been  in  effect  on  the  Chi- 
cago &  North  Western  Railway  for  a  number  of  years. 

Under  the  circumstances  reparation  will  be  awarded  as  de- 
manded. Beaver  Dam  Malleable  Iron  Works  v,  C.  M.  &  St.  P, 
R.  Co.  2  W.  R.  C.  R.  703. 

We  therefore  decide  that  the  rate  of  4.5  cts.  per  cwt.,  ex- 
acted of  the  petitioner  by  the  respondent  for  the  aforesaid  ship- 
ment of  coke  from  Green  Bay,  Wis.,  to  Appleton,  Wis.,  is  un- 
usual and  exorbitant,  and  do  further  find  that  a  reasonable 
charge  for  the  service  rendered  by  the  respondent  in  transport- 
ing said  coke,  as  aforesaid,  would  have  been  75  cts.  per  ton. 
The  amount  collected  by  respondent  for  said  shipment  in  ex- 
cess of  the  charge  herein  found  to  be  reasonable  is'*$5.58. 

Now.  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  refund  to  the  said  Ideal  Lum- 
ber and  Coal  Company  the  sum  of  $5.58. 
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PABST  BREWING  COMPANY 

vs. 
CHICAGO  AND   NORTH   WESTERN   RAILWAY   COMPANY. 


Decided  Sept.  24,  1909. 


Petition  alleging  overcharges  on  certain  shipments  of  beer,  by  reason 
of  the  omission  of  a  commodity  rate  in  respondent's  schedule 
for  shipments  between  Milwaukee  and  South  Milwaukee, 
which  rate  had  been  in  effect  previous  to  the  movement  of  the 
shipments  in  question,  and  was  subsequently  re-established. 
Three  of  the  shipments  were  shown  to  have  arrived  at  their 
point  of  destination  more  than  six  months  before  the  filing 
of  this  petition. 

Held:  That,  by  reason  of  the  statute  of  limitations,  the  Commission 
has  no  jurisdiction  over  three  claims.  Refund  ordered  as  to 
the  balance  of  the  claims. 

The  petitioner  is  a  corporation  engaged  in  the  brewery  busi- 
ness at  Milwaukee,  Wis.  It  alleges  that  it  shipped  beer  from 
Milwaukee,  Wis.,  to  South  Milwaukee,  Wis.,  as  per  the  fol- 
lowing statement : 


Date. 

Car  No. 

Weiffht. 

Charges. 

Should  be 

Overcharire. 

Nov.  12, 1M8 

26,964 

""33*062*'  ■ 
27,110 

30,250 
180 
30,170 
30.650 
40 
31,040 
30,770 
30.600 
30,320 

113  61 
22 
13  58 
13  80 
10 
13  97 
13  85 
13  77 
13  64 

19  07 
22 
906 
920 
10 
9  31 
923 
9  18 
909 

Nov.  M,  1908 

Dec.  11, 1908 

$4  54 
453 
4  60 

Dec.  29, 1906 

27,006 
33.106 
26.942 
33.664 

4  66 

Jan.  22, 1909 

4  62 

Feb.    1,1909 

4  59 

Feb.  16,1909. 

4  55 

It  further  alleges  that  it  was  overcharged  on  said  shipments 
by  reason  of  the  fact  that  the  respondent  made  an  error  in  pub- 
lishing their  tariff  G.  F.  D.  No.  5678— €,  effective  April  20, 
1908,  by  neglecting  to  include  the  commodity  rate  of  3  cts.  per 
cwt.  on  beer  from  Milwaukee  to  South  Milwaukee;  that  prior 
to  the  issuance  of  said  tariff,  G.  F.  D.  No.  5678— B,  effective 
Nov.  20,  1907,  carried  a  rate  on  beer  in  carload  lots  from  Mil- 
waukee to  South  Milwaukee  of  3  cts.  per  cwt. ;  that  subsequent 
to  the  issuance  of  tariff  G.  F.  D.  No.  5678— C  the  respondent 
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issued  supplement  No.  9  to  G.  F.  D.  No.  5678 — C,  restoring" 
the  old  rate  of  3  cts.  per  cwt.  on  beer  from  Milwaukee  to  South 
Milwaukee;  and  that,  on  account  of  such  oversight,  the  pe- 
titioner was  obliged  to  pay  an  exorbitant  rate.  Wherefore  the 
petitioner  prays  that  the  respondent  be  required  to  make  repar- 
ation to  it  for  such  overcharge  in  the  sum  of  $32.09. 

The  respondent,  answering  the  petition,  admits  the  allegations 
thereof  and  says  that  it  has  no  objection  to  the  making  of  an 
order  by  the  Commission  authorizing  a  refund  to  the  petitioner 
of  the  overcharge  collected  from  it,  in  the  sum  of  $32.09  as  al- 
leged in  the  petition.  * 

The  case  was  submitted  upon  the  pleadings,  papers,  schedules, 
vouchers  and  documents  on  file. 

Under  the  circumstances  disclosed  by  the  record  the  petitioner 
is  entitled  to  reparation.  Beaver  Dam  Malleable  Iron  Works 
V,  C  M,  &  St.  P,  R.  Co.  2  W.  R.  C.  R.  703.  Fountain-Camp- 
bell Lumber  Co.  v.  C.  St,  P.  M,  &  O.  R.  Co.  3  W.  R.  C.  R.  63. 
Steven  &  Jarvis  Lumber  Co.  v.  C.  St,  P.  M.  &  0.  R.  Co.,  3 
W.  R.  C.  R.  66. 

However,  it  is  to  be  regretted  that  the  petitioner  permitted 
the  statute  of  limitations  to  run  against  three  of  the  shipments 
in  question.  No  claim  or  notice  of  any  claim  was  filed  with  the 
Commission  until  June  23,  1909,  more  than  six  months  after 
the  first  three  shipments  in  question  reached  their  destination. 

The  Commission  is  therefore  without  authority  to  authorize  a 
refund  as  to  such  shipments.     Sec.  1797 — 37m. 

We  decide  that  the  charges  exacted  of  the  petitioner  by  the 
respondent  for  the  aforesaid  transportation  services  are  un- 
usual and  exorbitant,  and  find  that  the  reasonable  charge  for 
such  services  would  have  been  3  cts.  per  cwt.,  as  provided  in 
tariflF  supplement  No.  9  to  G.  F.  D.,  No.  5678— C. 

Now,  Therefore,  it  is  Ordered,  That  so  much  of  the  said 
claim  for  reparation  on  shipments  of  beer  which  were  made  on 
Nov.  12,  24,  and  Dec.  11,  1908,  be  and  the  same  is  hereby  dis- 
missed. 

It  is  Further  Ordered,  That  the  Chicago  &  North  Western 
Railway  Company  be  and  the  same  is  hereby  authorized  and  di- 
rected to  refund  to  the  said  Pabst  Brewing  Company  the  sum 
of  $18.42,  excess  charged  upon  tfte  aforesaid  shipments  of  beer 
made  on  and  between  Dec.  29,  1908,  and  Feb.  16,  1909,  in- 
clusive. 
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H.  W.  WRIGHT  LUMBER  COMPANY 

VB. 

CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY, 
CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY. 


Decided  Sep,  24,  1909. 


Petition  alleging  excessive  charges  on  certain  shipments  of  tan  bark, 
resulting  trom  respondents'  omitting  to  protect  intermediate 
points  in  their  Joint  rate,  and  thereiore  charging  the  sum  of 
the  local  rates.  The  C.  ft  N.  W.  Ry.  Co.,  in  its  separate 
answer,  alleged  that  it  received  only  a  reasonable  compensa- 
tion tor  its  share  of  the  haul,  being  the  same  as  its  com- 
pensation provided  by  the  Joint  rate  subsequently  established. 

Held:  That  the  rate  charged  was  unusual  and  exorbitant  and  refund 
ordered  to  be  paid  by  the  C.  M.  ft  St.  P.  Ry.  Co.  Petition  dis- 
missed as  to  the  C.  ft  N.  W.  Ry.  Co. 

The  petitioner  is  a  corporation  having  its  principal  office 
at  Merrill,  Wis.  It  alleges  that  during  the  months  of  Decem- 
ber, 1908,  and  January,  1909,  it  made  eleven  shipments  of  tan 
bark  from  Dunfield  and  Dudley  Spur,  Wis.,  to  Kenosha,  Wis.; 
that  upon  said  shipments  the  said  respondents  charged  and  col- 
lected the  sum  of  $414.7G,  which  charges  were  based  upon  a 
rate  of  14  cts.  per  cwt.,  said  rate  of  14  cts.  per  cwt.  being  the 
sum  of  the  local  rates  in  effect  between  the  aforesaid  points 
based  upon  Milwaukee;  that  at  the  time  of  transf>ortation  of 
said  shipments  fhere  was  a  rate  of  10  cts.  per  cwt.  on  tan  bark 
shipped  from  other  points  upon  what  is  known  as  the  Gleason 
line  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  to  Keno- 
sha, and  that  said  rate  of  10  cts.  could  not  be  applied  from 
Dudley  Spur  and  Dunfield,  although  they  were  intermediate 
between  other  points  at  which  the  10  ct.  rate  applied,  by  reason 
of  the  fact  that  the  tariff  naming  said  rate  of  10  cts.  applied 
only  from  specific  points ;  that  said  rate  of  10  cts.  per  cwt.  has 
since  been  published  to  become  effective  July  9,  1909,  from  said 
stations  of  Dunfield  and  Dudley  Spur,  Wis.,  to  Kenosha,  said 
rate  being  shown  in  C.  M.  &  St.  P.  Ry.  tariff  G.  F.  D.  No. 
5688 — E;  that  attached  to  the  petition  is  a  statement  showing 
dates  upon  which  the  said  shipments  were  made,  car  numbers, 
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weights,  charges  actually  collected  and  what  the  charges  would 
have  been  at  the  rate  of  10  cts.,  and  also  amount  of  overcharge; 
and  that  any  charge  in  excess  of  the  rate  of  10  cts.  per  cwt. 
upon  said  shipments  was,  in  fact,  unjust,  unreasonable  and  ex- 
cessive. Wherefore  the  petitioner  prays  that  the  respondents 
be  required  and  authorized  to  refund  to  the  petitioner  the  sum 
of  $118.50,  which  is  the  amount  of  the  overcharge  upon  the 
aforesaid  shipments. 

The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  an- 
swering the  petition  herein,  admits  that  the  allegations  con- 
tained in  said  petition  regarding  the  movement  of  the  ship- 
ments in  question  and  the  charges  collected  upon  the  same  are 
true,  and  alleges  that  by  reason  of  the  fact  that  there  is  a 
10  ct.  rate  applied  from  points  on  the  Gleason  line,  which  are 
more  distant  from  Kenosha,  Wis.,  than  are  either  Dunfield  or 
Dudley  Spur,  the  charging  of  a  higher  rate  than  said  10  ct. 
rate  was,  in  fact,  unjust  and  unreasonable. 

The  Chicago  &  North  Western  Railway  Company,  answer- 
ing the  petition  herein,  avers  that  it  has  not  been  able  to  check 
over  all  of  the  shipments  listed  by  the  petitioner  in  its  petition, 
but  that  it  believes  the  statements,  which  are  therein  made  with 
respect  to  the  rates  which  were  charged  upon  said  shipments, 
are  correct.  It  further  alleges,  however,  that  when  said  ship- 
ments moved,  there  was  in  effect  a  rate  of  10  cts.  per  cwt.  on 
carload  shipments  of  tan  bark  originating  at  the  petitioner's 
logging  road,  but  not  including  Dunfield  or  Dudley  Spur,  out 
of  which  rate  this  respondent  received  3  cts.  per  cwt.  for  its 
haul  from  Milwaukee  to  Kenosha,  which  is  its  published  tar- 
iff rate  for  such  transportation  between  such  points;  that  out 
of  the  rate  which  was  charged  on  said  shipments  referred  to  in 
said  complaint  this  respondent  received  the  said  sum  of  3  cts. 
per  cwt.  as  and  for  its  local  rate  from  Milwaukee  to  Kenosha; 
and  that  out  of  the  through  rate  which  has  been  published  and 
put  in  effect  by  its  co-respondent  from  Dunfield  and  Dudley  Spur 
to  Kenosha,  as  alleged  in  the  petition,  this  respondent  will  still 
receive  the  said  rate  of  3  cts.  per  cwt.  Wherefore  this  re- 
spondent prays  that  the  petition  should  be  dismissed  as  to  it 
and  no  order  should  be  entered  as  to  any  refund  as  to  this  re- 
spondent on  account  of  said  shipments  or  the  charges  thereon. 

The  claim,  herein  was  submitted  upon  the  pleadings,  receipted 
bills,  vouchers,  schedules  and  documents  on  file. 
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It  is  conceded  that  under  the  circumstances  no  order  should 
be  entered  requiring  the  Chicago  &  North  Western  Railway 
Company  to  contribute  any  portion  of  the  amount  of  refund 
that  may  be  ordered.  It  is  also  admitted  that  under  the  cir- 
cumstances reparation  should  be  awarded.  Beaver  Dam  Maile- 
able  Iron  Works  v.  C.  M,  &  St.  F.  R.  Co.  2  W.  R.  C  R.  703. 
Founftiin-Campbell  Lumber  Co.  v.  C.  St.  P.  M.  &  O.  R.  Co. 
3  W.  R.  C.  R.  63.  Steven  &  Janns  Lumber  Co.  v.  C.  St.  P.  M.  & 
O.  R.  Co,  3  W.  R.  C.  R.  66. 

According  to  the  principle  announced  in  the  cases  cited,  we 
find  and  determine  that  the  charges  exacted  of  the  petitioner  by 
the  respondents  for  the  aforesaid  shipments  of  tan  bark  were 
unusual  and  exorbitant,  and  we  further  find  that  the  reasonable 
charge  to  have  been  exacted  was  the  joint  rate  of  10  cts.  per 
cwt.  now  in  effect.  An  order  will  therefore  be  entered  author- 
izing the  respondent  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  to  refund  to  the  petitioner  the  sum  of  $118.60,  which 
is  the  amount  paid  by  the  petitioner  in  excess  of  the  reasonable 
charge  for  the  aforesaid  shipments. 

Now,  Therefore,  it  is  Ordered,  That  the  petition  be  dis- 
missed as  to  the  Chicago  &  North  Western  Railway  Company. 

It  is  Further  Ordered,  That  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  be  and  the  same  is  hereby  authorized 
and  directed  to  refund  to  the  said  H.  W.  Wright  Lumber  Com- 
pany the  said  sum  of  $118.50. 
12-^R.  D. 
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GEORGE    P.    MEYER 

vs. 
THE  RIB  LAKE  LUMBER  COMPANY, 
WISCONSIN  CENTRAL  RAILWAY  COMPANY. 


Submitted  July  13,  1909.    Decided  Sep.  25,  1900. 


Petition  alleging  that  respondents  have  operated  as  a  common  car- 
rier a  line  of  railway  known  as  the  Rib  Lake  Branch  Exten- 
sion, extending  from  Rib  Lake  to  Spirit  Falls  up  to  and  in- 
cluding the  year  1908,  but  that  the  respondents  have  refused 
to  perfoim  the  services  heretofore  performed  during  the 
summer  of  the  year  1909.  The  prayer  is  for  an  order  requir- 
ing regular  service  on  the  line  in  question. 

The  answers  of  .the  respondents  deny  that  either  or  both  have  at  any. 
time  operated  the  line  of  railway  known  as  the  Rib  Lake 
Branch  Extension  as  a  common  carrier  and  the  lumber  com- 
pany denies  that  it  ever  has  operated  any  railroad  as  a 
common  carrier,  but  only  as  a  logging  road;  it  is  claimed  that 
all  shipments  heretofore  made  have  been  made  by  special 
agreement  and  at  the  discretion  and  convenience  of  the  re- 
spondents. 

The  contract  between  the  Wisconsin  Central  Railway  Co.  and  the 
Rib  Lake  Lumber  Co.  in  its  transportation  features  places 
ultimate  responsibility  for  the  operation  of  the  branch  ex- 
tension in  the  railway  company.  The  railway  company  de- 
cides who  may  operate  over  the  line,  it  passes  upon  the 
qualification  of  the  train  crews,  it  is  ultimately  responsible 
for  the  maintenance  of  the  track  and,  on  the  whole,  the  con- 
clusion Is  reached  that  the  contract  contemplates  the  incor- 
poration of  the  Rib  Lake  Branch  Extension  by  the  Wisconsin 
Central  Railway  Co.  as  an  integral  part  of  its  system. 

The  branch  extension  lies  in  two  counties,  in  one  of  which  it  is  not 
assessed  at  all,  and  in  the  other  of  which  it  is  assessed  at 
$5,000  for  rolling  stock  only.  In  neither  county  is  an  as- 
sessment made  upon  the  right-of-way  and  track.  Reference 
Is  made  to  a  similar  case  reported  in  1  W.  R.  C.  R.  739,  and 
the  conclusion  reached  that  the  Rib  Lake  Branch  Extension 
has  been  operated  by  the  Wisconsin  Central  Railway  Co.  or 
its  agents  as  a  common  carrier  and  that  public  convenience 
and  necessity  require  its  operation  in  the  future.  A  certain 
minimum  of  service  is  required  of  the  common  carrier  and 
this  minimum  is  prescribed.  If,  as  claimed  by  respondents, 
even  this  minimum  of  service  compels  operation  at  a  loss, 
this  Commission  has  no  power  to  afford  relief.  Such  relief 
can  only  be  granted  by  the  legislature. 

The  petitioner  in  this  proceeding,  a  resident  of  Price  county, 
and  a  shipper  of  pulp  wood,  railway  ties  and  other  forest  prod- 
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ucts,  alleges  that  the  above-named  respondents  are  common  car- 
riers, operating  in  this  state  and  therefore  subject  to  the  pro- 
visions of  ch.  87  of  the  Statutes  of  1898  and  ch.  362,  Laws  of 
1905,  and  acts  amendatory  thereto;  that  the  respondents  oper- 
ate a  railroad  from  Chelsea  on  the  Wisconsin  Central  to  Rib 
Lake,  and  from  Rib  Lake  to  a  point  near  Spirit  Falls ;  that 
during  the  summer  of  1908  this  line  of  railroad  was  operated 
a^  a  common  carrier;  that  for  some  time  past  respondents  have 
refused  and  still  do  refuse  to  operate  that  portion  of  their  lines 
between  Rib  Lake  and  Spirit  Falls  as  a  common  carrier  and 
refuse  to  accept  shipments  from  petitioner  and  others;  that  re- 
spondents have  furnished  cars  for  use  between  Rib  Lake  and 
Spirit  Falls,  but  have  refused  to  do  so  at  petitioner's  request, 
thereby  discriminating  against  him;  that  the  rates  charged  for 
the  transportation  of  pulp  wood,  cord  wood  and  other  forest 
products  from  points  between  Spirit  Falls  and  Rib  Lake,  and 
between  Rib  Lake  and  Chelsea  are  excessive,  unreasonable  and 
unlawful. 

The  petitioner  prays  for  an  order  requiring  respondents  to 
desist  from  the  aforesaid  violations  of  the  law  and  compelling 
them  to  operate  the  line  between  Rib  Lake  and  Spirit  Falls  as 
common  carriers;  also  for  a  determination  of  what  constitute 
reasonable  rates  to  be  charged  by  respondents  for  the  transpor- 
tation, of  forest  products. 

The  answer  of  the  Wisconsin  Central  Railway  Company  ad- 
mits that  it  is  a  common  carrier,  but  denies  that  it  operates  a 
line  of  railroad  beyond  Rib  Lake.  It  denies  further  that  it  has 
ever  operated  as  a  common  carrier  or  otherwise  the  branch  line 
of  railroad  between  Rib  Lake  and  Spirit  Falls  and  alleges,  on  in- 
formation and  belief,  that  the  other  respondent  named  in  the 
petition  never  operated  it  as  a  common  carrier  but  only  as  a 
private  logging  road.  Respondent  further  denies  ever  having 
committed  any  act  which  was  discriminatory  as  against  the  pe- 
titioner, although  it  expresses  uncertainty  as  to  its  ever  having 
refused  cars  to  him  or  anyone  else. 

The  answer  of  the  Rib  Lake  Lumber  Company  alleges  that  it 
is  a  corporation  organized  under  ch.  86  of  the  Statutes  of  1898, 
originally  as  the  W.  A.  Osborn  Lumber  Company,  and  quotes 
from  its  articles  of  organization  to  show  that  the  purposes  of  the 
corporation  are  similar  to  the  purposes  of  an  ordinary  land  and 
lumber  company  and  has  never  possessed  nor  exercised  the  pow- 
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ers  of  a  common  carrier.  The  answer  denies  that  respondent 
has  ever  operated  the  line  from  Chelsea  to  Rib  Lake  or  Rib  Lake 
to  Spirit  Falls  as  a  common  carrier,  nor  between  any  other  points 
in  the  state  of  Wisconsin;  that,  on  the  other  hand,  it  has  oper- 
ated the  branch  between  Rib  Lake  and  Spirit  Falls,  called  the 
Rib  Lake  Branch  Extension,  merely  as  a  private  logging  rail- 
road. Respondent  sets  forth  that  it  possesses  extensive  tim- 
ber lands  easterly  and  northeasterly  of  Rib  Lake  and  a  sawmill 
at  Rib  Lake.  Respondent  further  denies  that  the  Rib  Lake 
Branch  Extension  was  ever  operated  as  a  common  carrier  by 
any  firm,  corporation  or  individual.  The  only  equipment  pos- 
sessed by  respondent  Rib  Lake  Lumber  Company  consists  of 
two  logging  locomotives  and  seventy-five  logging  cars.  Re- 
spondent has  never  operated  said  logging  railroad  on  any  sched- 
ule or  at  any  regular  or  stated  times,  but  only  as  resp)ondent's 
business  required  and  permitted. 

The  answer  of  The  Rib  Lake  Lumber  Company  admits  that  at 
divers  times  it  has  hauled  material  for  other  persons  in  carload 
lots,  but  insists  that  such  acts  were  in  pursuance  of  special  agree- 
ments covering  each  shipment  and  only  at  times  when  respond- 
ent was  operating  for  its  own  convenience.  It  had  always  re- 
served the  right,  at  its  discretion,  to  refuse  any  shijMnents.  It 
alleges  that  it  has  always  disclaimed  being  a  common  carrier  and 
has  never  held  itself  out  as  such. 

The  hearing  was  held  in  the  office  of  the  Railroad  Commis- 
sion, July  13,  1909.  The  petitioner  appeared  in  his  own  behalf. 
Quarles,  Spence  &  Quarles,  by  George  Lines,  appeared  for  the 
Rib  Lake  Lumber  Company,  and  A,  H,  Bright  for  the  Wiscon- 
sin Central  Railway  Company. 

The  petitioner  testified  that  he  is  a  farmer  residing  in  the 
town  of  Brannon,  Price  county,  through  the  southeastern  cor- 
ner of  which  the  logging  road  in  question  runs  in  a  northeasterly 
direction  from  Rib  Lake  to  a  point  near  Spirit  Falls,  a  dis- 
tance of  seventeen  miles,  where  it  connects  with  the  Marinette, 
Tomahawk  &  Western  Railway  Company.  He  testified  that  the 
company  does  not  operate  trains  at  any  stated  intervals  nor  at 
any  regular  times.  For  the  last  two  years  it  has  not  operated 
the  railroad  during  the  winter  months,  so  that  shippers  were 
compelled  to  ship  during  the  summer,  when  farmers  are  too 
busy  to  attend  to  logging  and  shipping  operations.  He  pre- 
sented petitions  showing  the  demands   and   the   sentiments   of 
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people  living  in  the  vicinity  of  the  railroad  involved  in  this  pro- 
ceeding. Fifty-five  merchants,  business  men,  residents  of 
Spirit  Falls,  complain  of  poor  service  and  pray  for  relief.  Cor- 
respondence submitted  in  connection  with  exhibits  would  seem 
to  indicate  that  prospective  buyers  hesitate  in  dealing  with  Bran- 
non  farmers  on  account  of  the  poor  service  and  the  lack  of 
proper  facilities.  As  a  result,  the  prices  received  by  shippers  in 
that  territory  are  lower  than  they  would  be  with  good  service 
and  facilities  and  reasonable  rates.  The  price  of  saw-logs,  for 
instance,  is  only  $5.50  "in  the  river"  and  $8.00  "on  the  cars.'* 
However,  the  complaint  is  directed  not  so  much  at  the  rates 
charged  as  at  the  irregularity  and  uncertainty  of  the  service. 
"They  come  out  there  whenever  they  feel  like  it,*'  in  the  words 
of  the  petitioner,  practically  sums  up  petitioner's  grievance.  Pe- 
titioner and  people  whom  he  represents  would  be  satisfied  with 
a  train  once  or  twice  a  week,  provided  they  were  assured  of  its 
coming  somewhere  near  schedule  time. 

The  territory  which  would  be  benefited  by  the  better  service 
demanded  contains  a  population  of  about  one  hundred  people 
within  an  area  five  miles  on  either  side  of  the  track,  and  three 
miles  long.  Almost  all  are  scattered  farmers,  and  there  is  only 
one  settlement,  known  as  Spirit,  located  about  nine  miles  east 
from  Ogema,  petitioner's  post  office  address.  The  forest  prod- 
ucts to  be  hauled  out  of  this  territory  consist  chiefly  of  bark, 
pulp  wood,  cord  wood  and  ties.  There  is  also  a  considerable 
quantity  of  logs,  none  of  which  are  owned,  either  by  original 
acquisition  from  the  Wisconsin  Central  Railway  Company  or  by 
purchase  from  settlers,  by  the  Rib  Lake  Lumber  Company. 

To  show  that  the  respondent  has  not  been  hauling  products 
for  farmers  merely  while  it  was  still  engaged  in  logging  opera- 
tions along  its  right  of  way,  petitioner  testified  that  for  two  years 
past  the  Rib  Lake  Lumber  Company  has  ceased  to  cut  timber  and 
has  not  purchased  any  product  which  would  be  used  in  its  mill 
at  Rib  Lake.  Petitioner  and  three  others  made  a  tour  of  in- 
spection along  the  right  of  way  and  report  large  quantities  of 
smaller  forest  products  belonging  to  individual  shippers,  but 
nothing  belonging  to  the  respondent  company.  A  further  state- 
ment was  submitted  signed  by  forty-eight  residents,  to  the  effect 
that  respondent  has  been  hauling  products  out  of  the  territory 
involved  for  two  years,  although  it  has  ceased  logging  alto- 
gether, and  has  not  purchased  any  timber.    The  four  individuals 
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who  made  the  tour  of  inspection  also  point  out  that  along  re- 
spondent's right  of  way  they  saw  two  Wisconsin  Central  cars 
loaded  with  ties,  three  with  pulp  wood,  and  two  empty,  but  they 
saw  no  logging  flat  cars.  The  products  which  were  piled  up 
along  (the  right  of  way,  belonging  to  residents,  consisted  of  pulp 
wood,  ties,  bark,  cord  wood  and  lumber.  According  to  a  further 
list  submitted  by  petitioner,  ten  settlers  had  about  thirty-one  car- 
loads of  material  hauled  out  by  respondents  in  the  spring  of 
1909. 

In  order  to  show  the  necessity  and  demand  for  further  facili- 
ties, petitioner  submitted  exhibits  showing  the  probable  ship- 
ments to  be  made  if  his  request  were  granted.  About  one  hun- 
dred farmers  signed  petitions  praying  for  better  service  and 
pledging  themselves  to  ship  approximately  the  following  prod- 
ucts over  the  two  respondents'  lines  next  year. 

Bark 3, 800  cords 

Pulp  wood  7, 100      " 

Cord  wood   2, 600      " 

Kiln  wood 1,200      " 

Ties   110,000 

Logs  3, 800, 000  feet 

To  handle  all  these  shipments,  according  to  petitioner,  over 
1,300  cars  will  be  required.  Petitioner  himself  has  sixty  car- 
loads of  pulp  wood  and  one  car  of  ties  ready  for  shipment.  He 
testified  also  that,  in  addition  to  the  smaller  forest  products  now 
awaiting  facilities  for  shipment,  thousands  of  logs  would  be 
shipped  if  more  advantageous  '*on  the  cars"  prices  could  be  se- 
cured by  the  shippers. 

Further  reports  were  filed  showing  the  names  of  and  amounts 
shipped  by  men  who  were  compelled  to  haul  their  products  to 
Spirit  Lake  on  account  of  the  lack  of  facilities  in  the  winter 
of  1908.  According  to  these  exhibits  between  fifty-five  and 
sixty  carloads  of  bark,  fifteen  to  twenty  carloads  of  pulp  wood, 
twelve  to  fifteen  cars  of  cedar  posts,  fifteen  to  twenty  cars  of 
ties,  two  cars  of  telephone  poles,  two  cars  of  shingle  bolts,  and 
about  three  cars  of  cord  wood  were  hauled  to  Spirit  Falls,  all 
the  way  from  six  to  eight  miles.  In  all,  something  over  one 
hundred  carloads  of  products  were  probably  shipped  in  this  way, 
which,  with  better  accommodations,  would  all  go  via  Rib  Lake 
and  the  Wisconsin  Central. 

Counsel  for  the  respondent  Rib  Lake  Lumber  Company  testified 
concerning  the  relationship  existing  between  the  respondent  com- 
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panics.  There  appears  to  be  no  substantial  disagreement  be- 
tween petitioner  and  counsel  as  to  the  essential  facts  bearing 
upon  this  relationship.  From  direct  testimony  given  and  from 
admissions  made  by  both,  certain  facts  stand  out  clearly. 

The  road  has  apparently  always  been  operated  by  the  lumber 
company.  From  time  to  time  Wisconsin  Central  cars  have  been 
hauled  upon  it  to  accommodate  shippers  who  dealt  directly 
with  the  lumber  company,  the  latter,  however,  securing  cars  for 
the  shippers  from  the  Wisconsin  Central.  Up  to  two  years  ago 
verbal  agreements  governed  these  transactions  between  shipper 
and  lumber  company.  Testimony  is  offered  to  show  instances 
where  shippers  merely  ordered  cars,  paid  their  charges,  and  had 
their  products  hauled  out  at  what  had  come  to  be  accepted  as 
the  established  "rate"  of  $7.50  per  car.  Two  years  ago  a  con- 
tract form  was  drawn  up  by  the  lumber  company  and  all  hauling 
since  that  time  has  apparently  been  done  by  written  agreement 
covering  each  separate  transaction.  In  this  contract  the  com- 
pany specifically  disclaims  all  liability  as  a  common  carrier.  No 
other  company  has  ever  operated  the  branch  in  question,  and 
no  traffic  agreement  for  the  establishment  of  joint  rates  or  the 
division  of  receipts  has  ever  been  entered  into. 

The  present  condition  of  the  roadway  and  track  on  the  Rib 
Lake  Branch  Extension  is  described  by  the  general  manager 
of  the  lumber  company  in  a  letter  submitted  subsequently  to 
the  hearing  as  follows: 

"Took  a  motor  car  and  ran  up  over  this  line  and  in  the  whole 
line  there  are  not  5,000  sound  ties.  It  will  necessitate  at  least 
the  putting  in  of  14,000  ties  in  order  to  make  this  a  good  road. 
Do  not  think  we  could  get  business  enough  to  pay  us  to  operate 
the  same  on  regular  service.  Certainly  not  if  we  encountered 
many  snow  storms  in  the  winter." 

The  vital  thing  in  this  proceeding  is  the  contract  between  the 
Rib  Lake  Lumber  Company  and  the  Wisconsin  Central  Railway 
Company.  This  contract  is  dated  Sept.  14,  1900.  The  con- 
tract is  divided  into  three  articles,  the  first  two  of  which  are 
materia]  here.  The  first  article  deals  with  the  more  purely 
commercial  features  of  the  transaction,  and  the  second  with  the 
transportation  features. 

Regarding  the  commercial  features  it  may  be  stated,  in  a  gen- 
eral way,  that  the  lumber  company  agrees  to  pay  to  the  railway 
company  $132,515.28,  in  return  for  which  it  secure?  the  right  to 
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cut  and  remove  all  pine,  hemlock,  cedar  and  spruce  and  all  other 
merchantable  saw  timber  now  standing  upon  certain  lands  of  the 
railway  company,  specifically  described  in  the  contract.  The 
contract  expired  Dec.  31,  1904.  The  manner  of  making  pay- 
ments to  the  railway  company  is  specifically  set  forth,  and  the 
lumber  company  obligates  itself  to  select  at  the  end  of  each 
year  certain  tracts  of  land  for  clearance,  and  also  to  remove  at 
least  seven  and  one-half  million  feet  of  timber,  board  measure, 
each  year.  The  lumber  company  pays  all  taxes  and  assessments, 
except  upon  such  lands  as  have  again  been  released  to  the 
railway  company.  The  lumber  company  binds  itself  to  ship 
all  its  manufactured  product  from  its  mill  at  Rib  Lake  over  the 
railway  company's  lines. 

While  the  commercial  features  of  the  contract  may  be  thus 
briefly  dismissed,  the  transportation  features  require  more  ex- 
tended notice. 

By  section  1  of  article  II  of  the  contract,  the  railway  company 
grants  to  the  lumber  company  for  the  term  of  the  contract,  and 
in  common  with  the  railway  company  and  such  other  persons  or 
corporations  as  the  railway  company  may  admit,  the  right  to 
run  its  own  trains,  hauled  by  its  own  engines  and  manned  by 
its  own  train  crews,  upon  that  part  of  the  so-called  Rib  Lake 
Branch  Extension  which  is  the  branch  involved  in  this  proceed- 
ing, which  is  now  or  hereafter  may  be  constructed  easterly  from 
Rib  Lake,  as  well  as  upon  all  such  extensions  thereof  or  addi- 
tions thereto  as  shall  or  may  be  from  time  to  time  made  thereto 
under  this  contract. 

By  section  2  the  railway  company  is  bound,  at  its  own  ex- 
pense, to  survey  and  locate  the  line  for  the  said  extension,  hav- 
ing due  regard  for  the  interests  of  the  lumber  company  with 
respect  to  reaching,  by  means  of  this  branch  and  ancillary  spurs, 
the  timber  lands  acquired  by  the  lumber  company  under  this  con- 
tract or  otherwise. 

The  lumber  company  vshall,  at  its  own  cost  and  expense,  fur- 
nish to  the  railway  company  all  the  necessary  right  of  way  for 
such  extension  over  lands  not  owned  by  the  railway  company 
and  shall  also  complete  the  roadbed  and  bridges  in  a  manner 
satisfactory  to  the  railway  company  and  furnish  the  ties  ready 
for  laying  the  track.  If  the  lumber  company  cannot  reason- 
ably acquire  any  portion  of  such  right  of  way  by  purchase,  the 
railway  company  agrees,  upon  request,  to  exercise  its  right  of 
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eminent  domain  to  secure  the  same,  but  at  the  cost  of  the  lum- 
ber company. 

Section  3  of  article  II  contains,  in  considerable  detail,  the 
conditions  under  which  the  Rib  Lake  Branch  Extension  is  to 
be  operated.  It  is  reiterated  that  trackage  rights  are  subject 
absolutely  to  the  terms  pre^fiously  described;  it  provides  that 
trains  and  engines  and  crews  shall  at  all  times  be  subject  to  the 
orders  of  the  railway  company  in  all  respects  relating  to  the 
operation  over  said  branch  extension ;  it  prescribes  the  exclu- 
sive use  of  coal  for  fuel  on  locomotives  and  fire  preventive  de- 
vices are  also  prescribed;  the  lumber  company's  train  crews 
must  pass  all  examinations  of  whatsoever  nature  prescribed  by 
the  railway  company  for  its  own  employes,  and  the  selection  of 
crews  shall  be  satisfactory  to  the  railway  company;  the  railway 
company  reserves  the  right,  without  notice,  to  prohibit  tlie  oper- 
ation of  any  engine  or  cars  by  the  lumber  company  over  the 
naid  track,  except  in  strict  conformity  with  the  conditions  of  the 
contract ;  the  lumber  company  is  obligated  to  maintain  Ihe 
branch  extension  and  all  additions  to  or  extensions  of  the 
same  in  reasonably  good  condition  and  repair,  and  equal  to  the 
Wisconsin  Central  standard  of  logging  spurs,  at  the  sole  cost 
and  expense  of  the  lumber  company.  In  the  event  of  the  joint 
use  of  said  track  by  the  railway  company  and  the  lumber  com- 
pany, or  by  these  two  and  such  additional  parties  as  the  railway 
company  may  admit,  renewal  and  maintenance  charges  shall  be 
apportioned  among  the  respective  parties  on  the  car  mileage 
basis,  two  small  legging  cars  to  be  counted  as  one  car.  In 
case  of  the  failure  of  the  lumber  company  to  properly  maintain 
the  track,  the  railway  company  may  cause  such  maintenance 
and  repair  work  to  be  done,  charging  the  total  cost  and  expense 
thereof  to  the  lumber  company,  which  agrees  to  pay  such  sums 
within  ten  days  after  presentation  of  the  bill.  And  finally,  "the 
lumber  company  shall,  so  long  as  it  shall  alone  use'  said  Rib 
Lake  Branch  Extension,  well  and  faithfully  perform  all  obli- 
gations of  whatsoever  nature  from  time  to  time  imposed  or 
binding  upon  the  Central  company  by  reason  of  its  ownership 
of  said  spur." 

The  reading  of  the  contract  as  a  whole,  especially  in  the  light 
of  thoFC  provisions  described  immediate-y  above,  fairly  leaves 
the  impression  that  it  was  the  intention  of  this  contract  to  pro- 
tect the  railway  company  in  all  rights  of  any  kind  whatsoever 
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relating  to  the  transportation  business  conducted  over  this  branch. 
The  Rib  Lake  Branch  Extension  is  a  connecting  link  between 
Rib  Lake  and  Spirit  Falls,  joining  the  Wisconsin  Central  Rail- 
way with  the  Marinette,  Tomahawk  and  Western,  and,  with  the 
latter  constituting  a  relatively  important  connecting  link,  be- 
tween the  Wisconsin  Central  and  ihe  Chicago,  Milwaukee  & 
St.  Paul  and  the  Qiicago  &  North  Western  railway  companies. 
We  do  not  believe  it  unfair  to  the  authors  of  this  contract  to  sug- 
gest, that  possibly  it  was  drawn  in  the  hope  that  it  should  be  capa- 
ble of  two  interpretations.  Which  alternative  eventually  to  choose, 
would  depend  upon  the  developments  in  the  territory  served  by 
the  Rib  Lake  Branch  Extension.  It  appears  to  us  that  the 
weight  of  this  contract  is  decidedly  in  the  direction  of  making 
the  branch  extension  ultimately  an  integral  part  of  the  Cen- 
tral system,  and  that  at  no  time  was  it  contemplated  on  the  part 
of  the  railway  company  that  the  terms  of  this  contract  should 
in  any  manner,  or  to  any  extent,  stand  between  it  and  the  full 
and  complete  utilization  of  said  branch  as  an  integral  part  of 
its  system.  In  other  words,  we  conclude  that  the  Rib  Lake 
Branch  Extension  has  been  operated  by  the  Wisconsin  Central 
Railway  Company  and  the  Rib  Lake  Lumber  Company  as  a 
common  carrier,  and  that  as  such  the  respondents  cannot  refuse 
to  provide  a  certain  minimum  of  service. 

It  is  true  that  respondents  set  up  the  claim  that  they  have 
never  held  themselves  out  as  a  common  carrier  between  Rib 
Lake  and  Spirit  Falls,  and  that  whatever  freight  they  have 
transported  has  been  carried  as  a  matter  of  accommodation 
and  at  a  time  when  it  was  convenient  for  them  to  do  so.  It 
is  also  true  that  the  individual  contracts,  on  the  basis  of  which 
all  products  for  other  parties  than  themselves  have  been  car- 
ried during  the  last  two  years,  state  in  terms  that  the  carrier  is 
not  a  common  carrier.  Possibly  the  adoption  of  this  form  of 
contract  about  two  years  ago  and  the  decision  of  this  Commis- 
sion in  a  very  similar  case  at  about  the  same  time  was  a  mere 
coincidence.  We  do  not  believe  that  the  terms  of  this  form  of 
agreement  are  in  any  manner  material  in  determining  whether 
or  not  the  Rib  Lake  Branch  Extension  is  a  public  or  a  private 
highway. 

The  testimony  fairly  shows  that  a  considerable  amount  of 
freight,  chiefly  forest  products,  is  found  in  the  territory  imme- 
diately adjacent  to  this  branch,  and  that  to  a  certain  extent  set- 
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tiers  there  afe  dependent  upon  the  respondents  for  reasonable 
transportation  services.  It  is  probably  true  that  not  a  few 
settlers  acquired  their  lands  and  made  improvements  thereon  in 
the  belief  that  the  branch  extension  was  a  permanent  railway 
which  would  at  all  times  in  the  future  serve  them. 

The  demand  for  transportation  exists.  The  extent  of  that 
demand  is  not  material.  It  is  almost  axiomatic  to  say  that  a 
common  carrier  must  provide  a  certain  minimum  of  service, 
whether  this  service  pays  or  not.  What  this  minimum  shall  be, 
depends  upon  the  peculiar  circumstances  in  each  case.  Peti- 
tioners in  this  proceeding  state  that  a  regular  train  movement 
at  definite  hours,  one  day  a  week,  will  satisfy  them.  Holding, 
as  we  do,  that  the  Rib  Lake  Branch  Extension  is  a  public  high- 
way, operated  by  respondents  as  a  common  carrier,  it  follows 
that  we  are  in  duty  bound  to  require  a  certain  minimum  of 
service.  It  may  be  as  respondents  claim,  that  even  such  mini- 
mum service  cannot  be  rendered  without  loss  to  themselves. 
This  may  be  true,  but  even  if  it  is  true,  this  Commission  has  no 
ixjwer  to  afford  relief.  The  legislature  alone  can  exempt  a 
common  carrier  from  performing  any  service  whatsoever.  What- 
ever claims  in  equity  or  otherwise  respondents  may  therefore 
have  in  this  respect,  should  be  presented  to  the  legislature  and 
not  to  this  Commission. 

As  throwing  a  little  side-light  upon  the  situation,  reference 
should  be  made  to  the  assessment  for  purposes  of  taxation  of 
the  Rib  Lake  Branch  Extension,  which  is  situated  in  Lincoln 
and  Taylor  counties.  The  supervisor  of  assessment  for  Lin- 
coln county  writes  the  Commission  that  he  had  supposed  that 
this  railway  was  a  common  carrier  not  subject  to  local  taxation. 
The  supervisor  for  Taylor  county  writes  that  the  rolling  stock 
of  this  railway  is  assessed  at  $5,000  in  his  county,  but  that 
there  is  no  other  property  of  this  railway  company  on  the  roll. 
These  facts  are  stated  without  comment. 

The  basis  for  our  conclusion,  that  the  Rib  Lake  Branch  Ex- 
tension is  in  fact  a  common  carrier,  is  found  in  the  facts  in 
this  case  interpreted  in  the  light  of  the  principles  discussed  in 
the  case  of  the  Rib  River  Land  Company  v.  Wisconsin  Cen- 
tral Railway  Company  et  al.  1  W.  R.  C  R.  739.  It  is  true  that 
there  are  certain  differences  in  the  facts  in  the  two  cases  and 
that  the  two  contracts  are  not  identical.  However,  whatever 
differences  there  may  be  between   the   cases,   do   not,   in   our 
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judgment,  affect  the  conclusion  with  reference  to*the  character 
of  a  common  carrier  and  the  service  which  it  must  perform. 

The  contract  in  the  present  case,  for  instance,  does  not  con- 
tain provisions  in  regard  to  transportation  in  trainload  at  rates 
which  were  found  to  be  discriminatory  in  the  Rib  River  case. 
In  the  former  case  the  railway  company  owned  practically  none, 
if  any,  of  the  land  over  which  the  extensions  were  constructed, 
while  in  the  present  case  the  railway  company  owns  a  large 
part.  Exactly  how  much  of  the  right  of  way  the  railway  com- 
pany owns,  was  not  established,  and  the  attorney  for  respond- 
ents informs  the  Commission  that  he  has  been  unable  to  deter- 
mine the  condition  of  the  title  to  the  right  of  way  over  certain 
of  the  land  upon  which  the  Rib  Lake  Branch  Extension  has 
been  constructed.  This,  too,  appears  to  us  rather  immaterial. 
The  contracts  in  the  two  cases  are  practically  identical  in  their 
provisions  with  respect  to  the  exercise  of  the  right  of  eminent 
domain.  It  was  suggested  at  the  hearing  that,  even  though 
this  right  was  not  actually  exercised,  certain  property  holders 
knew  that,  the  potential  power  of  condemnation  existed  and 
therefore  yielded  without  recourse  to  court  proceedings:  Upon 
this  point  we  quote  from  the  Rib  River  case: 

"We  apprehend  that  there  is  little  difference  in  principle  be- 
tween the  actual  exercise  of  the  right  and  the  agreement  to  ex- 
ercise it  in  case  the  right  of  way  cannot  be  secured  voluntarily 
from  the  owners  by  purchase.''    1  W.  R.  C.  R.  760. 

As  determining  the  public  character  of  the  Rib  Lake  Branch 
Extension  we  likewise  quote  from  the  Rib  River  case,  as  fol- 
lows: 

"There  are  some  substantial  reasons  why  it  is  desirable  at 
times  to  operate  privately  owned  railroads.  A  logging  spur  may 
be  built  into  a  tract  of  timber,  solely  for  the  purpose  of  bring- 
ing it  to  market.  When  the  timber  is  gone,  there  is  practically 
no  use  for  the  spur.  It  might  be  an  occasional  convenience  to 
operate  it,  but  the  cost  of  maintenance  and  operation  would  be 
so  great,  in  comparison  with  the  benefits  derived  therefrom,  that 
it  would  be  unreasonable  to  ask  a  continuance  of  such  operation 
and  yet.  if  there  is  any  public  necessity  therefor,  we  apprehend 
that  the  right  to  cease  operation  does  not  exist  independent  of 
statute."     1  W.  R.  C.  R.  754. 

The  court  decisions  upon  which  this  conclusion  rests  are  fully  . 
cited  in  the  decision  from  which  the  quotation  is  feiken. 

We  think  that  public  necessity  fairly  requires  the  operation  of 
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this  road.  Should  respondents  desire  at  any  time  in  the  future 
to  submit  additional  testimony  with  reference  to  the  question 
of  public  necessity,  that  is,  of  course,  their  privilege.  Future 
developments  may  change  the  situation  materially. 

In  accordance  with  our  conclusions  and  determination  indi- 
cated above 

It  is  Ordered,  That  the  respondent  Wisconsin  Central  Rail- 
way Company,  and  its  successor  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Railway  Company,  operate  not  less  than  one 
train  on  one  day  in  each  week  between  Rib  Lake  and  Spirit 
Falls,  proper  and  sufficient  notice  of  the  place  and  time  of  ar- 
rival  and  departure  of  said  train  to  be  given  according  to  law. 
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JOHN  GUND  BREWING  COMPANY 

vs. 
CHICAGO  AND   NORTH   WESTERN   RAILWAY   COMPANY. 


Decided  Sep.  £7,  1909. 


Petition  alleging  exorbitant  rates  on  shipments  of  beer  from  La 
Crosse  to  Ellsworth  and  River  F^lls.  The  rate  contended 
for  had,  by  error,  been  dropped  from  the  schedule  and  was 
later  again  made  efTective. 

Held:  That  the  charges  collected  were  exorbitant  and  refund  ordered. 

The  petitioner   is  a  corporation  engaged   in  the  brewing  of 
malt  liquors    at    La  Crosse,    Wis.     It   avers  that  it    forwarded 
over    the    respondent's    line    of     railroad     from    La    Crosse, 
Wis.,   to   Ellsworth,   Wis.,   eight   carloads   of   beer,   on   which 
charges  were  collected  at  the  rate  of  20  cts.  per  cwt. ;  that  such 
cars  were  shipped  on  and  between  April  16  and  Aug.  4,  1909, 
inclusive;,  that  it  also  forwarded  over  the  line  of  the  respond- 
ent railway  company  two  cars  of  beer  from  La  Crosse  to  River 
Fal^s,  Wis.,  on  June   17  and   26,   respectively,   1909,  and  was 
charged  therefor  at  the  rate  of  20  cts.  per  cwt. ;  that  prior  to 
Nov.  10,  1908,  the  respondent's  tariff  No.  5760-A  provided  for 
the  application  of  a  17  ct.  'Commodity  rate  on  beer  as  a  maxi- 
mum  from'  La  Crosse  to  St.   Paul,  also  to  all  points  on  the 
line  of  the  Chicago,  St.  Paul,   Minneapolis  &  Omaha  Railway 
Company,  excepting  north  of  New  Richmond,  Chippewa  FaHs, 
and  the  Mondovi  branch;  that  the  rate  applicable  since  Nov. 
10,  1908,  is  20  cts.  per  cwt.,  which  is  the  fifth  class  rate  from  La 
Crosse  to  Ellsworth  and  River  Falls,  as  per  respondent's  tariff 
G.  F.  D.  No.  11600,  being  also  the  fifth  class  rate  between  Chi- 
cago and  the  points  mentioned;  that  the  said  rate  of  20  cts.  at 
which  freight  charges  were  assessed  on  the  shipments  in  question, 
is  excessive,  unjust  and  unreasonable,  to  the  extent  that  it  exceeds 
the  commodity  rate  on  beer  in  carload  lots  from  Chicago  to  St. 
Paul  as  provided  in  freight  tariff  No.  5-A  of  Western  Trunk 
Lines,  to  which  the  respondent  is  a  party;  that  the  said  17  ct. 
commodity  rate  on  beer  in  carload  lots  applies  to  Ellsworth  and 
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River  Falls,  but  not  from  La  Crosse  via  the  line  of  the  respond- 
ent railway  company,  and  that  the  petitioner  has  paid  all  freight 
charges  at  the  rate  of  20  cts.  per  cwt.  on  all  cars  shipped 
as  above  stated.  Wherefore  petitioner  prays  that  repara- 
tion be  made  to  it  to  the  extent  of  3  cts.  per  cwt.,  which  is  the 
difference  between  the  20  ct.  fifth  class  rate  and  the  17  ct. 
commodity  rate. 

The  railway  company  answering  the  petition  admits  that  the 
petitioner  made  the  shipments  as  alleged  in  the  petition,  and  at 
the  times  therein  stated,  and  was  charged  therefor  a  rate  of 
20  cts.  per  cwt.  It  also  admits  that  prior  to  September,  1908, 
the  rate  in  question  was  17  cts.  per  cwt.,  and  alleges  that  through 
error  this  rate  was  omitted  from  the  tariff  issued  as  applying 
to  La  Crosse  and  Ellsworth,  and  that  such  error  was  subse- 
quently, in  August,  1909,  corrected.  Wherefore  the  respondent 
states  that  it  is  willing  to  make  refund  to  the  petitioner  of  the 
difference  between  the  17  and  the  20  ct.  rates  on  said  ship- 
ments, if  order  to  that  effect  shall  be  made  and  entered. 

The  claim  was  submitted  on  the  pleadings,  vouchers,  docu- 
ments and  schedules  on  file.  An  examination  of  the  schedules 
on  file  with  the  Commission  shows  that  the  respondent's  tariff 
G.  F.  D.  No.  5760,  eflfective  April  8,  1905,  provided  that  the 
Chicago-St.  Paul  rate  on  beer,  named  in  W.  T.  L.  freight 
tariff  No.  206,  amendments  or  subsequent  issues,  would  ap- 
ply as  the  maximum  on  shipments  from  La  Crosse  to  Ellsworth 
and  River  Falls.  There  is  no  copy  of  W.  T.  L.  No.  206  on 
file  with  the  CommisJ;ion,  but  a  copy  of  the  tariff  that  super- 
seded the  same,  being  W.  T.  L.  freight  tariflf  No.  216,  has 
been  duly  filed.  The  latter  tariff  became  effective  Feb.  11,  1907, 
and  named  a  rate  of  15  cts.  per  cwt.  on  beer  shipped  from 
Chicago  to  St'.  Paul.  This  was  changed  Oct.  1,  1907,  to  17  cts., 
which  rate  is  still  in  eflFect.  The  provision  authorizing  the  Chi- 
cago-St.  Paul  rates  on  shipments  of  beer  in  carload  lots  from 
IjSi  Crosse  to  Ellsworth  and  River  Falls,  contained  in  respond- 
ent's tariflF  G.  F.  D.  No.  5760,  was  canceled  Nov.  10,  1908, 
leaving  no  rate  in  effect  from  La  Crosse  to  such  points  in  Wis- 
consin, except  the  regular  class  rate,  which  was  at  the  time 
the  shipments  in  question  moved,  and  is  at  the  present  time, 
20  cts.  per  cwt.  However,  respondent  published  tariff  G.  F.  D. 
No.  10567-A,  eflfective  Aug.  15,  1909,  which  provides  a  rate 
of  17  cts.  per  cwt.  upon  such  shipments  from  La  Crosse  to  EJls- 
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worth  and  River  Falls.  It  therefore  appears  that  the  regular  fifth 
class  rate  of  20  cts,  per  cwt.  was  in  force  from  Nov.  10,  1908, 
to  Aug.  15,  1909,  during  which  time  the  shipments  in  question 
moved.  The  respondent  therefore  collected  the  only  lawful 
rate  that  was  applicable. 

It  is  conceded  that  the  failure  of  the  respondent  to  have  in 
effect  a  rate  of  17  cts.  per  cwt.,  covering  the  shipments  in  ques- 
tion at  the  time  of  their  movement,  was  due  to  an  error  in 
publication,  which  was  rectified  as  soon  as  attention  was  called 
to  the  same.     Reparation  will  therefore  be  awarded. 

The  amount  of  reparation  claimed  according  to  the  petition 
is  $76.90,  but  this  is  due  to  an  error  in  computation,  as  the 
actual  amount  of  reparation  should  be  $77.24,  according  to  the 
freight  bills,  which  are  as  follows: 


Date  of  shipment. 


Aucru8t4.  1909. 
AprUie,  1909.. 
May  11.  1909... 
June  28,  1909... 

July  6,  1909 

July  21.  1909 . . . 
June  26. 1909. . . . 
July  17,  1909..., 


Weight.  In  lbs. 


35.i80 
30.370 
31,000 
34,050 
31.510 
34,125 
31.435 
29.800 


Charpes,  at  20  cts. 
Der  cwt. 


Total 

Computed  at  the  rate  of  17  cts.  per  cwt. 

Amount  of  overchargre 


257,470 


f70  36 
60  74 

62  00 
68  10 

63  02 
68  25 
62  87 
50  60 


$514  94 
437  70 


177  24 


For  the  reasons  stated  we  find  and  determine  that  the  rate 
of  20  cts.  per  cwt.,  exacted  of  the  petitioner  by  the  respondent 
for  the  aforesaid  shipments  of  beer,  was  exorbitant,  and  we 
further  find  that  the  reasonable  rate  to  have  been  charged  for 
such  shipment  was  17  cts.  per  cwt. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago  and  North 
Western  Railway  Company  be  and  it  is  hereby  authorized  and 
directed  to  refund  to  the  John  Gund  Brewing  Company  the  said 
sum  of  $77.24,  which  represents  the  amount  exacted  by  the  said 
railway  company  in  excess  of  the  reasonable  charge  for  the 
aforesaid  shipments  of  beer. 
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UNIFORM  STAVE  AND  PACKAGE  COMPANY 

vs. 
CHICAGO,    ST.     PAUL.    MINNEAPOLIS    AND    OMAHA    RAILWAY 
COMPANY. 


Decided  Sep.  27,  1909. 


Petition  alleging  exorbitant  charges  on  shipments  of  logs  from 
Peterson's  Spur  to  Ashland;  the  rate  contended  for  ^as  made 
effective  after  the  shipments  had  moved. 

Held:  That  the  rate  charged  was  exorbitant  under  the  circumstances 
and   refund   ordered   as  stated   herein. 

The  petitioner  is  a  corporation  engaged  in  the  manufacture  of 
Jtaves  at  Ashland,  Wis.,  and  has  its  principal  place  of  business 
at  Duluth,  Minn.  It  alleges  that  on  and  between  June  23  and 
Ju'y  7,  1909,  it  shipped  from  Peterson's  Spur,  Wis.,  two  miles 
north  of  Mason,  over  the  line  of  the  respondent,  about  325,000 
feet  of  logs,  to  Ashland,  Wis. ;  and  that  there  was  in  effect  from 
Mason,  Wis.,  to  Ashland,  Wis.,  at  the  time  of  such  shipment-, 
a  rate  of  $1.25  per  1000  feet  of  logs;  that  the  respondent,  on 
July  10,  1909,  issued  a  tariff  naming  a  rate  on  logs  between 
Peterson's  Spur  and  Ashland,  of  $1.25  per  1,000  feet,  which,  by 
order  of  the  Commission  was  made  effective  July  14,  1909,  as 
shown  by  respondent's  tariff  No.  1883-A,  thus  becoming  effect- 
ive one  week  after  said  logs  were  shipped ;  that  the  respondent 
charged  the  petitioner  the  lumber  rate  on  said  logs  of  3^/^  cts. 
per  100  lbs.  and  that  the  said  rate  so  charged  was  unusual  and 
exorbitant ;  and  that  the  amount  charged  the  petitioner  exceeded 
the  amount  that  should  have  been  charged  by  $960.81,  if  the 
reasonable  rate  had  been  applied.  Wherefore  petitioner  prays 
that  the  respondent  be  required  and  directed  to  refund  to  it  the 
said  sum  of  $960.81. 

The  railway  company  answering  the  petition  herein,  admits 
an  the  formal  allegations  thereof,  and  further  admits  that  be- 
tween June  23  and  July  7,  1909,  the  petitioner  shipped  from 
Peterson's  Spur,  two  miles  north  of  Mason,  on  respondent's 
Hne  of  road,  about  fifty- four  cars  of  logs,  to  Ashland,  Wis. ; 
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that  there  was  in  effect  from  Mason  to  Ashland,  at  the  time  of 
said  shipments,  a  rate  of  $1.25  per  1000  feet,  with  a  minimum 
of  5000  feet,  but  as  to  whether  or  not  said  shipments  consisted 
of  325,000  feet  of  logs,  the  petitioner  avers  that  it  has  no  knowl- 
edge or  information  sufficient  to  form  a  belief.  The  respondent 
further  admits  that  on  July  10,  1909,  it  issued  a  tariff  naming 
the  rate  on  logs  between  Peterson's  Spur  and  Ashland,  of  $1.25 
per  1000  feet,  which  became  effective,  as  alleged,  on  July  14, 
1909;  that  it  charged  the  petitioner  a  manufactured  lumber  rate 
on  the  said  logs  of  3%  cts.  per  100  lbs.;  that  the  rates  so 
charged  by  respondent  were  unreasonable;  and  that  a  charge 
of  $1.25  per  1000  feet  would  have  been  a  reasonable  charge  on 
the  aforesaid  shipments. 

The  rate  exacted  of  the  petitioner  was  the  only  one  that  was 
legally  applicable  at  the  time  the  shipments  were  made.  Such 
rate,  under  the  circumstances,  was  exorbitant.  {Menasha 
Wooden  Ware  Co,  v,  W,  C.  R.  Co,  2  W.  R.  C.  R.  589.)  Ac- 
cording to  the  freight  bills  submitted,  the  amount  of  the  ex- 
cessive charge  is  $951.71,  instead  of  $960.81  as  alleged  in  the 
petition.  The  total  charges  exacted,  according  to  the  expense 
bills,  amounted  to  $1,357.90.  Computing  the  charge  at  $1.25 
per  1000  feet  on  325,000  feet,  it  amounts  to  $406.25,  which,  de- 
ducted from  the  amount  charged,  leaves  an  excess  of  $951.71. 

We  determine  that  the  rate  of  Sy^^  cts.  per  100  lbs.,  ex- 
acted from  the  petitioner  by  the  respondent  for  the  aforesaid 
shipments  of  logs,  is  unusual  and  exorbitant;  and  we  further 
find  that  the  reasonable  rate  for  the  services  rendered  by  the 
respondent  for  the  transportation  of  said  logs,  as  aforesaid, 
would  have  been  $1.25  per  1000  feet. 

Wherefore,  it  is  Ordered,  That  the  said  Chicago,  St.  Paul, 
Mnineapolis  &  Omaha  Railway  Company  refund  to  the  said  Uni- 
form Stave  and  Package. Company  the  sum  of  $951.71, 
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L.   C.  WHITTET 

VB. 
CHICAGO,   MILWAUKEE   AND   ST.   PAUL  RAILWAY   COMPANY, 
CHICAGO   AND   NORTH  WESTERN   RAILWAY   COMPANY. 


Buhmitted  Sep,  U,  1909,    Dedided  Sep.  28,  1909. 


Petition  alleging  unreasonable  charges  on  sliipment  of  tiiree  cars  of, 
lumber  from  Elcho  to  Edgerton.  A  former  case,  Involving  the 
same  rates,  was  withdrawn  by  the  petitioner  on  an  under- 
standing with  the  representatives  of  the  respondents  that  the 
rates  contended  for  herein  should  be  made  effective.  Such 
rate  being  a  through  rate  of  12 1^  cts.,  with  additional  rate  of 
2  cts.  for  stoppage  in  transit  privilege.  The  respondents  put 
in  effect  the  through  rate  but  failed  to  put  in  effect  the  stop- 
page in  transit  rate.  The  legal  rate  on  the  shipments  in  ques- 
tion, in  which  stoppage  in  transit  was  Involved,  was  there- 
fore the  sum  of  the  locals. 

II eld:  That  the  charges  exacted  were  erroneous,  unusual  and  ex- 
orbitant and  refund  ordered. 

The  petitioner  is  engaged  in  the  lumber  business  at  Edgerton, 
Wis.,  and  alleges  that  on  and  between  Oct.  16  and  Oct.  26, 
1906,  he  shipped  from  Elcho,  Wis.,  to  Edgerlon,  Wis.,-  over 
the  lines  of  the  respondent  railway  companies,  three  carloads 
of  lumber,  for  which  the  respondent  companies  charged  and 
exacted  of  the  petitioner  the  sum  of  $176.10  freight;  that  the 
charge  so  exacted  was  erroneous,  unusual  and  exorbitant  and 
contrary  to  an  agreement  entered  into  between  the  petitioner 
and  the  respondents,  whereby  the  respondents  promised  and 
agreed  that  if  the  petitioner  would  withdraw  a  certain  com- 
plaint which  he  had  filed  with  the  Railroad  Commission  of 
Wisconsin,  the  .said  respondents  would  put  into  effect  a  joint 
through  rate  between  the  points  in  question  of  12V(j  cts.  per  100 
lbs.;  that,  relying  upon  the  promises  of  the  said  respondents 
that  this  rate  would  be  put  into  effect,  the  petitioner  caused  to 
be  shipped  the  three  cars  in  question  and  thereby  suffered  an 
overcharge  amounting  to  $22.03  in  excess  of  the  reasonable 
charge  for  the  transportation  services  performed.  Wherefore, 
petitioner  prays  that  the  aforesaid  railway  companies  be  re- 
quired to  answer  the  charge  herein,  and  that,  after  due  hearing  ^^t^ 
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and  investigation,  an  order  be  made  authorizing  said  railway 
companies  to  refund  to  said  petitioner  the  sum  of  $22.03,  pur- 
suant to  ch.  271,  Laws  of  1909. 

The  respondent  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany has  filed  no  answer  to  the  petition.  The  respondent  Chi- 
cago &  North  Western  Railway  Company,  answering  the  peti- 
tion, admits  aU  the  formal  allegations  thereof,  and  alleges  that 
on  Oct.  18,  1906,  the  petitioner  shipped  a  carload  of  lumber 
consigned  to  himself  at  Edgerton,  Wis.,  from  Elcho,  Wis.,  that 
on  Oct.  22,  1906,  he  also  shipped  a-  carload  of  lumber  from 
Elcho,  consigned  in  tlie  same  manner,  and  that  on  Oct.  29,  1906, 
he  shipped  a  third  carload  of  lumber  from  Elcho,  consigned 
in  the  same  manner,  which  said  three  cars  are  undoubtedly  the 
three  cars  referred  to  in  the  petition;  that  each  of  said  cars 
was  shipped  to  be  stopped  in  transit  at  Kempster  for  dressing; 
that  there  was  in  effect,  at  the  time  said  shipments  moved,  a 
joint  through  rate  of  125<2  cts.  per  100  lbs.,  which  was  duly 
published  by  the  said  railway  companies  and  became  effective 
July  24,  1906;  but  that  the  said  joint  through  rate  did  not  apply 
to  the  said  shipments  so  made  by  said  petitioner  to  be  stopped 
in  transit,  and  that  the  said  petitioner  is  not  entitled  to  have  an 
order  for  reparation  made  to  him  on  said  shipments  so  asked  by 
him  in  his  said  petition. 

The  matter  came  on  for  hearing  Sep.  14,  1909.  A.  E, 
Rader  appeared  for  the  petitioner.  IViliam  Ellis  appeared  for 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company.  5*.  A. 
Lynde  appeared  for  the  Chicago  &  North  Western  Railway 
Company. 

It  appears  that  under  date  of  April  14,  1906,  the  petitioner 
filed  a  formal  complaint  with  the  Commission,  setting  forth,  in 
substance,  that  in  carrying  on  his  business  he  had  occasion  to 
purchase  considerable  quantities  of  lumber  on  the  line  of  the 
Chicago  &  North  Western  Railway  Company;  that  he  then 
had  actually  purchased  considerable  lumber  at  Elcho,  Wis.,  and 
desired  to  make  contracts  for  additional  quantities  of  lumber  in 
the  vicinity  of  said  station,  provided  the  same  could  be  shipped 
to  his  place  of  business  at  a  reasonable  freight  rate;  that  the 
city  of  Edgerton  is  located  on  the  line  of  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company,  but  is  not  reached  by  the 
Qiicago  &  North  Western  Railway  Company,  and  that  lumber 
shipped  from  points  on  the  latter  road  must  be  transferred  to  the 
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former  for  delivery  at  Edgerton;  that  the  railway  companies 
above  named  refused  to  make  joint  rates,  but  charged  the  sum 
of  the  two  locals,  thus  making  an  excessive  through  rate;  that 
the  rate  charged  by  the  Chicago  &  North  Western  Railway 
Company  for  the  shipments  of  lumber  from  points  between  An- 
tlg-o  and  Rhinelander  to  Janesville  is  l^Yi  cts.  per  100  lbs.,  and 
the  rate  charged  from  Janesville  to  Edgerton  by  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  is  4^/2  cts.  per  100 
lbs.,  making  a  rate  of  15  cts.  in  the  aggregate;  that  the  rate 
charged  from  Tomahawk,  and  points  north  thereof,  to  Edger- 
ton, on  the  line  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  is  11  cts.  per  100  lbs.;  that  a  joint  rate  is  made  be- 
tween the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
and  the  "Soo"  line  from  Rhinelander  to  Edgerton,  and  that  the 
amount  of  such  joint  rate  is  11  cts.  per  100  lbs.;  and,  finary, 
that  a  joint  rate  of  not  exceeding  11  cts.  per  100  lbs.  should  be 
made  by  the  two  respondent  railway  companies  for  the  trans- 
portation of  lumber  between  Elcho,  and  other  points  north 
thereof  as  far  as  Rhinelander,  and  Edgerton. 

The  issues  made  up  by  the  pleadings  were  set  for  hearing  on 
May  24,  1906,  and  heard  in  connection  with  the  hearing  in  the 
case  cf  the  Manitowoc  Malting  Company  v.  Chicago,  Milwau- 
kee &  St.  Paul  Raiki'ay  Company  and  IVisconsin  Central  Rail- 
zvay  Company,  1  W.  R.  C.  R.  69.  The  testimony  introduced  in 
behalf  of  the  petitioner  tended  to  substantiate  the  allegations 
contained  in  the  petition.  It  appeared  from  such  testimony  that 
the  petitioner  had  purchased  a  considerable  quantity  of  lumber 
at  Elcho,  Wis.,  a  part  of  which  had  been  moved  and  a  part  of 
which  remained  to  be  shipped;  that  he  knew  what  the  rates  of 
charge  for  the  transportation  of  the  lumber  were  at  the  time 
the  purchase  was  made;  that  the  petitioner  was  in  the  habit  of 
buying  small  stocks  of  lumber  from  small  operators  wherever 
he  could  do  so  to  advantage,  and  that  he  was  desirous  of  being 
ab'e  to  buy  along  the  line  of  the  Chicago  &  North  Western 
Railway  Company,  if  not  precluded  from  doing  so  by  reason  of 
excessive  rates  of  freight;  that  the  petitioner  had  in  prospect 
at  the  time  the  purchase  of  other  and  additional  quantities  of 
lumber  at  stations  between  Rhinelander  and  Antigo  on  the  line 
of  the  Chicago  &  North  Western  Railway  Company,  provided 
the  rates  of  freight  were  so  reduced  ijiat  he  could  move  the 
lumber,  when   purchased,   to  his  place   of  business;  that  joint 
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rates  were  then  in  effect  between  the  Wisconsin  Central  Rail- 
way Company  and  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  on  lumber  from  Hurley,  Wis.,  to  Edgerton;  and  that 
the  present  rate  of  charge  from  Elcho,  and  stations  in  that 
vicinity,  to  Edgerton,  on  shipments  of  lumber  in  carload  lots, 
were,  in  the  opinion  of  the  petitioner,  excessive. 

On  behalf  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  certain  testimony  was  given  applicable  to  the  situa- 
tion thus  presented.  The  gist  of  that  testimony  is  discussed 
in  the  opinion  of  the  Commission  in  the  Manitowoc  Malting 
Company  case  above  cited,  and  need  rot  be  here  repeated.  How- 
ever, before  the  decision  was  rendered  in  the  above  case,  the 
respondents  induced  the  petitioner  to  withdraw  his  petition 
by  agreeing  to  establish  a  joint  rate  of  12^4  cts.  to  meet  bis 
requirements.  The  petitioner  was  under  the  impression  that 
the  rate  would  provide  for  stopping  in  transit  at  Kempster  for 
the  purpose  of  dressing,  for  which  an  additional  charge  of  2 
cts.  would  be  exacted.  This  was  rhe  only  arrangement  that 
would  have  been  of  any  advantage  to  him,  and  without  which 
it  is  obvious  that  his  petition  would  not  have  been  withdrawn. 

An  examination  of  the  schedules  on  file  shows  that  the  re- 
spondent Chicago  &  North  Western  Railway  Company  filed 
its  tariflF,  G.  F.  D.  No.  8181,  eflFective  July  24,  1906,  naming 
a  joint  rate  of  12^2  cts.  via  Oshkosh  and  the  C.  M.  &  St.  P. 
Ry.  Co.,  which  tariflF  was  superseded  July  31,  1907,  by  C.  & 
N.  W.  Ry.  Co's.  G.  F.  D.  No  8181~a,  which  made  no  change 
in  the  rate  but  changed  the  routing,  so  as  to  read  via  Oshkosh 
and  C.  M.  &  St.  P.  Ry.  Co.,  and  also  added  Lenox  at  a  rate  of 
13^  cts.  to  Edgerton.  The  latter  tariflF  was  again  superseded 
April  15,  1908,  by  G.  F.  D.  8181-b,  which  made  no  change  in 
rate,  but  changed  routing  to  read  via  Janesville  and  C.  M.  & 
St.  P.  Ry.  Co.,  and  also  added  a  stopping  in  transit  privilege 
on  the  line  of  the  C.  &  N.  W.  Ry.  Co.,  for  which  an  extra 
charge  of  2  cts.  was  to  be  exacted,  and  which  privilege  was  to 
be  eflFective  providing  the  dressing  was  done  within  thirty  days, 
and  if  not  completed  within  thirty  days  the  local  rate  to  the 
dressing  station  and  12^  cts.  from  the  dressing  station  to  Ed- 
gerton was  to  be  applied. 

The  above  mentioned  tariflFs  were  canceled  Aug.  30,  1909,  by 
supplement  No.  1,  whicji  states  that  "rates  will  be  as  shown  in 
C.  &  N.  W.  Ry.  Co.  G.  F.  D.  No.  12350."    G.  F.  D.  No.  12350, 
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effective  June  28,  1909,  and  still  in  force,  names  a  10  ct.  rate 
from  and  to  the  above  points,  but  no  stoppage  in  transit  ar- 
rangement is  provided  thereby. 

The  correspondence  will  throw  considerable  light  upon  the 
petitioner's  contention,  and  we  therefore  deem  it  important  to 
set  the  same  forth  in  full.  It  seems  that  there  was  a  mis- 
understanding as  to  the  terms  of  the  agreement  reached  be- 
tween the  parties  shortly  after  the  petitioner  withdrew  his  pe- 
tition asking  that  a  joint  rate  be  established. 

Edgerton,  Wis.,  Sept.  4,  1906. 
Agent,  C.  &  N.  W.  Ry., 

Elcho,  Wis. 
Dear  Sir:  Mr.  George  Sanders  of  Post  Lake,  who  is  ship- 
ping out  the  lumber  I  have  at  Post  Lake,  advises  that  he  will 
begin  loading  cars  at  Elcho  early  next  week.  I  have  advised 
him  to  make  all  shipping  bills  as  follows :  '*L.  C.  Whittet,  Ed- 
gerton, Wis.,  stop  at  Kempster  for  milling  in  transit."  Kindly 
see  that  all  cars  are  billed  in  this  manner. 

Respectfully, 

L.  C.  Whittet. 

Edgerton,  Wis.,  Sept.  22,  1906. 
Mr.  J.  M.  Davis,  G.  F.  A., 

C.  M.  &  St.  P.  Ry.,  Milwaukee,  Wis. 
Dear  Sir:  I  have  made  arrangements  to  begin  shipping  the 
lumber  from  Elcho,  Wis.,  on  which  you  granted  me  a  joint  rate. 
I  am  intending  to  have  this  lumber  dressed  in  transit  at  Kemp- 
ster, Wis.,  a  station  on  the  C.  &  N.  W.  located  15  miles  south 
of  Elcho  on  the  direct  line.  The  agent  at  Elcho  advises  that 
his  instructions  for  billing  transit  lumber  are  to  bill  to  Kemp- 
ster at  rate  of  2  cents  per  hundredweight,  same  to  be  rebilled 
from  Kempster  at  regular  rate.  As  the  joint  tariff  issued  pro- 
vides for  through  billing  from  Elcho  only,  I  wish  you  would 
kindly  take  this  matter  up  with  the  C.  &  N.  W.  Ry.,  requesting 
that  shipments  be  way-billed  through  from  Elcho  with  notation 
to  stop  at  Kempster  for  surfacing.  L  of  course,  am  willing  to 
pay  the  additional  charge  re(juired  for  stopping  cars  in  transit. 
Please  give  this  matter  your  immediate  i)ers()nal  attention  and 
oblige.  Respectfully, 

L.  C.  Whittet. 

Milwaukee,  Sept.  29,  1906. 
Mr.  L.  C.  Whittet, 

Edgerton',  Wis. 
Dear  Sir:     I  have  referred  your  letter  of  the  22nd  regarding 
lumber  from  Elcho  to  be  dressed  in  transit  at  Kempster  to  Mr. 
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J.  S.  Talbot,  A.  G.  F.  A.,  C.  &  N.  W.  Ry.,  Chicago,  with  request 
that  he  give  the  matter  attention  and  advise  you  direct. 

Yours  truly, 

J.  M.  Davis. 

Edgerton,  Wis.,  Oct.,  15,  1906. 
Mr.  J.  M.  Davis, 

Milwaukee,  Wis. 
My  dear  Mr,  Davis:  Referring  to  the  rate  which  was  made 
to  me  of  12J/2  cents  on  lumber  from  Elcho,  Wis.,  to  Edgerton, 
Wis.,  I  beg  to  advise  you  that  I  have  received  the  first  car  of 
this  stock  this  morning,  C.  P.  car  No.  35150,  and  I  find  that 
the  same  has  been  billed  locally  to  Madiscn,  Wis.,  and  billed 
locally  from  Madison  to  Edgerton,  and  the  freight  bill  shows 
the  sum  of  two  local  rates.  As  we  previously  advised  you,  we 
had  this  lumber  stopped  at  Kempster  to  be  milled  in  transit,  and 
expected  to  pay  the  extra  charges  for  the  stop-over  privilege. 
From  my  talk  with  you  at  the  time  the  rate  \\as  made,  I  under- 
stood the  shipm.ents  were  to  ccme  by  way  of  JanesviHe.  How- 
ever, this  is  immaterial  to  me,  but  shippino^  by  way  of  Madison 
makes  a  longer  haul  for  the  St.  Paul,  and  might  not  be  as  sat- 
isfactory to  you.  I  simply  call  your  attention  to  this  fact.  Will 
you  kindly  instruct  our  agent  to  rectify  the  freight  bill  in  ac- 
cordance with  the  understanding  which  we  had  in  reference  to 
this  matter.     With  kindest  regards,  I  am, 

Respectfully, 

L   C.  Whittet. 

Milwaukee,  Wis.,  Oct.  16,  1906. 
Mr.  L.  C.  Whittet, 

Edgerton,  Wis. 
Dear  Sir:  Replying  to  yours  of  the  15th,  I  have  called  the 
attention  of  the  C.  &  N.  W.  Railway  to  the  fact  that  their  Elcho 
agent  is  not  applying  the  authorized  through  rate  of  12V1>  cents 
per  hundredweight  on  lumber  from  that  station,  consigned  to 
you  at  Edgerton,  and  requested  that  the  necessary  instructions  be 
given  him  covering  future  shipments.  On  the  .shipment  in 
question,  bi'led  locally  to  and  from  Madison,  please  pay  the 
charges  as  ayresscd  and  make  the  claim  against  the  company  in 
the  regular  way  for  the  overcharge,  sending  same  to  me,  and  I 
will  see  that  it  is  refunded  you  without  delay. 

Yours  truly, 

J.  M.  Davis. 

Edgerton,  Wis,  Oct.  25.  1906. 
Mr.  J.  M.  Davis,  G.  F.  A.. 

C.  M.  &  St.  P.  Ry.  Co.,  Milwaukee,  Wis. 
Dear  Sir:     In  pursuance  of  your  request,  I   have  paid  the 
freight  on  the  two  cars  of  lumber  shipped  from  Elcho  and  am 
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enclosing  you  a  claim  in  accordance  with  the  rate  which  was 
agreed  upon,  viz.,  12^  cents  through  billing  rate  from  Elcho, 
plus  the  two  cent  charge  for  stop-over  privilege  to  be  milled  in 
transit.     Trusting  you  will  find  the  same  correct,  I  am, 

Respectfully, 

L.  C.  Whittet. 

Edgerton,  Wis.,  Oct.  27,  1906. 
Mr.  J.  M.  Davis,  G.  F.  A., 

C.  M.  &  St.  P.  Ry.,  Milwaukee,  Wis. 
Dear  Sir:  I  am  forwarding  you  a  second  claim  for  over- 
charge in  freight  on  lumber  shipped  from  Elcho  according  to 
our  previous  understanding.  Kindly  give  this  your  attention 
and  return  overcharge  to  me.  We  received  a  car  today  which 
was  properly  billed  and  upon  which  the  correct  rates  will  apply. 
I  trust  there  will  be  no  further  trouble  in  this  connection. 

Respectfully, 

L.  C.  Whittet. 

(Copy  of  claim  attached,  showing  overcharge,  $6.68.) 

Milwaukee,  Wis.,  Oct.  31,  1906.     , 
Mr.  F.  P.  EvMAN, 

Chicag:o,  111. 
Dear  Sir:    Referring  to  enclosed  papers  covering  claim  of 
L.  C.  Whittet,  Edgerton,  Wis.,   for  overcharge  on  car  lumber 
from  Elcho,  please  authorize  payment  for  the  C.  &  N.  W.  pro- 
portion, returning  papers,  and  oblige. 

Yours  truly, 

J.  M.  Davis. 

Milwaukee,  Wis.,  Oct.  31,  1906. 
Mr.  F.  P.  Eyman, 

Chicago,  111. 
Dear  Sir:  Referring  to  the  encloFcd,  covering  claim  of  L.  C. 
Whittet,  Edgerton,  Wis.,  for  overcharge  on  two  cars  of  lum- 
ber from  Elcho.  basis  of  claim  being  the  published  tariff  rate 
of  12\^  cents  per  hundred  pounds,  plus  two  cents  per  hundred 
pounds  for  dressing  at  Deerbrook,  please  authorize  payment  for 
account  C  &  N.  W.  Ry.  and  oblige. 

Yours  truly, 

J.  M.  Davis. 

Chicago,  Nov.  5,  1906. 
Mr.  C.  H.  Knapp,  A.  G.  F.  A., 
Building. 
Dear  Sir:     We  hand  you  herewith  claims  of  L.  C.  Whittet 
covering  three  cars  of  lumber  from  Elcho,  Wis.,  to  Edgerton, 
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Wis.,  dressed  in  transit  at  Deerbrook.     Will  you  please  arrange 
for  adjustment  on  basis  of  tariff  rate,  14^/2  cents. 

Yours  truly, 

F.  P.  Eyman,  a.  G.  F.  a. 

Chicago,  Nov.  6.  190fi. 
Mr.  J.  C.  Hunter, 

A.  F.  O.  C.  Building. 
Dear  Sir:     Herewith  please  find  papers  in  above  named  claim 
which  are  referred  to  you  for  investigation  and  settlement. 

C.  H.  Knapp,  a.  G.  F.  a. 

Madison,  Wis.,  Nov.  23,  1906. 
Mr.  J.  C.  Hunter,  A.  G.  F.  A., 
Chicago,  111. 
Dear  Sir:     Herewith  all  papers  with  copy  of  expense  bill  on 
which  this  carload  of  lumber  was  delivered  to  the  C.  M.  &  St. 
P.  Ry.  at  this  point.  Respectfully, 

E.  J.  Case,  F.  A. 

Milwaukee,  Wis.,  Dec.  17,  1906. 
Mr.  H.  P.  Elliott,  G.  F.  A., 
Chicago,  111. 
Dear  Sir:    Returning  herewith  all  papers  in  above  claim',  I 
do  not  know  just  what  information  you  want.     This  rate  of  12J/2 
cents  on  lumber  from  Elcho  to  Edgerton  has  been  in  effect  since 
July  24,  1906,  and  it  was,  I  understand,  agreed  that  we  would 
protect  this  rate  plus  two  cents  per  hundred  pounds  and  allow 
dressing  at  Deerbrook.     In  Mr.  Eyman*s  letter  of  Nov.  5  he  re- 
quests Mir.  Knapp  to  arrange  to  adjust  on  basis  of  this  rate, 
14^^  cents.     Is  there  any  reason  why  this  arrangement  cannot 
be  carried  out?     If  you  desire  any  further  information  from  me 
on  the  subject,  will  you  please  advise  me  just  what  is  wanted. 

Yours  truly, 

J.  M.  Davis. 

Chicago,  III.,  March  22,  1907. 
Mr.  ].  C.  Hunter, 

C.  &  N.  W.  Ry.  Co..  Qiicago,  111. 
Dear   Sir:     Please    authorize   2203.     Your   agent   misrouted. 
Should  have  gone  via  Oshkosh. 

II,  P.  Elliott. 

Chicago,  III.,  March  23,  1907. 
Agent,  Elcho: 

Please  attach  copy  bill  of  lading  or  sliipping  receipt.  Ex- 
p-ain  why  shipment  was  forwarded  via  Madison  instead  of 
Oshkosh.     Cars  Nos.  67560,  44169,  4715. 

J.  C.  HyNTER. 
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Chicago,  III.,  March  23,  1907. 
Agent,  Elcho,  Wis. : 

Note  attached  and  advise  G.  F.  D.  number  for  tariff  quoted 
by  you,  also  attached  copy  of  ^letter. 

J.  C.  Hunter. 

Here  follow  several  telegrams  between  the  local  agents  and 
their  superiors  which  are  not  material  to  a  determination  of  the 
main  contention  of  the  petitioner. 

Chicago,  III.,  July  7,  1908. 
H.  P.  Elliott: 

It  has  now  come  to  a  point  where  shipping  receipts  must  be 
produced.  As  claimants  were  shippers  and  as  billing  instruc- 
tions were  received  from  shipper  by  letter,  they  can  no  doubt 
furnish  copy  of  same. 

J.  C.  Hunter. 

Edgerton,  Wis.,  Aug.  10,  1908. 
Mr.  J.  A.  Henderson,  Agent, 
Edgerton,  Wis. 
Dear  Sir:    Referring  to   the  attached   papers   in   regard  to 
shipments  of  lumber  from  Elcho,  Wis.,  to  Edgerton,  Wis.,  I 
beg  to  advise  that  I  have  never  had  any  bill  of  lading  nor  ship- 
ping receipt,  and  I  have  never  advised  routing  instructions.     The 
rate  given  me  at  the  time  I  had  an  understanding  with  Mr. 
J.  M.  Davis  was  a  through  rate,  and  I  was  not  concerned  as  to 
routing.     The  freight  was  paid  upon  advice  of  Mr.  Davis  with 
a  statement  that  overcharge  would  be  promptly   refunded.     I 
trust  this  will  be  done  at  once,  as  this  claim  is  now  nearly  two 
years  old.     I  am. 

Yours  respectfully, 

L.  C.  Whittet. 

Chicago,  III.,  Apr.  2,  1909. 
H.  p.  Elliott: 

Returning  herewith  all  papers.  There  is  no  overcharge  on 
this  company's  line.  Claim  is  therefore  respectfully  declined. 
We  had  no  tariff  authority  for  application  of  through  rate 
plus  dressing  in  transit  charge  on  shipments  in  question. 

J.  C.  Hunter. 

Edgerton,  Wis.,  June  19,  1909. 
Mr.  J.  A.  Henderson,  Agent, 
City. 
Mty  dear  Sir:    Referring  to  the  papers  handed  to  me   this 
morning,  in  reference  to  the  shipments  of  lumber  from  Elcho 
to  Edg^erton,  I  note  that  the  C,  &  N.  W.  Ry.  Co.  dtate^'We 
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had  no  tariff  authority  for  application  of  through  rate  plus 
dressing  in  transit  charge  on  shipments  in  question."  I  beg  to 
advise  that  there  was  a  specified  understanding  that  I  was  to 
have  a  12>2  cent  rate  on  lumber  shipments  from  Elcho  to  Edger- 
ton  plus  a  two  cent  stop-over  privilege  for  dressing  and  milling 
in  transit.  This  agreement  was  reached  as  a  compromise,  and 
I  need  hut  refer  the  question  to  Mr.  J.  M.  Davis  of  your  line, 
who  was  one  of  the  parties  to  the  arrangement.  The  original 
understanding  was  a  verbal  agreement,  and  it  being  so  long  ago, 
I  am  unable  to  repeat  the  same  word  for  word.  I  am,  however, 
attaching  you  copies  of  two  letters,  the  first  a  copy  of  my  letter 
to  Mr.  Davis,  under  date  of  October  15,  190(),  when  the  first 
car  of  lumber  shipped  from  Elcho  was  received.  The  second  is 
a  copy  of  Mr.  Davis'  reply.  Both  of  these  letters  were  written 
when  the  understanding  was  fresh  in  the  minds  of  both,  and 
there  can  be  no  question  as  to  the  understanding  which  we 
had.  I  shall  regret  very  much  to  take  radical  steps  to  enforce 
my  rights,  but  I  shall  certainly  do  so  unless  claim  is  satisfac- 
torily adjusted.     The  claim  will  not  be  withdrawn. 

Yours  truly, 

L.  C.  Whittet. 

It  is  very  evident  that  at  the  time  of  the  withdrawal  of  the 
petition  for  a  joint  rate  it  was  mutually  understood  by  and  be- 
tween the  petitioner  on  the  one  side,  Mr.  Davis  representing  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  and  Mr. 
Eyman  representing  the  Chicago  &  North  Western  Railway 
Company  on  the  other  side,  that  a  joint  rate  of  12^  cts.  plus 
a  transit  privilege  for  the  purpose  of  surfacing  would  be  put 
into  effect  if  the  petitioner  would  withdraw  his  petition.  The 
conclusion  thus  reached  is  inevitable  from  the  fact  that  the 
transit  privilege  was  as  necessary  to  the  petitioner  as  the  joint 
rate.  Subsequently,  and  after  considerable  correspondence  re- 
lating to  the  claim  here  in  question,  the  respondent  Chicago  & 
North  Western  Railway  Company  amended  its  tariff  providing 
such  transit  privilege.  That  Mr.  Davis  and  Mr.  Eyman  fully 
understood  the  arrangement  as  contended  by  the  petitioner 
seems  to  be  conclusively  established  by  the  fact  that  both  of 
these  parties,  when  the  matter  was  fresh  in  their  minds,  advised 
and  directed  settlement  of  the  claims  upon  the  basis  of  such 
understanding.  As  a  matter  of  justice  and  fair  dealing  repara- 
tion in  this  case  should  be  made  by  these  respondent  railway 
companies. 

For  the   reasons   stated,   we  decide  and  determine   that  the 
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sum  of  $176.10,  exacted  of  the  petitioner  for  the  transportation 
of  the  aforesaid  lumber  as  aforesaid,  was  erroneous,  unusual 
and  exorbitant,  and  do  further  find  that  the  proper  rate  to  have 
been  exacted  for  such  shipment  was  the  joint  rate  of  12J4  cts. 
per  100  lbs.,  plus  2  cts.  for  the  privilege  of  stopping  the  same 
in  transit  for  the  purpose  of  surfacing.  The  amount  of  the 
overcharge  is  $22.03. 

Now,  Therefore^  it  is  Ordered,  That  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  and  the  Chicago  &  North 
Western  Railway  Company  be  and  the  same  are  hereby  author- 
ized to  refund  to  the  petitioner,  L.  C.  Whittet,  the  said  sum 
of  $22.03,  pursuant  to  ch.  271,  Laws  of  1909. 
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MINNEAPOLIS  LUMBER  COMPANY 
VB. 

NORTHERN  PACIFIC  RAILWAY  COMPANY. 

CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY. 


Decided  Oct.  7,  1909. 


Petition  alleging  overcharge  on  shipments  of  oak  logs  caused  by 
charges  being  based  on  minimum  weight  of  60,000  lbs.  in  ac- 
cordance with  the  tariff  in  force  at  the  point  of  shipment  on 
the  N.  P.  Ry.  Co.;  that  cars  were  furnished  by  the  C.  ft  N.  W. 
Ry.  Co.,  equipped  for  loading  a  minimum  of  40,000  lbs.  in  ac- 
cordance with  the  tariff  of  that  road;  that  it  was  physically 
impossible  to  load  said  cars  to  the  required  minimum.  Sub- 
sequent to  the  shipment  the  N.  P.  Ry.  Co.  put  into  effect  a 
new  tariff  with  a  minimum  loading  requirement  of  60,000  lbs. 
It  appeared  that  practically  all  cars  used  could  have  been 
loaded  to  a  50,000  lb.  minimum. 

Held:  That  the  charges  exacted  were  unusual  and  exorbitant  for  the 
reason  that  the  minimum  loading  requirement  was  excessive. 
Refund  ordered  paid  by  the  N.  P.  Ry.  Co.  on  a  basis  of  60,000 
lbs.  minimum  loading  requirement.  Petition  as  to  C.  ft  N.  W. 
Ry.  Co.  dismissed. 

The  petitioner  is  a  corporation  engaged  in  the  lumber  busi- 
ness at  Minneapolis,  Minn.  It  alleges  that  on  and  between 
Jan.  23  and  March  1,  1909,  it  shipped  over  the  Northern  Pacific 
Railway  Company's  line  six  trains  having  in  the  aggregate  one 
hundred  and  thirty-five  cars  of  oak  logs,  which  were  loaded  at 
Lenawa  and  spurs  9  and  12  on  the  Washburn  branch  of  the 
Northern  Pacific  Railway,  and  destined  to  Elton,  Wis.,  on  the 
line  of  the  Chicago  &  North  Western  Railway  Company;  that 
the  minimum  loading  requirement  per  car,  according  to  the  tariff 
of  the  Northern  Pacific  Railway  Company,  was  60,000  lbs.,  and 
the  minimum  loading  requirement  per  car,  according  to  the  tar- 
iflf  of  the  Chicago  &  North  Western  Railway  Company,  was 
40,000  lbs. ;  that  the  petitioner  was  obliged  to  use  Ic^  cars  be- 
longing to  the  latter  company,  which  were  equipped  for  loading 
only  40,000  lbs.,  and  that  it  was  physically  impossible  for  the 
petitioner  to  load  60,000  lbs.  per  car  as  required  by  the  tariff 
of  the  Northern  Pacific  Railway  Company;  that  the  petitioner 
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has  paid  the  freight  charges  on  the  basis  of  60,000  lbs.  per 
car,  which  were  excessive  and  unjust,  and  therefore  the  peti- 
tioner is  entitled  to  a  refund  on  the  basis  of  40,000  lbs.  per 
car  minimum  loading  requirement.  Wherefore  the  petitioner 
prays  that  the  Northern  Pacific  Railway  Company  and  the  Chi- 
cago &  North  Western  Railway  Company  refund  to  it  the  sum 
of  $225.75,  being  the  amount  so  overcharged  and  due  said  pe- 
titioner. 

The  Northern  Pacific  Railway  Company,  answering  the  com- 
plaint of  the  petitioner  herein,  alleges  that  the  Minneapolis  Lum- 
ber Company  did  between  Jan.  23,  1909,  and  March  1,  1909, 
ship  certain  logs  over  the  road  of  the  defendant  from  the  sta- 
tions of  Slowbridge  and  Coda  on  its  branch  line  between  Iron 
River  and  Washburn,  and  they  were  carried  by  the  Northern 
Pacific  Railway  Company  to  Ashland,  Wis.,  and  there  delivered 
to  the  Chicago  &  North  Western  Railway  Company  to  be  carried 
to  Eltcn,  Wis.,  and  there  delivered  to  the  Crocker  Qiair  Com- 
pany; that  the  Northern  Pacific  Railway  Company  collected  as 
freight  upon  said  lojgs  from  the  shipping  point  to  Ashland  at 
the  rate  of  V/2  cts.  per  100  lbs.,  with  a  minimum  of  60,000  lbs. 
per  car,  which  was  in  accordance  with  its  published  tariff;  that 
attached  to  said  answer  is  a  statement  showing  the  date  of  ship- 
ment, weight  upon  which  freight  was  paid,  amount  of  freight, 
the  actual  scale  weight  and  the  deductions  from  freight  with 
nuinimum  of  50,000  lbs.  per  car;  that  there  were  only  one 
hundred  and  one  cars,  and  the  average  scale  weight  of  the  same 
was  in  excess  of  56,000  lbs. ;  that  the  cars  for  such  transporta- 
tion were  furnished  by  the  Chicago  &  North  Western  Railway 
Company,  that  said  cars  were  of  sufficient  capacity  to  carry 
50,000  lbs.,  but  were  not  of  sufficient  capacity  to  carry  60,000 
lbs.;  that  thereafter,  and  on  May  12,  1909,  the  Northern  Pacific 
Railway  Company  changed  its  published  tariflF  so  as  to  make 
the  minimum  carload  50,000  lbs.  instead  of  60,000  lbs.,  as  appears 
by  its  published  tariff  No.  542-C.  The  Northern  Pacific  Rail- 
way Company  is  willing,  with  consent  of  the  Railroad  Commis- 
sion of  Wisconsin,  to  refund  to  the  Minneapolis  Lumber  Com- 
pany the  difference  between  the  freight  paid  and  the  freight 
figured  on  the  basis  of  50,000  lbs.  minimum  per  car,  which 
would  amount  to  $148.33.  This  adjustment  would  be  in  ac- 
cordance with  the  tariff  of  the  Northern  Pacific  Railway  Com- 
pany, which  went  into  effect  on  May  12,  1909.    This  respondent 
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further  alleges  that  the  minimum  weight  for  a  car  should  not 
be  reduced  below  50,000  lbs.,  and  said  freight  charges  should 
not  be  readjusted  on  any  basis  below  that  applying  a  minimum 
of  50,000  lbs.,  for  the  reason  that  cars  furnished  could  have 
been  loaded  with  a  minimum  of  50,000  lbs.,  and  in  fact  in  almost 
every  instance  were  loaded  with  a  weight  of  50,000  lbs.  or  more. 
Wherefore  this  respondent  prays  that  the  Commission  enter  an 
order  herein  allowing  the  Northern  Pacific  Railway  Company 
to  refund  to  the  petitioner  the  sum  of  $148.33  on  account  of  the 
shipment  of  said  logs. 

The  Chicago  &  North  Western  Railway  Company,  answering 
the  petition  herein,  alleges  that  there  were  no  through  rates  in 
effect  from  Lenawa  and  spurs  9  and  12  on  the  W^ashburn 
branch  of  the  Northern  Pacific  Railway  Company  to  Elton, 
Wis.,  between  Jan.  23,  1909,  and  March  1,  1909;  that  the  ship- 
ments mentioned  in  the  petition  herein  moved  upon  a  basis  of 
a  combination  of  locals  on  Ashland;  that  the  Chicago  &  North 
Western  Railway  Company  charged  petitioner  the  legal  rate  from 
Ashland  to  Elton  on  said  shipments  upon  the  actual  weight  con- 
tained in  each  car ;  and  denies  that  it  made  any  excessive  or  un- 
just charge  on  any  of  the  shipments  mentioned  in  the  petition, 
or  that  it  owes  the  petitioner  any  sum  on  account  of  said  ship- 
ments. Wherefore  this  respondent  prays  that  said  petition  be 
dismissed  as  to  it. 

The  claim  was  submitted  upon  the  pleadings,  papers,  vouch- 
ers, tariffs  and  documents  on  file. 

The  Northern  Pacific  tariff  No.  542-B,  effective  Jan.  12,  1909, 
named  a  3J^  ct.  rate  per  cwt.  on  logs  moving  from  Enderline 
and  Pearson,  Wis.,  and  intermediate  points,  to  Ashland,  Wis., 
destined  to  Antigo,  Rhinelander,  Elton  and  Wausau,  Wis.,  and 
provided  a  minimum  loading  requirement  of  60,000  lbs.  per  car. 
This  tariff  was  super^reded  by  tariff  No.  542-C,  effective  May  12, 
1909,  but  no  change  was  made  in  the  former  tariff,  except  that 
the  minimum  loading  requirement  was  reduced  to  50,000  lbs. 
per  car.  Tlie  latter  tariff  is  sitill  in  effect.  The  freight  bills  ac- 
companying the  complaint  are  dated  Bryant,  Wis.,  which  was 
apparently  the  destination  of  the  shipments,  but  they  do  not  show 
^rigrinal  point  of  shipment  or  any  of  the  above  points  as  the 
final  destination.  Nevertheless,  the  petition  and  the  answer  of 
the  Northern  Pacific  Railway  Company  indicate  that  the  ship- 
ments originated  at  intermediate  points  between  Enderline  and 
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Ashland,  and  were  destined  to  Elton,  in  which  case  they  were 
charged  at  the  legal  rates  according  to  tariff  No.  542-B,  which 
was  in  effect  at  the  time  of  the  shipments.  The  claimant  asks 
for  a  refund  upon  the  basis  of  40,000  lbs.  minimum  loading  re- 
quirement, which,  as  computed  by  it,  amounts  to  $225.75.  The 
Northern  Pacific  Railway  Company  concedes  that  a  refund 
should  be  made  upon  the  basis  of  a  50,000  lbs.  minimum  loading 
requirement. 

It  is  conceded  that  the  Chicago  &  North  Western  Railway 
Company  is  not  responsible  for  any  part  of  the  overcharge  for 
which  complaint  is  made.  It  exacted  the  legal  rate  according 
to  its  published  tariff,  and  no  complaint  is  made  that  such  rate 
was  unreasonable. 

The  question  to  be  determined  is  the  reasonableness  of  the 
minimum  loading  requirement  per  car  provided  in  the  tariff  of 
the  Northern  Pacific  Railway  Company,  which  was  applied  to  the 
shipments  in  question.  The  fact  that  the  cars  were  the  property 
of  the  Chicago  &  North  Western  Railway  Company,  which  pro- 
vided a  minimum  loading  requirement  of  40,000  lbs.  per  car,  is 
not  controlling  in  the  matter.  If  the  cars  were  capable  of  be- 
ing leaded  ordinarily  with  50,000  lbs.  of  logs,  then  the  conten- 
tion of  the  Northern  Pacific  Railway  Company  must  be  sus- 
tained. A  company  may  make  a  concession  in  the  matter  of 
rates  and  loacfing  requirements  which  could  not  be  imposed  upon 
it  by  the  Commission.  The  Commission  is  limited  in  the  require- 
ments it  may  make  of  common  carriers  by  the  condition  that 
such  requirements  must  be  reasonable  under  the  circumstances 
of  the  particular  case  under  consideration.  In  Merrill  Wooden 
Ware  Co.  v.  C.  M.  &  St,  P.  R.  Co.  3  W.  R.  C.  R.  54,  60,  it 
was  said: 

*'The  loading  requirements  are  usually  dictated  by  the  ex-  • 
perience  of  the  traffic  in  each  case.  The  proper  principle  to 
govern  in  fixing  a  minimum  loading  for  a  car,  when  used  in  the 
transportation  of  any  commodity,  is  the  ascertainment  of  the 
amount  of  the  commodity  that  can  be  loaded  when  ordinary  care 
is  exercised,  and  the  establishing  of  the  minimum  within  such 
limit." 

We  have  made  an  abstract  of  the  freight  bills  which  fiave 
been  submitted  to  us.  This  abstract  shows  the  total  number  of 
cars  shipped  to  have  been  one  hundred  and  thirty-five,  of  which 
twenty-three  were  loaded  with  less  than  50,000  lbs.,  sixty-three 
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were  loaded  with  more  than  50,000  lbs.  and  less  than  60,000  lbs., 
and  forty-nine  were  loaded  with  over  60,000  lbs.  It  may  be  ob- 
served from  this  schedule  that  all  the  cars  were  capable  of  be- 
ing loaded  to  more  than  60,000  I'bs.  As  an  illustration,  car  No. 
46381,  shipped  Feb.  6,  1909,  was  loaded  with  54900  lbs.,  while 
the  same  car,  shipped  Feb.  18,  1909,  was  loaded  with  only  47200 
lbs.  Car  No.  46753,  shipped  Jan.  21,  1909,  was  loaded  with 
56500  lbs.,  while  the  same  car,  shipped  Feb.  19,  1909,  was  loaded 
with  only  48600  lbs.  Other  illustrations,  which  may  be  noted, 
indicate  very  clearly  that  all  the  cars  in  question  were  capable  of 
being  loaded  with  over  the  minimum  weight  of  50,000  lbs. 

Under  the  circumstances  we  are  obliged  to  hold  that  a  mini- 
mum loading  of  50,000  lbs.  per  car  for  the  cars  in  question  is  a 
reasonable  provision  and  that  the  refund  must  be  governed  ac- 
cordingly. 

The  following  is  the  schedule  above  mentioned: 
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Amount 

Book 
No. 

Receipt 
No. 

Date. 

Car  No. 

Actual . 
weight. 

Weight 
chanres 
assessed 

Amount 
paid. 

Amount 
charges 
at  50,000 
lbs.  min- 

over- 
charged 
based  on 
SO.OCOIbs 

1 

on. 

imum. 

mini- 

mum. 

74150 

080 

2-13-09 

44101 
16363 
48159 
43149 

62.200 
61,200 
61,300 
54,800 

62.200 
61.200 
61.300 
60,000 

•  . 

"ttioo" 

"lio'is" 

"ii'ffi" 

* ' 

43813 

59,300 

60.000 

21  00 

20  76 

24 

*  * 

45099 

50,500 

60.000 

21  00 

17  68 

332 

** 

45419 

47,900 

6J,000 

2100 

17  50 

3  50 

*  * 

64007 

45,000 

60.000 

21  00 

17  50 

350 

'  * 

4909 

56,000 

60.000 

21  00 

19  60 

1  40 

43001 

57,300 

60,000 

21  00 

20  06 

94 

' ' 

32725 

58.600 

60,000 

21  00 

20  51 

49 

*  * 

49587 

57.400 

60,000 

21  00 

20  10 

M) 

'  * 

46870 

56,000 

60.000 

21  00 

19  60 

1  40 

* ' 

43265 

52,100 

60,000 

21  00 

18  24 

276 

*   . 

*  * 

46649 

59.500 

60.000 

21  00 

20  83 

17 

** 

44105 

45.000 

60,000 

21  00 

17  50 

3  50 

*  * 

50387 

57,900 

60,000 

21  00 

20  27 

73 

*  * 

46617 

57,100 

60.000 

21  00 

19  99 

1  01 

** 

46629 

56,100 

60,000 

21  00 

19  64 

I  36 

601 

2-9-00 

423% 
49951 
43981 

61,000 
62,700 
49.200 

61,000 
62,700 
60,000 

"*2i'66" 

"uw" 

""3*56 

;i 

46D21 
50821 
46547 

64.000 
64.000 
48,300 

64,000 
64,000 
60,000 

'"2io6* 

"ifw" 

""3  50  * 

» • 

50359 

58,700 

60,000 

21  00 

20  55 

45 

*  * 

42295 

56.400 

60.000 

21  00 

19  74 

1  26 

'* 

6945 

54,300 

60,000 

21  Op 
21  00 

19  00 

200 

*  * 

43107 

54,300 

60.000 

19  00 

200 

** 

43133 

56.200 

60,000 

21  00 

10  67 

1  33 

*  * 

43030 

55,800 

60,000 

21  00 

19  53 

1  47 

jl 

46631 
45417 
6967 
44057 

62,700 
70.100 
61,600 
54,700 

62,700 
70,100 
61,6'«0 
60,000 

'"2i*o6" 

"'iiii" 

""i'sd  ' 

*  * 

47251 

52,400 

60,000 

21  00 

18  34 

2  66 

002 

45277 
496U0 
32767 

55.100 
60.000 
59.900 

60,000 
60.000 
60,000 

21  00 

19  29 

1  71 

■.■2i'66  ■ 

"26*96" 

64" 

*  * 

49265 

56.900 

60,000 

21  00 

19  92 

1  06 

*  * 

43043 

55.000 

60,000 

2100 

19  25 

1 75 

** 

43575 

58,000 

60,000 

21  00 

20  30 

70 

*  * 

49845 

52,600 

60,000 

2t  00 

18  41 

259 

•• 

43883 

44087 
49683 

64,200 
69.900 
58.300 

.64.200 
69,900 
60,000 

'  "21  "66" 

"wii" 

59  " 

576 

2-6-09 

43207 

59.100 

60,000 

21  00 

20  69 

31 

*  * 

•        ,      42313 

58,900 

60,000 

21  00 

20  62 

38 

*  • 

;;        !      42383 

60.200 
60,400 
61,100 
60.300 
57,100 

60.200 
60,400 
61,100 
60.300 
60.000 

49255 
43615 
42087 
43925 

:.'"::::" 

*"2i  o6" 

"iow" 

"■"ioi" 

** 

41895 

48,700 

60.000 

21  00 

17  50 

350 

*  * 

41237 

57,200 

60,000 

21  00 

20  03 

97 

;| 

46753 
42419 
42331 

66.400 
60,000 
53.800 

66.400 
60,000 
60,000 



■  • 

'■'2i66" 

"isbs" 

••gjy* 

43031 
45211 

64.400 
58,000 

64,400 
60.000 

"  2i  oo" 

"2636" 

76" 

•  • 

50001 

56.600 

60,000 

21  00 

20  51 

49 

w 

2-^ 

45345 
04540 
40831 

68.000 
71,200 
54,900 

68,000 
71,200 
60.000 

"21  66" 

"iow" 

""i*78" 

•  * 

45243 

58.700 

60,000 

2100 

20  55 

45 

jj 

50141 
42089 
48997 
48171 

61,800 
63.800 
64,000 
02,200 

61,800 
63.800 
64.000 
62,200 
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Weltrht 

Amount 
chartres 

Amount 

over- 

charifed 

Book 

Receipt 

Date. 

Car  No. 

Actual 

charifes 

Amount 

at  50.000 

based  on 

No. 

No. 

welfirht. 

assesiied 
on. 

paid. 

lbs.  min- 
imum. 

50.000  lbs. 
min- 
imum. 

74150 

577 

2-6^ 

43751 

55,400 

60.000 

$21  00 

tl9  39 

$1  61 

??9 

1  21-09 

63035 
67016 

68.900 
57.900 

68.900 
60.000 

75469 

"'21  06" 

"26*27  ■ 

73" 

43413 

57.600 

60.000 

21  00 

20  16 

84 

»♦ 

41863 

57.100 

60.000 

21  00 

19  99 

1  01 

'* 

50077 

56,500 

60,000 

21  00 

19  78 

1  22 

'• 

42439 

55.800 

60.000 

21  00 

19  53 

1  47 

'  * 

45065 

58,500 

60.000 

21  00 

20  47 

53 

' ' 

25305 

54.000 

60.000 

21  00 

18  90 

2  10 

♦  ♦ 

49931 

57,800 

60.000 

21  00 

20  23 

77 

♦  * 

45751 

56.600 

60,000 

21  00 

19  82 

1  18 

46293 

52.500 

60.000 

21  00 

18  38 

262 

' ' 

46753 

54.700 

60.000 

21  00 

19  14 

1  86 

♦• 

44145 

56.500 

60.000 

21  00 

19  78 

1  22 

♦• 

50535 

57.700 

60,000 

21  00 

20  20 

^      90 

■  ♦ 

68208 

• 

*  • 

44059  . 

♦' 

50619 

. 

, . 

45469 
43141 

No  ove 

rt'hM'ge 

on    thes*e  cars. 

•  ' 

45805 

'  • 

43779 

*  • 

50141 

??3 

1-27-09 

46879 

63  200 

63.200 



42223 

67.500 

67.500 

1 

•  • 

46649 

68.400 

68,400 

' 

• » 

41^7 

64,500 
68.400 

64,500 

•  ' 

45419 

68.400 

.4 

46631 
63175 

60,000 
58,800 

60.000 
60,000 

"iioo" 

"'26'59" 

4i  ' 

•* 

45007 

44,300 
65,800 
63.900 
60,500 
61,500 
J8.700 
50,600 
55  700 

60.000 

21  00 

17  50 

3  50 

49097 
43265 

66.800 
63,900 

1 

'    » 

45277 

60,500 

" 

43897 

61,500 

'   » 

46417 

60.000 

"2i  66" 

20  55 

45" 

•* 

50085 

60.000 

21  00 

17  71 

329 

♦   ♦ 

43107 

60.000 

21  00 

19  49 

1  51 

•    » 

a305 

60;700 
60.800 
53  100 

60.7iK) 

»• 

50387 

60.800 

♦' 

43931 

60.000 

'"2i*66" 

"i8*59" 

■**  2"4i' 

'   • 

49607 

64;  600 
56.700 
51.400 
50,400 
52,200 
49,900 

64.600 

»   » 

46629 

60.000 

""'iioo* 

"'i9'49" 

""i"5i" 

74150 

791 
769 
770 
775 

780 
785 
790 
774 
779 
784 
789 
773 
778 
783 
788 
771 
776 
781 

2-20-09 

43751 

60.000 

21  00 

17  99 

3  01 

50821 

60.000 

21  00 

17  64 

336 

♦  • 

46921 

60.000 

21  00 

18  27 

277 

2-19-69 

50141 

60.000 

21  00 

17  50 

3  50 

2  18-09 

42919 

47!  900 

60.0.0 

21  00 

17  50 

3  50 

42223 

49  900 

60.000 

21  00 

17  50 

350 

2-20-09 
2-19-09 

50008 
45345 

461800 
48  400 

60.000 
6i>.000 

21  00 
21  00 

17  50 
17  50 

350 
350 

42383 

481400 
47.300 

60.000 

21  00 

17  50 

350 

2-18-09 

13897 

00.000 

21  00 

17  50 

3  50 

2-20-09 

43925 

46.700 

60.000 

21  00 

17  50 

350 

43107 

54!  400 

60.000 

21  00 

19  04 

1  96 

2-19-09 
2-18-09 
2  20-09 
2-20-09 
2-19-4)9 
2-18-^ 
2-20-09 
2-2(M)9 
2-19-09 
2-18-09 

42087 
41237 
43133 
46540 
45271 
43207 
49925 
5(«« 
46753 
46H31 

451800 
44.200 
42.600 
5v»,400 
58,300 
49.600 
64,400 
45.700 
48,600 
47,200 

60.000 
60,000 
60.000 
60.000 
60,000 
60,000 
60,400 

21  00 
21  00 
21  00 
21  00 
21  00 
21  00 

17  50 
17  50 
17  50 
17  64 
20  41 
17  50 

350 
350 
350 
336 
59 
350 

786 
772 

7:7 

782 

60,000 
60,000 
60.000 

""2i"66"' 
21  00 
21  00 

17  50 
17  50 

""s'so" 

350 
350 

787 

2-18-09 

41895 

49.200 

60.000 

21  00 

17  50 

350 

$1636  66 

$109  38 
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According  to  the  above  schedule,  on  the  twenty-three  cars  that 
weighed  less  than  50,000  lbs.,  charges  were  paid  on  the  basis  of 
G0,000  lbs.  per  car,  or  a  difference  of  10,000  lbs.  each  had  the 
minimum  been  50,000  lbs.  per  car.  On  the  sixty-three  cars  that 
weighed  less  than  60,000  lbs.  and  over  50,000  lbs.,  the  difference 
varies  on  each  car.  A  careful  examination  of  the  claim  of  the 
petitioner  and  the  statement  submitted  by  the  Northern  Pacific 
Railway  Company  shows  that  the  former  is  practically  correct 
as  to  weights  and  charges,  while  the  latter  has  a  number  of  er- 
rors in  it.  According  to  the  freight  bills,  the  total  amount  of 
the  reparation  that  may  be  awarded  on  a  basis  of  50,000  lbs. 
minimum  loading  weight  per  car,  is  $169.38. 

For  the  reasons  stated,  we  decide  that  the  charges  exacted 
from  the  petitioner  by  the  Northern  Pacific  Railway  Company 
for  the  aforesaid  shipments  of  logs  are  unusual  and  exorbitant 
for  the  reason  that  the  minimum  loading  requirement  applied  to 
such  shipments  was  excessive,  and  do  further  find  that  the  rea- 
sonable charge  for  the  transportation  services  rendered  by  the 
respondent  in  hauling  said  logs,  as  aforesaid,  would  be  the 
amount  computed  upon  the  basis  of  a  minimum  loading  require- 
ment per  car  of  50,000  lbs.  weight.  ,  As  above  stated,  the  excess 
charge  amounts  to  $169.38. 

Now,  Therefore,  it  is  Ordered,  That  the  Northern  Pacific 
Railway  Company  refund  to  the  said  Minneapolis  Lumber  Com- 
pany the  sum  of  $169.38,  being  the  amount  paid  by  the  said 
lumber  company  in  excess  of  the  charge  herein  found  to  be 
reasonable  for  the  services  rendered  by  the  said  railway  company 
in  transporting  the  aforesaid  logs  at  the  times  mentioned. 

It  is  Further  Ordered,  That  the  claim  as  to  the  Chicago  & 
North  Western  Railway  Company  be  and  the  same  is  hereby 
dismissed. 
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IN  RE  APPLICATION  OF  THE  CUMBERLAND  MUNICIPAL  ELEC- 
TRIC LIGHTING  PLANT  FOR  AUTHORITY  TO  INCREASE 
RATES. 

Submitted  June  h,  i909.    Decided  Oct.  7,  1909. 


The  applicant  in  this  case  desired  authority  to  increase  certain  of  its 
present  rates  for  electric  current,  on  the  ground  that  these 
rates  were  inadequate  and  did  not  cover  the  cost  of  furnish- 
ing the  service  involved.  Upon  hearing  and  investigation  it 
was  found  that  the  applicant's  rate  schedule  was  not  properly 
adjusted  and  that  certain  classes  of  consumers  paid  less  than 
their  just  share  of  the  cost  of  operating  the  plant  Because 
of  these  facts  the  Commission  endeavored  to  compute  more 
equitable  schedules  of  rates  and  has  authorized  the  applicant 
to  put  these  rates  into  efTect. 

The  petitioner  in  this  case,  the  city  of  Cumberland,  represents, 
among  other  things,  that  as  a  municipal  corporation  it  is  en- 
gaged in  the  operation  and  management  of  a  mtinicipal  electric 
lighting  plant  in  the  said  city  of  Cumberland;  that  the  rates  it 
now  charges  for  electric  current  are  so  low  that  the  revenues  re- 
ceived therefrom  fall  short  of  covering  the  operating  expenses  of 
the  plant,  and  that  for  this  reason  mainly,  it  desires  to  make 
certain  increases  in  these  rates  or  charges. 

The  hearing  in  this  matter  was  held  in  the  city  of  Cumberland, 
June  4,  1909,  at  which  hearing  the  petitioner  was  represented  by 
the  city  clerk  and  by  a  number  of  other  citizens  who  offered  tes- 
timony and  facts. 

The  petitioner  in  this  case  owns  and  operates  a  water  works 
system,  and  the  electric  and  water  works  plants  occupy  the  same 
powder  house  and  use  the  same  boilers  in  common.  The  first 
system  installed  was  the  water  plant,  which  was  built  in  1S95. 
In  1898  the  power  house  was  enlarged  and  machinery  installed  to 
operate  an  electric  lighting  system,  and  the  municipality  has  fur- 
nished electricity  ever  since  that  time. 

During  the  period  covered  by  the  report  for  the  year  ending 
June  30,  1909,  the  plant  has  been  entirely  rebuilt  and  almost 
nothing  of  the  old  plant  now  remains. 

No  separation  of  the  expenses  of  the  electric  and  water  de- 
partments had  ever  been  made  until  April,  1909,  when  the  city 
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began  to  lay  the  foundation  for  entirely  separate  accounts.  Pre- 
vious to  this  time  all  fuel,  oil,  labor,  improvements  and  repairs, 
and  all  running  expenses  were  charged  to  the  plant  as  a  whole, 
and  all  receipts  were  turned  into  the  general  fund.  The 
above  facts  have  been  set  down  here  to  emphasize  the  great  diffi- 
culty which  meets  any  attempt  to  determine  the  financial  condi- 
tion of  the  electric  lighting  plant  as  a  separate  concern  from 
that  of  the  water  works  plant. 

In  1908,  when  the  city  was  required  by  this  Commission  to 
make  a  separate  report  for  the  two  systems,  it  was  stated  by  the 
city  clerk  that  it  was  practically  impossible  to  make  any  division 
of  the  expenses,  for  the  reason  that  no  basis  upon  which  to 
make  any  such  apportionment  was  available.  Later  reports  of 
the  plant,  and  the  testimony  at  the  hearing,  show  that  the  peti- 
tioner must  have  devoted  some  thought  to  this  matter  of  separa- 
tion of  expenses  of  the  two  plants,  and  the  petitioner  is  now  in- 
clined to  apportion  all  costs  on  the  basis  of  approximately  75 
per  cent  to  the  electric  department,  and  25  per  cent  to  the  water 
department.  The  absence  of  detailed  information  makes  it  im- 
possible to  determine  the  accuracy  of  this  basis  of  apportionment, 
but  judging  from  the  experience  of  a  number  of  other  plants 
of  a  similar  capacity  in  the  state,  we  are  inclined  to  believe  that 
the  separation  made  by  the  city  is  not  very  far  from  the  truth. 
Furthermore,  it  is  found  that  the  gross  earnings  of  the  water 
and  electric  systems  hold  very  closely  the  same  ratio,  namely 
%  electric,  and  %  water. 

INCOME   ACCOUNT  FOR  THE  YEAR  ENDING  JUNE  30,   1909. 

Earnings : 

Commercial  lighting  eaminge $3, 272  90 

Commercial  power  earnings 

Municipal  contract  lighting  earnings 

Miscellaneous  earnings  from  operation 

Total   earnings $3, 272  90 

Operatino  Expfnses: 

Operating   labor $1. 125  00 

Fuel     2, 316  42 

Miscellaneous  steam  supplies  and  expenses. . .  262  6t 

Maintenance  of  power  plant  equipment 55  16 

Maintenance  of  transmission  system 137  11 

Insurance    33  80 

Operation  of  utility  equipment 18  45 

Reading  meters,  collection,  etc 50  00 

Total    operating    expenses 3. 998  55 
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It  is  not  considered  necessary  to  give  any  analysis  of  the  op- 
erating expenses  of  the  p'ant  as  reported.  However,  comparing 
these  expenses  with  those  of  similar  plants  operating  in  the  state, 
we  find  that  the  operating  expenses  of  the  Cumber'and  plant  are 
normal  and  certainly  no  unusual  features  exist. 

In  order  to  j-erve  as  a  safe  basis  for  rate-making  purposes,  the 
expenses,  as  just  given,  should  be  increased  by  the  cost  for  de- 
preciation, taxes,  interest,  and  certain  other  items  in  accord- 
ance with  the  explanations  which   follow : 

Operating  labor   $1 ,  12.5  00 

Fuel     2 ,  31 6  42 

Miscellan».-ous  steam  supplies  and  expenses 262  61 

Malntenp.nce  of  power  plant  equipment 55  16 

Maintenance  of  transmission   system 137  11 

Insurance     33  80 

Operation  of  utility  equipment 18  45 

Reading  meters,  collection,  etc 240  00 

Total  operating   $4, 188  55 

Depreciation— 4    per   cent   on   $20,775.00    (depreciable   prop- 
erty)              831  00 

Taxes    (estimated)    250  00 

Interest— 7  per  cent  on  $21,025.00   (plant  value)    1.471  00 

Total  expenses  $6,740  55 

It  will  be  noted  that  the  expense  of  reading  me'.ers,  coKection, 
etc.,  has  been  increased  from  $50.00  to  $240.00.  The  report  of 
the  plant  shows  an  apportionment  of  the  city  clerk's  salary  for 
two  and  one-half  months  as  $50.00,  and  the  $240.00  represents 
an  apportionment  of  this  item,  covering  the  whole  year,  on  the 
basis  used  by  the  city. 

In  regard  to  interest,  taxes  and  depreciation,  the  Commission 
1  as  expressed  itse'f  in  its  opinion  In  re  Application  of  the  City 
of  Madison  for  Authority  to  Equalize  its  Water  Rates,  3 
W.  R.  C.  R.  299,  520: 

"In  estimating  the  cots  for  municipal  as  well  as  for  privately 
owned  p';^nts.  it  would  seem  to  be  necesFary  to  take  into  consid- 
eration the  operating  expenses,  depreciation,  taxes  and  interest 
on  the  investment.  Operating  exf)cnses,  including  depreciation, 
nre  always  present  and  mu-t  be  actually  met,  no  matter  by  whom 
the  plants  are  operated.  Taxes  and  interest  charges  may,  in  a 
sense,  be  dispenFed  with  for  municipal  plants.  That  is.  neither 
taxes  nor  interest  may  be  actually  assessed  against  such  plants. 
On  the  other  hand,  taxes  and  interest  charges  are  present  in 
Fome  form  in  all  industrial  activities.  Water  works  represent 
property  that  is  of  value  and  in  which  money  has  been  invested. 
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They  constitute  a  part  of  the  capital  of  the  city.  If  such  items 
as  fi>eH  charges  are  net  considered  by  municipal  plants  in  fix 
ing  rates  for  private  consumers,  it  would  seem  that  these  con- 
sumers would  be  favored  as  against  the  tax  payers.  There  does 
not,  on  the  who'e,  appear  to  be  any  equitable  ground  upon  which 
such  charges  can  be  entirely  eliminated  in  any  industry  or  in 
connection  with  the  services  cf  any  public  utility." 

If  we  omit  the  interest  at  7  per  cent  on  the  value  of  the  plant, 
and  subititule  therefor  the  3^j  per  cent  interest  on  the  $15,000 
loan,  the  expemes  of  the  plant  will  appear  as  follows: 

Operating  expenses    |4, 188  55 

Depreciation    831  00 

Taxes 250  00 

Interest  3  Vl»  per  cent  on  |15,030 525  00 

Total   expenses    $5, 794  55 

Tl  e  taxes  and  depreciation  are  estimates  and  aim  to  give  a 
conservative  statement  of  the  proper  charges  against  the  earn- 
ings of  the  plant,  and  the  amount  which  must  be  used  in  rate 
making. 

The  hearing  brought  cut  what  wou'.d  seem  to  be  a  misunder- 
standing of  the  purpo.'e  of  the  depreciation  fund  on  the  part  of 
the  petitioner,  and  perhaps  it  would  be  weP  to  briefly  discuss 
here  the  significance  and  importance  of  this  fund.  Depreciation 
may  be  defined  as  that  lors,  or  shrinkage  of  value,  which  inevi- 
tably occurs  from  time  to  time  in  the  equipment  of  the  plant,  as 
a  re.-ult  cf  the  employment  of  this  equipment  in  the  production 
of  electricity.  Tlie  loss  may  be  due  to  wear  and  tear,  to  age, 
Ic  the  march  of  modern  invention,  or  to  inadequacy,  or  to 
any  or  all  of  these  causes  combined. 

The  aim  of  the  establishment  of  a  depreciation  fund,  in  short, 
is  to  keep  the  original  investment  intact.  Bearing  this  fact  in 
mind,  we  might,  with  reason,  define  depreciation  as  the  amount 
which  makes  up  the  diflference  between  the  value  of  the  plant  at 
any  period  after  constructicn,  although  kept  in  good  running 
condition  by  ordinary  repairs,  and  the  original  cost  value  of  the 
plant.  It  is  difficult  sometimes  to  distinguish  between  depre- 
ciation and  maintenance.  The  following  iUustration  or  example 
is  advanced  with  the  idea  of  showing  that  the  depreciation  of  a 
plant  is  not  carried  nor  oflfpet  by  current  repairs  and  mainte- 
nance.    We  will  assume  the  value  cf  a  unit  of  an  electric  light- 
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ing  station  when  new  is  $5,000.  This  unit  (engine  or  dynamo), 
we  will  say,  has  been  in  operation  for  a  period  of  ten  years. 
During  this  period  all  repairs  have  been  made  as  required  and 
the  unit  maintained  in. good  running  condition.  An  appraisal  of 
this  unit  at  the  end  of  the  ten  years'  period  will  not  fix  a  value 
of  $5,000,  the  original  cost.  Although  ordinary  repairs  have 
been  made,  still  the  unit  has  fallen  off  in  value,  due  to  continued 
wear  and  tear.  Various  estimates  have  t>een  offered  showing 
the  life  of  different  classes  of  machinery.  These  estimates  neces- 
sarily allow  for  the  fact  that  the  machinery  will  be  maintained 
and  repaired.  The  value  of  a  unit  is,  then,  roughly  propor- 
tional to  the  length  of  time  it  has  been  in  service,  or  we  might 
say,  that  its  value  is  inversely  proportional  to  its  age.  Then 
the  depreciation  fund  must,  at  any  time  in  the  life  of  the  unit, 
be  equal  to  the  difference  in  the  value  of  the  unit  at  that  time 
and  when  new.  Bearing  in  mind  that  the  unit  may  have  been 
*  constantly  maintained  in  good  running  order. 

Again,  it  might  be  admitted  that  the  repairs  have  kept  the 
unit  in  as  good  condition  as  when  originally  put  down.  But  the 
value  and  utility  of  the  unit,  as  a  fact  of  economical  production, 
is  not  maintained  by  keeping  it  in  the  same  condition  as  at  the 
time  of  purchase.  The  value  of  the  unit  at  the  end  of  the  ten 
years*  period  will  be  considerably  lessened  if  during  the  period 
the  progre:,s  of  the  industry  has  led  to  more  efficient,  more 
cheaply  repaired  and  less  expensive  units  for  the  same  work  be- 
ing designed,  perfected  and  put  upon  the  market.  Again,  the 
growth  of  the  city  during  the  period  may  be  of  such  proportion 
as  to  render  the  p^ant  inadequate  to  meet  the  demands  made  upon 
it.  Better  arrangement  of  the  units  may  be  made  necessary  by 
the  greater  output  and  this  re-arrangement  may  render  the  unit 
imder  consideration  almost  valueless  as  a  factor  in  the  plant. 
These  illustrations,  it  is  believed,  will  clearly  show  what  the  de- 
preciation fund  must  accomplish,  and  will  clearly  distinguish  it 
from  the  amount  spent  for  ordinary  repairs  and  replacements. 

It  will  be  seen  from  the  above  case  that  depreciation  is  an 
item  that  is  always  present,  that  it  is  a  constant  factor  in  the 
operating  of  electric  lighting  plants.  With  this  fact  before  us, 
the  wisdom  of  providing  a  fund  by  annual  charges  to  meet  this 
constant  cost,  is  clearly  seen.  There  are  several  methods  of  com- 
puting the  depreciation  of  plants,  but  it  is  not  deemed  neces- 
sary to  go  into  these  in  this  case. 
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Fixed  and  Variable  Expenses. 

The  nature  of  the  electric  lighting  business  is  such  that  a 
large  proportion  of  the  expenses  of  the  operation  of  the  system 
are  not  directly  proportional  to  the  output.  Since  it  is  impossible 
to  store  electricity  economically,  the  plant  must  be  so  designed 
and  maintained  as  to  be  able  to  meet  the  maximum  demand  that 
may  be  made  upon  it  at  any  time.  The  size  of  the  plant,  and 
hence  the  investment,  must,  therefore,  be  dependent  upon  the 
maximum  demand  of  the  consumers.  Whether  the  consumer 
uses  much  or  little  current  is  of  little  consequence  in  the  fixing 
of  the  capacity  of  the  plant.  He  has  installed  in  his  residence, 
store  or  office  a  certain  number  of  lamps,  and  if  he  desires  to 
burn  all  of  these  lamps  at  one  time,  the  plant  must  be  able  to 
supply  him  with  sufficient  current  to  do  so.  Expenses,  such  as 
taxes,  depreciation  and  insurance,  it  is  clearly  seen,  depend 
largely  upon  the  capacity  of  the  plant  and,  therefore,  are  to  a 
great  extent  fixed  expenses. 

Other  expenses  are  directly  proportional  to  the  amount  of  cur- 
rent SQld;  they  increase  as  the  output  increases  and  fall  off  as 
the  output  becomes  less.  These  expenses  are  known  as  variable 
or  running  costs,  and  under  this  head  are  placed  such  items  as 
fuel,  oil,  waste,  and  certain  portions  of  repairs  and  labor. 

In  the  case  of  the  Cumberland  plant  the  absence  of  detailed 
operating  data  makes  it  rather  difficult  to  fix  upon  the  propor- 
tion of  expenses  which  are  fixed  and  variable.  However,  a 
study  of  the  conditions  at  that  plant,  and  a  comparison  with  the 
results  obtained  in  other  plants  in  the  state  of  similar  capacity, 
would  lead  us  to  fix  the  apportionment  of  expenses  at  about  45 
per  cent  fixed  and  55  per  cent  variable.  The  following  table 
will  show  the  result  of  a  division  of  costs  on  this  basis: 


Total. 

Fixed. 

Variable. 

I iidncilnir  7  Dpr  cent  interest 

16,740  55 
5.794  &5 

13,033  25 
2,007  55 

13  707*30 

OmitUnsr  7  per  cent  char«re  and  uaing  3i  per 
cent  Interest  on  loAn 

3  187  CO 

The  fixed  expenses  will  be  apportioned  between  the  street 
lighting  and  commercial  lighting  on  the  basis  of  the  maximum 
demands  made  upon  the  plant  by  these  two  systems.  No  record 
of  the  separate  demands  has  ever  been  kept,  but  the  combined 
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demand  (maximum)  is  reported  as  100  kws.  The  greatest  de- 
mand of  the  street  lighting  system  must  be  equal  to  the  connected 
load  of  the  system  and  is  close  to  13  kws.,  leaving  the  maxi- 
mum demand  of  the  commercial  lighting  as  87  kws. 

In  the  following  computation  the  unit  costs  are  worked  out, 
using  the  two  totals  given  above.  The  costs  labeled  "a"  include 
interest  at  7  per  cent  on  the  investment,  and  the  costs  under  "f 
omit  the  7  per  cent  and  substitute  Hyi  per  cent  on  the  loan. 

DIVISION  OF  FIXED  EXPENSED. 


Total. 

Per  kw. 

STBEET  LAMPS. 

COMMERCIAL  LAMPS. 
PER  16  C.  P.    L.   E.JDIV. 

Per  arc. 

Perlncand. 

93.033 
2.607 

Per  month. 

i0.126 
.108 

Per  year. 

a 
b 

$3,033  25 
2,007  55 

26.075 

S15.106 
13.037 

$1,516 
1.303 

Division  of  Variable  Expenses. 

The  variable  expenses  will  be  apportioned  over  the  kilowatt 
hours  consumption  of  current  for  the  year.  No  report  is  made 
by  the  plant  covering  the  consumption  of  the  various  classes  of 
consumers  nor  the  output  of  ihe  station  by  months.  Neither  'S 
there  any  record  showing  the  connected  loads  of  the  classes  or 
of  the  individual  consumers.  For  this  reason  it  has  been  neces- 
sary to  estimate  the  probable  output. 

Method  No.  i. 

From  the  annual  repcrts,  the  average  installations  of  various 
classes  of  consumers  in  different  kxralities  has  been  determined 
as  shown  in  tab'e  I.  The  installation,  or  connected  load,  is  given 
in  kws.  Assuming  that  the  average  for  the  twenty  cities  con- 
tained in  the  list  will  represent  the  conditions  existing  in  Cum- 
berland, the  connected  load  has  been  multiplied  by  the  hours 
daily  use  of  the  same  to  obtain  the  daily  and  annual  consumption 
in  kilowatt  hours  for  the  different  classes  of  consumers.  The 
steps  by  which  this  result  is  arrived  at  are  shown  in  table  II. 
The  figures  for  hours  daily  use  of  connected  load  are  estimates 
derived  from  information  secured  from  several  sources  and  rep- 
resent, perhaps,  the  best  figures  available  at  this  time. 
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TABLE  II. 
CoMMEROiAii  Consumption. 


IClass. 

a  fire 
I  la- 
tion  in 
kws. 

Average 

hours 
daily  us^ 
of  install- 
ation, hrs. 
and  min. 

Daily 
consump- 
tion, one 
consumer, 
kw.  hrs. 

Yearly 
Consump- 
tion, one 
consumer, 

kw.  hrs. 

No.  con- 
sumers. 

Total 
con- 
sump- 
tion, 
kw.  hrs. 

Residences 

Saloons 

.7« 

.68 

.d3 

1.02 

.57 

1.95 

2.70 

.76 

5.58 

2.48 

1.54 

3.06 

1.36 

:40 

3:45 

1:00 

1:50 

1:40 

1:06 

2:00 

3:00 

1:10 

:28 

:42 

:23 

2:00 

.506 
2.500 

.(00 
1.850 

.950 
2.115 
5.400 
2.280 
6.510 
1.158 
1.080 
1.174 
2.720 

185.00 
946.00 
230.00 
682.00 
347.00 
772.00 

1,970.00 
833.00 

2,380.00 
423.00 
394.00 
429.00 
993  UO 

75 
7 
21 
15 

13,870 
6,610 

Offices 

4.830 

Htores. 

10.230 

Livery  stables 

Factories 

Hotels 

694 
3.088 
5.910 

Restaurants* 

Theaters 

CKliri«hes 

1.666 
2.380 
2.115 

Lodire  halls 

1.576 

Schools 

Depots 

429 
993 

Total 



52.717 

Miscellaneous  13.9  pei 

cent  of  tot 
on  for  one  j 

al  consume 
k'ear  (comm 

rs 

23 

7,380 

ercial) 

Total  consumptl 

60,097 

Method  No.  2. 

The  report  of  the  plant  for  the  year  ending  June  30,  1909, 
shows  earnings  amounting  to  $2,414.21  from  commercial  con- 
sumers on  a  meter  basis.  At  8  cts.  per  kw.  hr.  this  would 
work  out  to  30,177  kw.  hrs.  consumption  per  year  by  the  met- 
ered consumers.  Assuming  that  the  unmetered  consumers  will 
use  an  amount  of  current  which  is  proportional  to  the  revenue 
derived  from  them,  we  can  then  state  their  probable  consump- 
tion by  the  equation  ^^^*=  3^^.^  and  x  equals  10,720  kw.  hrs. 

The  total  commercial  consumption  on  this  basis  is,  then,  30,177, 
plus  10,720,  or  40,897  kw.  hrs.  per  year. 


Digitized  by  VjOOQIC 


In     re    APPL.    CUMBERLAND    MUNICIPAL    EL.    LT.    PLANT.      223' 


o 

w 


■^  If)  «>  >A  lA  <d '» ini  c^  00  m'  '^ »» 


GO  t^  00  t^  00  ti  CO  A  oi  t^  ai  A  «D 


aoaiad^o'aiooadi'Idoit^ 


o^»a6d«ojds:gp«dd 


« jo^  d*'  w  *  "*  d  deed  w 


^c5Sas32S(28S^5{2 

•-  d  d  c>^  d  <»'  d  ^  d  00  d  d  «' 


e^i^^dtAdadaooD'oodddad 


^    ! 


00  9  CO  « t^  |vl  t^  t^  t^  ad  (A  oo'  t>^ 


tfttAiAiAViAl^tAdadVt^t^ 


-<4<iftiAH*iAiAiA  ^'dodddt*^ 


»-  iA  p 

«   ^   ci 


tA  m  lA 


S  S  8 


^  S  18 

d  —  t^ 


-H   OO   00 


8  ^ 

»A  d 


&*  s  s 


8  S 

**   »A 


8  ^ 

ad  to 


00   ^ 

d  od 


5)  8 

*a'   00 


o 

as 


§  i 


£  6 


Digitized  by  CjOOQIC 


224:  RAILROAD  COMMISSION    OF    WISCONSIN. 

Method  No.  j. 

The  plant  has  submitted  a  list  of  the  metered  consumers  for 
the  month  of  December,  1908.  This  list  shows  the  amount  of 
current  used  by  each  consumer  during  that  month,  and  the  class 
to  which  each  customer  belongs.  The  total  amount  of  current 
used  by  the  metered  consumers  during  December  was  4,378  kw. 
hrs.  This  amount  contains  some  current  which  was  used  in 
previous  months,  but  the  error  due  to  these  accumulated  read- 
ings is,  perhaps,  compensated  for  by  the  fact  that  some  meters 
were  not  read  in  December  and  therefore  their  amounts  do  not 
show  in  the  reported  total  for  that  month.  Out  of  a  total  of 
165  consumers  there  are  130  or  78.8  per  cent  on  meters.  As- 
suming that  the  unmetered  consumers  will  use  the  "same  amount 
of  light  as  those  having  meters,  the  total  consumption  for  the 
month  would  be  approximately  5,5^0  kw.  hrs.  for  commercial 
consumers.  Knowing,  then,  the  amount  of  current  consumed 
in  December,  the  question  arises  as  to  what  part  of  the  yearly 
consumption  is  represented  in  this  one  month.  There  has  been 
prepared,  in  connection  with  this  case,  a  statement  of  the  cur- 
rent output  by  months  for  thirteen  cities,  with  the  per  cent  of 
the  yearly  output  worked  out  for  each  month.  Care  has  been 
taken  in  preparing  this  table  to  eliminate  all  cities  with  unusual 
load  fluctuations,  such  as  occur  in  summer  resort  towns  where 
the  heaviest  load  comes  in  the  summer  time.  According  to  the 
results  shown  in  table  III,  the  output  for  December  represents 
12.05  per  cent  of  the  output  for  the  entire  year.  On  this  basis 
the  yearly  consumption  of  commercial  current  in  Cumberland  is 
approximately  46,200  kw.  hrs. 

A  review  of  the  yearly  output  as  given  by  the  three  methods 

shows  the  following: 

Method  No.  1     60. 097  kw.  hrs. 

"2    40,897 

"    3    46,200 

The  methods  2  and  3  are  perhaps  nearer  to  the  truth,  as  they 
take  into  consideration  actual  conditions  in  the  city  of  Cum- 
berland. On  this  score  the  result  under  method  No.  3  would 
seem  more  reliable  than  No.  2.  However,  it  is  believed  that  in 
both  cases  too  low  an  estimate  has  been  made  of  the  unmetered 
consumption.  With  this  in  mind,  it  is  believed  that,  in  round 
numbers,  50,000  kw.  hrs.  will  be  as  near  to  the  actual  yearly 
consumption  as  we  are  able  to  obtain.  ^  I 
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Street  Lighting   Conaumption. 

Moor: LIGHT  Pchedule 

Or  2,182  hours  per  year  (Elec.  Rev.). 


Lamps. 

Watts  each. 

Kw.   hri. 
per  year. 

16  arcs          .           .  . .              

500 
100 

17.4.^ 

SO  Incandesopnts -  -  - 

10.910 

Total   

28.3(6 

The  kw.  hr.  output  of  the  Cumberland  plant,  then,  will  be  the 
sum  of  the  28,366  kw.  hrs.  for  the  street  lighting  consumption, 
and  of  the  estimated  50,000  kw.  hrs.  for  the  commercial  con- 
sumption, a  total  of  78,366  kw.  hrs.  This,  then,  represents  the 
amount  over  which  the  variable  costs  must  be  distributed. 

OuTprT  Costs. 


Total 

variable 
expenses. 


13.707  30 
H.187  00 


Per  kw.  hr. 


4.730  cts. 
4.067  cts. 


BTRBET    LAMPS. 


Per  arc 
ptM-  year. 


»l.fl04 
44.371 


32  c.  p.  In- 

cande>cent<» 

per  year. 


$10  .ro 

8.874 


Commercial  lamps  per 
500  hours  yearly  use. 


25kw.  hr.  x4  730  =  11.182 
25kw.  hr.  x4  067=    1.016 


Unit  Cost?. 
Sum  of  Fixed  and  Variable  Costs. 


PER  EACH   I  AMP  (arc)   PER  YEAR. 


a. 
ft. 


Fixed. 


•1S.16<) 
13.C37 


Variable. 


151.604 
44.371 


Total. 


W..770 
57.408 


per  each  32  c.  p.  incandewbnc 
(strket)  lamp  per  year. 


Fixed. 


$3,033 

2.007 


Variable. 


$10,320 

8.874 


Total. 


$I3.3.>8 
11.4S1 


Cost  per  each  16  C.  P.  L\mp. 
For  IncandescenLs  for  a  Year  of  500  Hours  Use. 


a. 
h 


Fixed. 


$1,516 
1.303 


Variable. 


$I.1S2 
1.016 


Total  per  year. 


$2,608 
2.310 


Total  per  month 
per  16c.  r.  lamp. 


f 0.225 
.lie 


The  above  divisions  of  costs  will  illustrate  the  distributi  :n  of 
the  fixed  and  variable  expenses.     The  discussion  so  far,  and  the 

15— R.  D. 
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estimates  given,  will  show  that  the  rates  for  electricity  should 
be  built  up  so  as  to  constitute  both  a  fixed  charge,  which  sha'l 
be  based  on  the  consumer's  demand,  and  a  variable  charge, 
which  will  depend  on  the  amount  of  current  used  by  the  con- 
sumer. The  objection  to  the  Hat  rate  per  lamp  is  readily  seen. 
A  con.umer  under  the  flat  rate,  who  u«es  his  lights  but  a  few 
hours  per  day,  is  re(juircd  lo  pay  as  much  as  the  consumer  who 
uses  them  many  hours  per  day. 

In  some  cities  there  are  installed  two  meters  for  each  con- 
sumer. One  of  these  meters  registers  the  actual  amount  of  cur- 
rent used  during  the  month,  while  the  other  is  an  indicator  which 
J  hows,  at  the  end  of  the  month,  what  the  maximum  demand  of 
that  consumer  has  been  during  the  month.  The  latter  reading, 
then,  serves  as  the  ba>is  for  the  apportionment  of  the  fixed  costs. 
In  the  absence  of  such  indicators  other  means  of  making  the  ap- 
portionment of  the  costs  must  be  used. 

It  will  be  seen  ihat  where  two  coniumers  have  the  same 
connected  and  active  load  and  use  the  same  amount  of  current 
per  hour,  that  their  fixed  charges  will  be  the  same.  However, 
one  of  the  consumers,  we  will  assume,  uses  his  lights  three 
hours  per  day,  while  the  other  burns  his  lamps  but  one  hour 
per  day.  It  follows  then,  that  the  fixed  charge  must  be 
three  times  as  great  per  hour  for  the  one  hour  as  for  the  three 
hour  user,  because  the  latter  has  his  fixed  charge  distributed 
over  three  hours  of  the  day  instead  of  the  one  hour.  The  vari- 
able charge  will  be  the  same  for  both  consumers  per  hour,  since, 
as  before  stated,  they  use  the  same  amount  of  current  per  hour. 
It  is  clear,  then,  that  the  co.t  per  unit  gradually  decreases  as 
the  hours  of  use  of  current  increases,  since  the  total  charge 
is  the  sum  of  a  constant  and  a  decreasing  rate.  The  above 
facts  have  led  many  plants  to  adopt  rates  which  shall  follow 
more  closely  the  cost  of  supplying  electricity  to  the  various 
classes  of  consumers,  and  the  flat  rates  per  lamp  and  the  straight 
meter  rates  are  being  gradually  abandoned. 

A  step  in  the  direction  of  the  principles  laid  down,  consists 
in  grading  the  meter  charges  per  kw.  hr.  in  such  a  manner. as  to 
allow  for  the  decreasing  cost  per  unit  as  the  daily  hours  of  use 
of  current  increase.  A  charge  of  10  cts.  per  kw.  hr.  may  be 
made  for  the  first  30  hours'  use  per  month  of  the  active  load, 
and  8  cts.  for  all  over  30  hours'  use  per  month  of  the  "active 
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load".  TTie  term  "active  load"  is  used  to  distinguish  from  the 
full  connected  load.  The  connected  load  or  installation  of  a 
residence  may  be  twenty  16  c.  p.  lamps,  and  it  is  known  that  in 
residences  it  is  very  seldom  that  the  full  connected  load  is  ever 
used  at  one  time,  while  in  business  places  all  or  nearly  all  of  the 
lamps  installed  are  ordinarily  burning  at  once.  For  this  reason 
a  certain  per  cent  of  the  connected  load  in  residences  and  other 
classes  of  consumers  is  considered  "active  load,"  and  it  is 
on  the  basis  of  the  "active  load"  that  a  demand  rate,  or  appor- 
tionment of  the  fixed  costs,  is  made. 

As  an  illustration  of  the  above  principle  we  will  assume  a 
residence  with  a  full  connected  load  of  twenty  1(5  c.  p.  lamps; 
the  active  load,  wc  wiM  say,  is  ten  16  c.  p.  lamps.  Since  a  16 
c.  p.  lamp  has  a  capacity  of  50  watts,  then  one  hour's  use  per 
day  of  the  ten  16  c.  p.  lamps,  or  the  "active  load,"  will  give  a 
consumption  of  ^/^  kw.  hr.  This  means  a  monthly  consumption 
of  15  kw.  hrs.,  which  is  30  hours'  use  per  month  of  the  active 
load.  Working  backward,  we  will  assume  that  the  meter  shows 
a  consumption  of  twenty  kw.  hrs.  during  the  month.  The  ac- 
tive load  consists  of  ten  16  c.  p.  lamps  which  represent  5^  kw. 
capacity.  Dividing  20  by  2,  we  find  that  the  consumer  has  made 
10  hours'  use  of  the  active  load  during  the  month.  According 
to  the  scale  of  charges  mentioned,  the  consumer  will  be  re- 
quired to  pay  (10x15  or)  $1.50  plus  (8x5  or)  $0.40,  which 
will  make  a  total  bill  of  $1.90. 

The  above  method  is  outlined  perhaps  more  clearly  in  the 
following  examples  of  the  use  of  the  schedule. 


ji 


Computation  of  a  Monthly  Birx  fob  a  Residence. 


Connected  load:     20  IncandeBcents,  50  watts  =^  1,000  watts. 

Active  load:     50  per  cent  of  above  -^  500  watts. 

Current  consumed:     by  meter,  20,000  w^att  hours. 

First  hour's  use  of  active  load,  500  watts  x  30  hrs.  -^  15.00  kw.  hrs. 

Monthly  Bill, 

Current  consumed  20, 000  watt  hours. 

Ist  hour's  use,  10  cts.  per  kw.  hr 15,000  "  $1.50 

All  over  1st  hour's  use  8  cts.  per  kw.  hr.      5,000  "  .40 

Total  bill  $1.90 
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Computation  of  a  Monthly  Bill  for  a  Store. 

Connected  load:     10  incan descents,  100  watts,  and  5  Incandescents, 
50  ^atts;  total  1.250  viatts. 
Active  load:     100  per  cent  of  above  equals  1,250  watts. 
Current  consumed  by  meter,  90  kw.  hrs. 
First  hour's  use  of  active  load,  1,250  watts  x  30  hours^37.50  kw.  hrs. 

Monthly  Bill. 

Current  consumed 90, 000  watt  hrs. 

Ist  hour's  use,  10  cts.  per  kw.  hr 37,500  "  $3.75 

All  over  Ist  hour's  use,  8  cts.  per  kw.  hr.     52,000  "  4.10 

Total  bill  $7 .  85 

A  desire  to  increase  the  earnings  of  the  electric  lighting 
plant  seems  to  be  the  sole  aim  of  the  petitioners.  No  complaint 
in  regard  to  service,  to  discrimination,  or  unreasonable  rates 
appears  in  the  petition,  nor  have  any  complaints  of  this  nature 
been  revealed  in  the  hearing  or  by  any  of  the  consumers.  The 
j)etitioners  believe  that  the  increased  revenue,  which  wi-1  come 
as  a  result  of  the  enforcement  of  the  proposed  rates,  will  be 
sufficient  to  enable  the  electric  light  plant  to  meet  its  expenses 
and  provide  a  fund  for  the  payment  of  the  indebtedness  against 
the  plant. 

The  petitioners  desire  to  put  in  force  certain  rates  for  street 
lighting.  These  charges  are  $60.00  per  arc  per  year  (1200 
c.  p.)  and  $12.00  per  year  for  32  c.  p.  lamps.  The  e'ectric 
plant  has  never  received  any  credit  for  this  service  in  the  pa*^;, 
and  the  aim  of  the  petitioners  in  fixing  the  above  rates  is,  to  es- 
tablish a  rate  which  shall  be  compensatory  and  give  proper 
credit  to  the  plant  for  a  service  rendered.  The  rates  proposed 
seem  to  meet  the  cost  of  the  service  fairly  well,  and  as  com- 
pared with  rates  in  force  throughout  the  state  for  this  same 
service,  the  proposed  rates  are  not  above  the  average. 

The  petitioners  desire  to  put  into  effect  the  following  mini- 
mum bill  provisions:  All  meters  having  the  equivalent  of  ten 
16  c.  p.  lamps  or  less  wired  therefrom,  shall  pay  a  minimum 
rate  of  50  cts.  per  month.  All  meters  having  the  equivalent  of 
eleven  16  c.  p.  lamps  or  mere  wired  therefrom,  shall  pay  a  mini- 
mum rate  of  75  cts.  per  month.  Under  these  rates  the  minimum 
bill,  to  a  certain  extent,  would  vary  with  variations  in  the  size  of 
the  installations,  being  50  per  cent  greater  for  11  or  more 
lamps  than  for  10  or  less  lamps.  A  rate  schedule  in  which  the 
minimum  rate  depends  on  the  size  of  the  installation,  may  not 
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be  bad  in  principle,  for  it  is  more  than  likely  that  the  minimum 
should  bear  a  more  or  less  c^ose  relation  to  that  part  of  the  ex- 
pense which  depends  on  the  demand  as  well  as  to  those  expenses 
which  depend  on  the  number  of  customers  and  which  vary  with 
this  number.  But  an  examination  of  these  expenses  and  of  the 
installation  indicates  that  the  above  division  of  the  minimum 
charge  is  not  as  equitable  as  it  might  be,  and  Ihat,  on  the  whole, 
it  would  be  fairer  all  around  to  ad«^pt  in  its  place  a  minimum 
charge  of  75  cts.  for  each  commercial  customer,  without  any 
attempt  to  vary  this  charge  with  the  size  of  the  installation. 
Such  a  charge,  while  perhaps  open  to  some  objections,  would 
be  in  line  with  prevaiHng  practice  for  other  p!ants.  It  would 
also  seem  to  be  as  equitable  as  any  charge  of  this  kind  that  can 
be  computed  from  the  meager  data  of  the  plant  that  can  now 
be  had. 

The  city  gives  a  special  rate  to  the  school  house  of  $100  per 
year.  It  is  not  known  by  the  petitioner  whether  or  not  this 
amount  is  compensatory.  The  school  has  installed  one  hua- 
dred  and  one  16  c.  p.  lamps.  No  matter  on  what  basis  we  figure 
the  consumption  of  the  school  house,  the  rate  of  $100  per  year 
does  not  seem  to  meet  the  cost  of  the  service.  It  may  be  that 
under  the  conditions  existing  in  the  city  this  rate  may  be  suffi- 
cient, but  it  is  be'ieved  that  the  installation  of  a  meter  will  effect 
a  more  satisfactory  rate,  and  this  is  recommended. 

The  city  has  in  effect  at  present  the  following  flat  rates  for 

incandescent  lamps: 

Residences  and  Offices  until  11  o'clock  p.  m. 

8  c.  p.  lamps  each  per  month    20  cts. 

16  c.  p.  "  "  30     " 

24  c.  p.  "  "  40    " 

32  c.  p.  "  "  50     " 

All  night  lamps  2V2  times  the  above  rates. 

Business  Places  until  tl  o'clock  p.  m. 

8  c.  p.  lamps  each  per  month    27  cts 

16  c.  p.  "  "  40    " 

24  c.  p.  "  "  53     " 

32  c.  p.  ••  "  67     " 

AH  night  lamps  2Vi  times  the  above  lates. 

The  rates  proposed  in  the  petition  are  as  follows : 

!n  Residences  Only: 

8  c.  p.  lamps  each  per  mouth  18  cts. 

16  c.  p.  "  "  35     " 

24  c.  p.  "  "  53     " 

32  e.  p.  •*  "  70    " 

50  c.  p.  "  "  1.05     " 

All  lamps  of  greater  capacity  than  50  c.  p.  will  be  charged  for^  , 
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It  will  be  noticed  that  the  proposed  rates  make  d  Change  orily 
as  regards  the  charge  for  residence  lighting.  The  rate  for 
business  places  is  left  unchanged,  as  is  a^so  the  case  of  offices. 
On  the  basis  of  the  unit  costs  derived  for  this  plant,  the  present 
rates  will  give  an  equivalent  2.45  and  3.15  hours'  daily  use  for 
residences  and  3.86  and  4.78  hours'  daily  use  for  business 
places.  With  a  rate  of  35  cts.  per  16  c.  p.  lamp,  the  equivalent 
hours'  use  on  the  unit  cost  basis  would  be  3.16  and  3.97  hours. 

The  all  night  charge  of  2]/^  times  the  rate  in  force  for  use 
until  11  o'clock  p.  m.  seems  unusually  high.  The  charge 
amounts  to  a  penalty  for  use  of  lights  beyond  11  o'clock.  Be- 
fore the  new  plant  now  in  operation  in  Cumberland  was  turned 
over  to  the  city,  the  plant  was  compelled  to  run  under  an  over- 
load almost  every  night.  The  pumping  for  the  water  works 
system  was  done  after  midnight,  according  to  the  reports  of 
the  plant.  The  high  charge  for  use  of  current  for  lights  after 
11  o'clock  p.  m.  was  undoubtedly  enforced  for  the  purpose  of 
taking  the  lighting  load  off  from  the  i^tation  so  far  as  possible 
during  the  pumping  hours.  The  plant,  as  rebuilt,  is  of  con- 
siderably greater  capacity  and  there  would  seem  to  be  no  fur- 
ther need  of  discouraging  the  use  of  lights  after  11  o'clock 
p.  m. 

In  view  of  the  facts,  as  brought  out  in  the  study  of  the 
conditions  at  Cumberland,  the  following  rates  and  charges 
would  seem  just  and  reasonable: 

Rates  Recommended. 
Meter  Rates. 

10  cts.  per  kw.  hr.  for  the  first  30  hours'  use  per  month  of  the 

active  load. 
8  cts.  ppf  kw.  hr.  for  all  over  30  hours*  use  per  month  of  the  active 
load. 
Active  load  for  churches,  residences  and  schools  to  be  consid- 
ered 50  per  cent  of  the  full  connected  load;  for  all  other  classes 
of  service  100  per  cent. 

Minimum  Bill. 

75  cts.  per  month,  irrespective  of  whether  the  meter  is  owned  by 
the  plant  or  by  the  consumer. 

Commercial  Flat  Rates. 

Residences    35  cts.  per  16  c.  p.  1.  equivalent  per  month. 

Offices 35 

Business  places 40         "  "  "  " 

All  night  lamps.....  50 

Estimated  Revenue. 
The   following  figures  cannot  claim   to  be  exact,  but   repre- 
sent an  effort  to  arrive  at  a  fair  statement  of  the  effect  of  the 
increase  in  rates  on  the  earnings  of  the  plant.        ^  , 
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^Irert  arrs.  16  at  SuO  p^r  year 

Street  im*andcn»cenls.  50  at  Si :i  per  year 

Commen-ial  liifht  Inif,  metered 

Inmelered 

Total 


Estimated 

revenue 

under  new 

ral«  s. 

Revenue 

under  old 

rates. 

$960  00 

iUOOO 

3.421  60 

088  94 

S3. 4 14  *il 

858  C9 

15.970  54 

13.272  flu 

No  estimate  is  made  of  the  minimum  bils,  as  this  is  air  item 
that  is  altogether  too  eUisive  to  justify  any  estimate. 

The  earnings  as  estimated  above  do  not  equal  the  estimated 
expenses  for  the  year  when  7  per  cent  on  the  investment  is  al- 
lowed, but  are  somewhat  larger  than  the  expenses  when  7  per 
cent  is  cmitled  and  the  Syi  per  cent  on  the  ^oan  is  substituted. 
Whi'e  the  revenues,  according  to  these  facts,  may  not  be  as 
large  as  the  petitioner  desire^,  it  must  be  remembered  that  the 
rates  are  based  upon  the  expenses  of  the  previous  year  when  the 
old  plant  was  in  operation,  and  that  these  expenses  are  likely 
to  be  somewhat  greater  than  these  which  will  have  to  be  in- 
curred in  operating  the  present  improved  plant. 


Pumping. 

The  report  of  the  p'ant,  and  recent  correspondence  on  the  mat- 
ter, show  that  the  electric  lighting  plant  is  now  receiving  $100 
per  month  from  the  water  works  for  |)umping.  This  charge 
was  put  inlo  effect  Ju'y  1,  this  year.  There  are  two  pumps 
i"  the  water  works  plant;  one  run  by  an  electric  motor,  while 
the  other  is  a  steam  power  pump.  It  is  impossible  to  determine 
whether  this  charge  of  $100  per  month  signifies  that  a  part  or 
aM  of  the  pump'mg  is  done  by  electric  power,  or  whether  the 
plant  is  to  be  considered  an  electric  plant,  and  any  power  of  any 
kind,  electric  or  steam,  used  by  the  water  works  system  must  bj 
paid  for  by  the  electric  system. 

The  motor  used  by  the  water  plant  is  a  15  h.  p.  unit.  The 
report  of  the  water  plant  for  the  year  ending  June  30,  1909, 
states  that  the  average  run  of  the  pumps  is  about  five  hours  per 
^y.  On  this  basis  the  consumption  of  current  per  day  would 
l>e  15  X  .74G  x  5,  or  55.95  kw.  hrs.  This  would  give  a  monthly 
consumption  of  1678.5  kw.  hrs.     The    capacity    of  the    pump 
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rriotor  is  11.19  kws.  The  fixed  cost  per  month  would  then  be 
11.19  X  30332,  or  $28,284.     The  culpiit  cost    would    be    1G78.5 

y  .0473,  or  $79,393.  The  sum  of  the  two  gives  a  total  monthly 
cost  of  furnishing  current  for  pumpng  of  $107.G77.  Figuring 
the  cost  of  pumping  using  the  lower  unit  costs,  obtained  when 
the  Syi  per  cent  on  the  loan  is  used  instead  of  the  7  per  cent  on 
the  investment,  the  cost  per  month  wi'l  be  approximately  $92.81 
It  will  be  seen  that  the  charge  of  $100  is,  perhaps,  very  nearly 
a  compensatory  rate  for  this  service.  Below  are  submitted  vari- 
ous calculations  of  revenue  from  pumping  at  different  rates  per 
kw.  hr.,  which  revenue  wou'd  result  were  the  current  metered: 

Consumption  per  month  at  5  hours  daily  use  1,678.5  kw.  hra. 

8  cts.  per  kw.  hr.  straight  meter  rate $134.28 

8  cts.  per  kw.  hr.  for  first  30  his.  use  of  con- 
nected load    $26,856 

6  els.  per  kw.  hr.  for  aU  over  30  hrs.  use  of 

connected  load   80.531       107.387 


8  cts,  per  kw.  hr.  for  first  30  hrs.  use  of  con- 
nected  load    $26,856 

5  cts.  per  kw.  hr.  for  all  over  3D  his.  use  of 

connected  load   67 .  140         93.996 


30  hrs.  use  of  the  connected  load  equals  1678.5  or  335.70  kw.  hrsi. 

~5 

In  view  of  these  facts  it  appears  to  us  that  the  rate  now 
charged  for  pumping  the  water  for  the  city  should  not  be  changed 
at  this  time,  or  until  a  change  is  shown  to  be  necessary  by  more 
reliable  data  than  any  that  can  now  be  obtained. 

The  petitioner  in  this  ca.^e  is  authorized  to  discontinue  its 
I)resent  rates  for  electric  current  u^ed  for  lighting  purposes 
and  to  substitute  therefor  the  rates  recommended  herein  on 
page  230  of  this  decision. 

If  it  should  be  found  that,  because  of  local  conditions,  some 
modification  of  the  rates  thus  authorized  is  reciuired,  such  modi- 
fication or  change,  if  found  to  be  reasonab'e,  wi'l  be  immedi- 
ately granted  upon  written  reque.-t  to  that  effect. 
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EDEN   INDEPENDENT   LIME   AND  STONE   COMPANY 

VB. 

CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY. 


Submitted  Sep.  7),  1009.    Decided  Oct.  11,  1909. 


Petition  praying  that  the  respondent  be  ordered  to  construct  and 
maintain  a  spur  track  to  the  lime  works  which  the  petitioner 
is  constructing  in  the  town  of  Eden.  Fond  du  Lac  county,  Wis. 

Held:  That  said  spur  track  is  indispensable  to  the  successful  opera- 
tion of  the  business  of  petitioner,  and  is  net  unusually  danger- 
ous nor  excessively  long;  that  both  public  necessity  and  tho 
necessities  and  conveniences  of  the  petitioner  require  its  con- 
struction. The  cost  of'  construction  is  deteunined  and  the 
respondent  ordered  to  construct  such  spur  track  within  sixty 
days. 

The  petition  in  the  above  entitled  proceeding  recites  that  ap- 
plicant is  a  corporation,  organized  for  the  purpose  of  operating 
stone  quarries  and  lime  works  and  manufacturing,  selling  and 
dealing  in  lime  and  other  buiMing  material,  with  its  principal 
office  and  place  of  business  at  Marblehead,  in  the  town  of  Eden, 
Fond  du  Lac  county,  Wis. ;  that  the  corporation  is  capitalized 
at  $25,000  and  is  owner  in  fee  of  about  twenty-three  acres  of 
lime  stone  ledge  in  Sec.  6,  T.  14,  R.  18  E,  valued  at  not  less 
than  $20,000;  that  petitioner  is  engaged  in  the  construction  of 
a  plant,  has  $5,000  in  cash  and  ample  material  for  the  construc- 
tion and  operation  of  its  plant  for  years  to  come ;  that  said  led^j^e 
of  lime  stone  is  about  three-eighths  of  a  mile  distant  from  the 
public  highway  and  about  one-half  mile  distant  from  the  main 
track  of  the  respondent  railway  company,  and  about  400  feet 
distant  from  the  western  terminus  of  the  second  northerly  lime 
5pur  track  now  existing  and  used  by  the  Union  Lime  Company 
of  Milwaukee. 

The  petition  recites  further  that  petitioner  has  no  track  serv- 
ice whatever;  that  a  spur  track  is  necessary  and  indispensable 
to  the  successful  operation  of  said  industry;  that  the  cheapest 
and    moit    feasible   and    practical    plan    would    be    extend    the 
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aforesaid  existing  spur;  that  if  said  plan  is  followed  it  will  be 
necessary  to  condemn  only  about  400  feet  of  the  Union  Lime 
Company's  land  for  a  right  of  way  and  to  construct  in  all  not  to 
exceed  1,300  feet  of  s^pur  track.  It  is  further  aMeged  that  such 
an  extension  can  be  made  without  danger  or  serious  interfer- 
ence with  the  conduct  of  the  business  of  other  lime  companies 
using  the  spur ;  that  the  Nast  Brothers  Lime  and  Stone  Company 
and  the  Union  Lime  and  Stone  Company  are  competitive  cor- 
porations; that,  as  petitioner  is  informed  and  believes,  they  are 
interested  in  said  existing  spur  track  and  have  contributed  to 
the  cost  of  constructing  the  same,  and  are  hostile  and  opposed 
to  the  proposed  extension  for  the  purpose  of  serving  petitioner. 

Petitioner  alleges  that  the  construction  of  a  new  and  inde- 
pendent spur  track  from  the  main  line  of  said  railroad  to  the 
petitioner's  plant  would  be  far  more  expensive  and  more  dan- 
gerous to  pub'ic  welfare  on  the  main  line  of  said  railroad,  and 
wholly  unnecessary. 

According  to  the  allegations  of  the  petitioner,  it  applied 
to  the  respondent  railway  company  for  the  construction  of  said 
extension  and  '•eceived  the  reply  that  the  consent  of  the  Marble- 
head  (now  Union)  Lime  Company  would  have  to  be  obtained 
before  respondent  cou'd  make  any  extension  to  the  existing 
spur;  the  said  Union  Lime  Company  declined  to  consent  to 
such  extension  at  petitioner's  request  and,  as  petitioner  is  in- 
formed and  believes,  has  threatened  to  obstruct  and  interfere 
with  the  use  of  said  side  track  by  petitioner  if  built  as  proposed. 

Petitioner  is  desirous  of  having  immediate  connection  with 
respondent's  line  of  railway  and  agrees  to  pay  a  reasonable  and 
proper  cost  of  constructing  the  same  and  for  a  right  of  way; 
or  agrees  to  construct  the  same  itself  and  pay  its  equitable  pro- 
portion of  the  cost  of  the  existing  spur  as  may  be  required  by 
the  Commission. 

The  answer  of  the  respondent  company  submits  that  it  is 
willing  that  the  Commission  shall  make  such  order  as  it  shall 
deem  best  and  in  accordance  with  law. 

A  hearing  was  held  in  the  office  of  the  Railroad  Commission 
at  Madison,  Sep.  16,  1909.  Ecke  &  Hughes  appeared  for  pe- 
titioner, W,  G.  Wheeler  for  respondent. 

On  the  part  of  the  petitioner  counsel  and  the  president  of  the 
company  testified  that  the  corporation  was  capitalized  for 
$25,000,  the  value  of  the  property,  twenty-three  acrespbeing.^ 
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least  $20,000.  Of  this  amount  $5,000  is  paid  in  and  available. 
One  kiln  is  just  about  completed  and  has  cost  to  date  $1,500 
and  will  cost  $500  more  before  it  is  fully  completed.  Of  the 
twenty-three  acres  of  ground  owned  by  petitioner,  twenty  acres 
are  available  for  lime  business  purposes.  The  rock,  at  this  place, 
needs  to  be  stripped  of  only  six  inches  of  dirt,  as  against  a  much 
greater  depth  on  the  property  of  competitors  in  the  same  locality. 
Petitioner  is  ready  to  burn  lime  immediately,  and,  with  one  kiln 
available,  will  turn  out  between  150  and  175  barrels,  or  a  car- 
load a  day.  With  five  or  six  kilns,  in  the  opinion  of  the  peti- 
tioner, there  is  material  available  to  continue  operations  for 
from  forty  to  fifty  years. 

Direct  connection  with  the  main  line  would  involve  a  very 
extensive  and  lengthy  spur,  since  petitioner's  quarry  lies  on  a 
direct  line  west  of  the  present  connection  with  the  main  line, 
with  the  competing  quarries  lying  between  petitioner  and  the 
present  connection.  Only  about  350  feet  of  the  proposed  ex- 
tension would  extend  over  the  Union  Lime  Company's  lands, 
the  rest  being  on  petitioner's  own  land. 

It  was  shown  that  the  quarry  in  question  lies  in  a  farming 
settlement;  that  there  is  no  appreciable  consumption  of  lime  at 
the  small  settlement  of  M^arblehead;  that  the  products  must 
reach  outside  markets  by  means  of  railroad  facilities;  that  with- 
out a  spur  connection  of  any  kind  petitioner  would  be  unable 
to  operate  successfully,  since  it  would  be  compelled  to  haul  by 
team  a  distance  of  two  miles  to  Eden. 

Counsel  pointed  out  that  there  was  no  question  of  danger 
involved,  since  the  proposed  extension  does  not  cross  any  high- 
way; that  there  is  no  question  of  inconvenience;  and  that  there 
is  no  question  of  the  presence  of  the  raw  material  to  be  manu- 
factured and  shipped.  Petitioner  is  willing  to  put  up  a  bond 
and  pay  all  expenses  ordered  by  the  Commission. 

At  counsel's  request  certain  letters  were  read  into  the  record. 
The  substance  of  these  letters  is  submitted  as  evidence  to  show 
the  situation  existing  at  the  present  time.  Under  date  of  July 
2,  1909,  the  assistant*  general  freight  agent  of  the  respondent 
company  wrote,  among  other  things,  to  petitioner,  that  re- 
spondent's "rights  in  connection  with  the  trackage  serving  the 
Marblehead  Lime  Company  are  such  as  will  not  permit  us  to 
make  any  extension  to  their  tracks  for  the  purpose  of  serving 
Others,  without  their  consent,  and  unless  you  obtain  this  ^j^gijjnle 
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the  Marblehead  Lime  Company,  it  will  be  impossible  for  us  to 
favorably  consider  the  matter/'  Under  the  date  of  July  9, 
again,  the  same  correspondent  wrote  that  this  spur  served  the 
Marblehead  people  and  is  the  property  of  the  Chicago  &  North 
Western  Railway,  but  the  easement  for  the  right  of  way  is  on 
the  land  owned  by  the  Marblehead  Lime  Company,  and  con- 
fines this  track  to  their  exclusive  use;  and  that  it  will  be  neces- 
sary for  the  petitioner  to  secure  the  consent  of  the  Marblehead 
Lime  Company  for  the  use  of  these  tracks  serving  them,  as  well 
as  an  easement  through  their  property  from  the  end  of  the 
present  spur  to  the  land  of  the  Eden  Independent  Lime  and 
Stone  Co. 

In  a  letter  preceding  in  date  both  of  those  mentioned  above, 
the  division  engineer  submitted  an  estimate  of  the  cost  of  the 
proposed  extension,  which,  summarized,  appears  as  follows : 

Ballasting  and  surfacing $172  00 

Engineering    15  00 

Grading 425  00 

Track    1,270  00 

Freight  charges  and  handling  material 181  00 

Supervision  and  accounting 67  00 

Total  estimated  cost $2, 130  00 

Credit  value  of  usable  material 470  00 

Net  cash  expenditure $1,660  00 

Right  of  way,  amount  undetermined. 

The  above  estimate  was  submitted  to  the  engineer  of  the 
Commission,  who  reports  that  the  estimate  appears  to  be  a 
reasonable  one  for  ordinary  track  of  such  character  as  is  usu- 
ally built  for  such  purposes.  No  specific  item  is  included  for 
the  cost  of  the  land  to  be  condemned  in  the  event  that  condem- 
nation proceedings  will  have  to  be  resorted  to.  In  case  a  defi- 
nite figure  cannot  be  agreed  upon  between  the  respective  parties 
or  other  satisfactory  arrangement  made  among  them,  the  Com- 
mission will  issue  a  supplemental  order  to  cover  this  point.  It 
is  not  thought  necessary  to  delay  the  entire  proceeding  until 
such  time  as  this  particular  item  may  have  been  definitely  de- 
termined. 

The  testimony  clearly  shows  that  the 'track  which  petitioner 
desires  to  have  constructed  is  indispensable  for  the  successful 
operation  of  its  business  and  that  it  is  not  unusuaVy  dangerous 
nor  excessively  long. '  We  think  both  public  necessity  and  the 
necessities  and  conveniences  of  the  petitioner  require  the  im- 
mediate construction  of  the  proposed  track.    Digitized  by  dOOglC 
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We  have  carefully  examined  the  contracts  entered  into  be- 
tween the  Chicago  &  North  Western  Railway  Company  and 
its  predecessors  and  the  Marblehead  Lime  Company  and  its 
predecessors.  These  contracts  show  that  the  existing  spur 
tracks  are  the  property  of  the  Chicago  &  North  Western  Rail- 
way Company  and  that  the  present  users,  namely,  the  existing 
lime  companies  doing  business  in  the  immediate  vicinity 
in  question,  have  no  claim  whatsoever  to  them  except  the  right 
to  be  served  thereby  on  equal  terms  with  all  other  citizens. 
The  original  contracts  signed  by  William  Nash  and  Charles 
Mitchell  donate  the  right  of  way  to  the  Chicago  &  North  Wes- 
tern Railway  Company  and  expressly  release  the  railway  com- 
pany "from  all  damage  by  the  taking  of  said  land  and  the  said 
easement  is  to  be  perpetual  so  long  as  said  track  shall  be 
maintained  by  said  company."  In  other  words,  no  one  ex- 
cept the  Chicago  &  North  Western  Railway  Company  has  any 
claim  upon  the  land  upon  which  the  spur  track  in  question 
lies  as  long  as  the  railway  company  continues  to  operate  it.  No 
claim  has  been  made  that  the  tracks  have  not  been  operated  by  the 
railway  company  and  of  course  they  have  been  thus  operated 
up  to  the  present  time.  For  the  purposes  of  this  proceeding 
the  spur  track  or  tracks,  built  in  conformity  with  the  contracts 
above  alluded  to,  are  a  part  of  the  railway  network  of  the 
Chicago  &  North  Western  Railway  Company  and  in  every  re- 
spect subject  to  the  provisions  of  ch.  481,  Laws  of  1909. 

In  accordance  with  the  statement  of  facts  and  our  deter- 
mination and  conclusion  with  reference  to  the  same, 

It  is  Therefore  Ordered,  That  the  Chicago  &  North  West- 
ern Railway  Company  construct  a  suitable  side  track  as  prayed 
for  by  the  applicant  herein,  along  the  route  designated  by  the 
blue  print  attached  to  the  original  petition  and  marked  *'Ex- 
hibit  A." 

It  is  Further  Ordered,  That  the  petitioner  herein  deposit 
with  the  Chicago  &  North  Western  Railway  Company  the  sum 
of  $1,660,  and  in  addition  thereto  a  sufficient  sum,  as  may  be 
agreed  upon  between  the  respective  parties,  to  cover  the  portion 
of  the  right  of  way  which  has  to  be  acquired  by  condemnation 
or  otherwise;  or  in  lieu  of  such  cash  deposit  to  give  bond  in 
accordance  with  the  provisions  of  ch.  481,  Laws  of  1909. 

Sixty  days  is  deemed  a  reasonable  period  of  time  within  which 
to  comply  with  the  provisions  of  this  order. 

Digitized  by  VjOOQIC 


238  RAILROAD  COMMISSION   OF   WISCONSIN. 


W.  A.  BAJIBER 
vs. 

CHICAGO,    ST.    PAUL.    MINNEAPOLIS    AND    OMAHA    RAILWAY 

COMPANY, 
CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY. 


Submitted  Sep.  15,  1909.    Decided  Oct.  15,  1909. 


Petition  alleging  inadequate  train  service  at  Camp  Douglas,  by  rea- 
son of  the  respondents'  afternoon  passenger  trains,  south- 
bound,  failing  to  make  proper   connections. 

Held:  That  it  is  the  rule  of  the  Commission  not  to  make  an  order  in- 
terfering with  the  schedule  or  rate  of  speed  of  through  traffic, 
where  the  local  traffic  is  reasonably  adequate;  that  in  this 
case  at  least  one  close  connection  is  necessary  at  Camp 
Douglas  in  order  to  serve  the  public  adequately;  that  the 
making  of  train  schedules  is  primarily  a  matter  within  the 
judgment  and  discretion  of  the  railroad  company.  Respond- 
ent companies  aie  ordered  to  establish  close  and  direct  con- 
nection and  interchange  of  traffic  for  their  two  south-bound 
passenger  trains  passing  through  Camp  Douglas  in  the  after- 
noon. 

The  petitioner  in  the  above  entitled  proceeding  complains  of 
the  inadequacy  of  train  services  furnished  by  respondents  by  rea- 
son of  their  failure  to  make  proper  connections  between  their 
afternoon  trains  going  south  and  east  at  Camp  Douglas.  The 
petitioner  alleges  that  train  No.  604  of  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company  leaves  Warrens  at  2 
p.  m.  and  arrives  at  Camp  Douglas  at  2:36  p.  m.,  20  minutes 
after  train  No.  6  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  has  left  that  junction  point  for  Milwaukee  and  inter- 
mediate points;  that  the  failure  of  said  trains  to  connect  at 
Camp  I>ouglas  greatly  inconveniences  petitioner,  other  residents 
of  Warrens,  and  all  persons  similarly  situated. 

The  answer  of  the  Omaha  company  admits  all  facts  relating 
to  the  arrival  and  departure  of  trains,  but  alleges  that  train  No. 
504,  abovQ  referred  to,  in  connection  with  the  Chicago  &  North 
Western  is  a  through  train  between  St.  Paul  and  Chicago ;  that 
it  leaves  St.  Paul  at  8 :46  a.  m.,  arriving  at  Elroy  at  3 :05  p.  m., 
where  it  connects  with  the  Chicago  &  North  Western,  leaving  at 
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3:15  p.  m.  and  arriving  at  Chicago  at  9  p.  m. ;  that  said  train 
can  not  leave  St.  Paul  earlier  without  disarranging  the  time  of 
departure  of  other  trains  of  respondent,  nor  without  serious  in- 
ccnveuience  to  the  traveling  public  who  pa-tronize  said  train; 
that  it  does  local  business  at  points  intermediate  between  St.  Paul 
and  Chicago,  and  that  it  makes  as  fast  time  between  such  local 
points  as  is  and  can  be  safely  done  by  any  train  run  by  the  re- 
spondent on  its  lines  of  railway;  that  it  can  not  connect  with 
train  No.  6  of  the  St.  Paul  road  at  Camp  Douglas  without  great 
detriment  and  loss  and  inconvenience  to  itself,  and  inconvenience 
to  the  traveling  public. 

The  answer  of  the  St.  Paul  road  also  admits  all  allegations  as 
to  the  time  of  arrival  and  departure  of  its  trains,  and  alleges 
that  train  No.  6  formerly  left  at  2 :20  p.  m.,  connecting  with  the 
Omaha  train  as  requested  in  the  petition ;  that  when  the  Omaha 
changed  the  lime  of  train  No.  504,  to  arrive  at  2:35,  its  train 
No.  6  was  made  to  leave  five  minutes  earlier,  since  the  connec- 
tion was  brc^en  anyway;  that  it  is  impossible  for  respondent  to 
so  change  the  time  of  its  train  as  to  make  the  connection  de- 
sired without  breaking  much  more  important  connections;  that 
there  is  no  great  necessity  or  demand  for  connections  between 
these  trains  at  the  points  asked  for  by  petitioner. 

A  hearing  was  held  in  the  ofiice  of  the  Railroad  Commission 
at  Madison,  Wis.,  on  Sep.  15,  1909.  The  petitioner  appeared 
in  his  own  behalf;  T,  JV.  Kennedy  appeared  for  the  Omaha 
company;  the  St.  Paul  company  was  not  represented. 

It  appears  from  the  testimony  of  petitioner  that  no  two  trains 
of  the  respondent  companies  arriving  at  nearly  the  same  time  at 
Camp  Douglas  connect  so  that  passengers  of  the  Omaha  can 
take  the  St.  Paul  train  east  within  a  reasonable  time.  It  is 
impossible  to  make  good  connections  from  Warrens  or  any  point 
northwest  of  Camp  Douglas  on  the  Omaha  to  New  Lisbon  or 
any  point  on  the  St.  Paul  west  of  Milwaukee.  In  fact, 
if  one  of  two  passengers  taking  the  train  at  Warrens  stays 
on  the  train  and  goes  through  to  Milwaukee  via  Madison,  and 
goes  from  there  west  on  the  St.  Paul,  he  will  pass  the  other  on 
his  way  east  to  New  Lisbon  somewhere  between  Camp  Douglas 
and  New  Lisbon,  the  distance  between  the  two  being  only  four- 
teen miles.  The  distance  from  Warrens  to  Camp  Douglas  is 
nineteen  miles.  Besides  the  afternoon  train,  there  is  one  other 
south*bound  train  stopping  at  Warrens.    It  reaches  Camp  Doug- 


Digitized  by  VjOOQIC 


240  RAILROAD  COMMISSION    OF  WISCONSIN. 

las  about  8  p.  m.,  and  a  St.  Paul  train,  east-bound,  leaves  that 
place  at  12:45  at  night,  necessitating  a  lay-over  of  nearly  five 
hours.  Formerly  there  was  a  morning  train  leaving  Warrens 
about  4  o'clock,  enabling  passengers  to  catch  the  aftemooh  east- 
bound  St.  Paul  train  by  waiting  about  ten  hours  to  make  the 
connection.  This  train  formerly  stopped  on  flag  at  Warrens, 
but  does  so  no  longer.  Petitioner  desired  that  at  least  one  train 
of  both  respondents  be  required  to  meet  at  Camp  Douglas  for 
the  purpose  of  interchanging  passengers.  This  can  be  accom- 
plished either  by  making  the  Omaha  train  arrive  fifteen  minutes 
earlier,  as  formerly,  or  by  making  the  St.  Paul  lengthen  its  run 
from  St.  Paul  to  Camp  Douglas. 

From  the  testimony  of  the  superintendent  of  the  Wisconsin 
division  of  the  Omaha,  it  appears  that  train  No.  504  was  made 
to  leave  St.  Paul  fifteen  minutes  later  so  as  to  make  Pacific 
coast  connections.  In  order  that  the  Omaha  may  compete  suc- 
cessfully with  other  roads  furnishing  fast  through  service  be- 
tween the  Twin  Cities  and  Chicago,  that  train  had  to  be  de- 
layed fifteen  minutes  to  attract  its  share  of  through  coast  traffic. 
In  connection  with  a  North  Western  train  leaving  Elroy  at  3 :15 
p.  m.,  this  train  makes  through  connections  with  Chicago.  Its 
present  speed  is  about  thirty-two  miles  an  hour,  exclusive  of 
stops,  between  St.  Paul  and  Camp  Douglas.  Although  the  dis- 
tance between  these  two  points  via  the  St.  Paul  is  one  hundred 
and  ninety-three  miles  and  only  one  hundred  and  ninety-one  via 
the  Omaha,  the  St.  Paul  train,  also  leaving  at  8:45  in  the  morn- 
ing, makes  somewhat  faster  time,  due,  probably,  to  the  fact  that 
the  Omaha  consumes  more  time  in  stops  at  local  stations. 

The  question  of  train  connections  at  Camp  Douglas  has  been 
before  the  Commission,  formally  and  informally,  at  various 
times  for  several  years  past.  No  order  of  the  Commission  has 
ever  been  made,  because  the  two  companies  involved  have  al- 
ways succeeded  in  satisfying  the  complainant  by  rearranging  their 
schedules.  The  most  satisfactory  schedule  seems  to  have  been 
the  one  in  effect  just  before  the  latest  change,  according  to 
which  both  trains  arrived  at  Camp  Douglas  at  2 :20  p.  m.  This 
connection  was  broken  once  or  twice  by  an  adjustment  of  time 
tables  affecting  primarily  other  points  along  the  line,  but  upon 
having:  their  attention  called  to  the  break  in  connection,  the  re- 
spondents have  managed  to  so  modify  other  changes  as  to  permit 
of  this  connection. 
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One  of  the  difficulties  in  the  situation  arises  out  of  the  re- 
verse character  of  the  work  done  by  the  respective  trains  re- 
garding local  and  through  traffic  on  the  two  parts  of  the  run 
separated  by  Camp  Douglas.  If  both  trains  did  ;Ocal  work  on 
one  side  and  through  work  on  the  other  side  of  Camp  Douglas, 
the  problem  would  be  simple.  But  for  some  reason  each  train 
does  the  opposite  kind  of  work  done  by  the  other  throughout 
the  run  from  St.  Paul  and  Minneapolis  to  Chicago.  This  pecu- 
liar arrangement  makes  it  more  difficult  for  the  two  trains  to 
run  abreast  of  each  other. 

An  examination  of  the  testimony  submitted  in  this* proceed- 
ing shows  that  a  good  deal  of  stress  is  laid  by  the  railway  com- 
panies upon  the  through  and  competitive  character  of  the  trains 
in  question.  The  weightiest  argument  against  a  change  appears 
to  be  that  almost  any  change  which  can  be  suggested  as  afford- 
ing some  relief  at  Camp  Douglas,  would  handicap  the  respective 
trains  in  their  competition  for  through  business  between  the  Twin 
Cities  and  Chicago. 

It  should  be  observed  that  one  of  the  competitive  lines,  not 
involved  in  this  proceeding,  has  likewise  laid  stress  upon  the  in- 
terstate and  competitve  character  of  its  business,  and  the  handi- 
cap under  which  this  business  is  conducted  by  virtue  of  the  fact 
that  its  route  is  quite  a  few  miles  longer  than  the  route  of  the 
two  competitors  involved  in  the  present  proceeding.     It  would 
therefore  appear  that  some  of  the  competitive  companies  have 
been  playing  a  sort  of  see-saw  game  in  the  adjustment  of  their 
schedules  by  which  each  seeks  to  gain  an  advantage  over  the 
other.     In  order  to  effect  this  advantage,  some  disturbance  of 
local  traffic  has  generally  resulted,  and  in  justification  of  this 
disturbance  the  competitive  character  of  the  through  business 
has  been  put  to  the  foreground.     A  and  B  apparently  shorten 
their  schedules  or  make  other  changes  in  their  schedules  which, 
in  the  judgment  of  C  and  D,  give  them  an  adavantage.     There- 
upon C  and  D  readjust  their  schedules  or  shorten  their  time, 
and  in  the  readjustment  disturb  local  traffic  at  some  points,  but 
they  console  localities  inconvenienced  thereby   with   an  appeal 
to  the  pace  set  by  A  and  B,  their  competitors.     It  would  be  an 
exaggeration  to  say  that  this  process  partakes  somewhat  of  the 
character  of  an  endless  chain  scheme,  nevertheless  there  is  some- 
thing in  the  sequence  of  events  of  this  kind  which  may  not  im- 
properly be  suggested  by  reference  to  the  endless  chaitu-^  t 
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The  Commission  has  repeatedly  held  that  where  the  local 
traffic  is  reasonably  adequate  under  all  the  circumstances  in  the 
case,  it  will  make  no  order  interfering  with  the  schedule  or  rate 
of  speed  of  interstate  trains  operated  primarily  for  the  benefit 
of  the  through  traffic.  In  the  pending  case  no  exception  need 
be  made  to  this  general  rule.  However,  interchange  of  traffic 
at  a  common  point  like  Camp  Douglas  is  to  a  considerable  ex- 
tent for  the  accommodation  of  what,  in  a  relative  sense  at  least, 
may  be  characterized  as  through  traffic,  although  not  through 
traffic  in  the  sense  that  it  is  through  and  competitive  between 
terminal'  competitive  points.  From  the  testimony  in  this  case, 
as  well  as  from  the  correspondence  previously  had  with  the  vari- 
ous parties  with  reference  to  the  connections  between  the  trains 
of  the  two  respondent  companies  at  Camp  Douglas,  one  may 
fairly  gather  the  impression  that  at  least  one  close  connection  is 
necessary  at  Camp  Douglas  in  order  to  serve  the  public  ade- 
quately. We  are  speaking  now  only  of  traffic  south  and  east. 
This  has  no  reference  to  traffic  north  and  west. 

The  Commission  has  on  several  occasions  held  that  the  mak- 
ing of  train  schedules,  together  with  the  details  of  operation, 
are  matters  primarily  within  the  judgment  and  discretion  of  the 
railway  company.  Only  in  cases  of  clear  necessity  has  the  Com- 
mission intervened  in  matters  of  this  kind,  and  then  somewhat 
reluctantly.  It  is  practically  impossible  for  the  Commission  to 
assume  responsibility  for  the  many  details  connected  with  the 
operation  of  trains.  The  law,  in  our  judgment,  does  not  con- 
template this  and  we  do  not  believe  that  in  experience  it  would 
prove  to  be  practicable.  Considerations  of  this  character  have 
led  us  to  the  conclusion  that  in  this  particular  case  the  two  re- 
spondent companies  should  confer  with  each  other  in  the  imme- 
diate future  with  a  view  of  establishing  a  train  schedule  which 
shall  at  once  meet  the  requirements  of  their  other  and  competi- 
tive traffic  as  well  as  establish  direct  connections  and  interchangjE 
of  traffic  at  Camp  Douglas,  subject  to  the  approval  of  the  Com- 
mission. In  the  event  that  the  two  companies  can  not  come  to 
an  agreement  within  ten  days  from  the  date  of  this  order,  the 
Commission  will  issue  a  supplemental  order  fixing  the  time  at 
which  the  two  trains,  Chicago,  Milwaukee  &  St.  Paul  No.  6, 
and  Chicago,  St.  Paul,  Minneapolis  &  Omaha  No.  504,  shall 
meet  at  Camp  Douglas. 
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It  is  Therefore  Ordered^  That  the  Chicago,  Milwaukee  & 
St.  Paul  and  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  rail- 
way companies  establish  a  close  and  direct  connection  and  inter- 
change of  traffic  for  trains  Nos.  6  and  504,  respectively,  or 
trains  performing  corresponding  service,  at  Camp  Douglas. 

The  respondents  in  the  above  caae  complied  with  the  recommenda- 
tion and  order  of  the  Commission  by  changing  their  schedules,  ef- 
fective Nov.  7,  1909,  so  that  the  two  trains  in  question  arrive  at 
Camp  Douglas  at  2:25  p.  m. 
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VILLAGE  OF  LUXEMBURG 

vs. 
KEWAUNEE.  GREEN  BAY  AND  WESTERN  RAILROAD  COMPANY. 


Submitted  Sep.  16,  1909.    Decided  Oct.  19,  1909. 


Petition  alleging  that  the  grade  croBsing  of  the  respondent  railway 
company's  tracks  with  Main  street  in  the  village  of  Luxem- 
burg is  unsafe  and  dangerous  to  public  travel.  After  due 
hearing  and  investigation,  and  after  an  inspection  by  the 
engineer  of  the  Commission,  it  was 

Held:  That  the  above  mentioned  crossing  demands  protection  Involv- 
ing some  personal  supervision  by  a  responsible  employe  of 
the  railway  company;  that  it  does  not  demand  the  exclusive 
attention  of  a  watchman;  that  the  testimony  does  not  Justify 
the  installation  of  gates  of  the  usual  type.  The  respondent 
is  ordered  to  install  at  said  crossing  some  suitable  signaling 
appliance,  combining,  if  practicable,  both  visual  and  audible 
features,  but  at  least  the  former,  to  warn  approaching  pedes- 
trians and  vehicles  of  approaching  trains. 

The  petition  in  the  above  entitled  proceeding  alleges  that  re- 
spondent's tracks  cross  Main  street  at  grade  in  the  village  of 
Luxemburg;  that  the  number  of  trains  passing  through  Lux- 
emburg, the  amount  of  switching  done  by  respondent,  the  travel 
on  Main  street  over  said  tracks,  the  location  of  elevators  and 
other  buildings  in  places  which  obstruct  the  view  of  the  tracks, 
all  render  said  crossing  unsafe  and  dangerous  to  public  travel. 
Petitioner  prays  that  respondent  be  required  to  install  gates 
and  place  an  agent  in  charge  of  the  same,  or  to  station  a  flag- 
man at  said  crossing,  or  to  install  an  electric  signal  or  other 
suitable  device. 

After  the  filing  of  the  complaint  and  before  the  hearing  on  the 
same,  some  correspondence  passed  between  the  parties  relative 
to  the  installation  of  an  electric  bell.  It  appears  from  this 
correspondence  that  the  respondent  is  willing  to  install  some 
type  of  automatic  device,  but  that  the  petitioner  no  longer  re- 
gards the  same  as  sufficient  to  meet  the  exigencies  of  the  case. 

A  hearing  was  held  in  the  office  of  the  Railroad  Commission 
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at  Madison  on  Sep.  16,  1909.  JV.  A.  Cowell  appeared  for  the 
petitioner;  F,  B.  Seymour  for  the  respondent. 

Main  street,  the  only  business  street  in  the  village,  extends 
in  a  northerly  and  southerly  direction,  and  the  tracks  of  re- 
spondent cross  it  practically  at  right  angles  in  the  center  of  the 
viMage.  The  testimony  on  the  part  of  petitioner  tended  to  bear 
out  the  allegation  to  the  effect  that  buildings  in  the  vicinity  of 
the  crossing  were  so  located  as  to  obstruct  tl:e  view  of  ap- 
proaching trains  from  both  the  east  and  the  west.  North  of  the 
tracks  and  west  of  the  highway,  adjoining  the  former  and  thirty- 
five  feet  from  the  center  of  the  latter,  is  a  grain  elevator,  and 
west  of  that,  in  a  straight  line,  are  a  hay  shed  and  a  lime 
house.  On  the  east  side  of  the  highway,  about  seventy-five  feet 
from  the  center  of  the  main  track,  is  a  hotel.  East  of  this,  and 
adjoining  the  side  track,  with  about  thirty-five  feet  between 
the  corners  of  the  two  buiMings,  is  a  storage  houre.  Petitioner 
maintains  that  the  buildings  above  mentioned  obstruct  the  view 
of  travelers  going  southward,  both  in  the  case  of  east-  and  west- 
bound trains.  The  superintendent  of  the  respondent  company 
pointed  out  that  both  to  the  east  and  we^t  of  the  crossing  the 
main  track  curves  to  the  north,  so  that  an  east-bound  train  can 
be  seen  from  the  highway  by  looking  almost  direct'y  west  be- 
hind the  e'evator  and  other  buildings  when  it  reaches  the  first 
curve  west  of  Luxemburg.  A  west-bound  train  can  be  seen 
from  the  highway  when  the  traveler  reaches  a  point  opposite 
the  clear  space  between  the  hotel  and  the  storage  house,  the  dis- 
tance being  at  least  four  hundred  feet  from  the  crossing. 

South  of  the  tracks  and  west  of  the  highway,  sixty-nine  feet 
from  the  center  of  the  main  track,  is  another  hotel.  Just  west 
of  the  crossing  and  south  of  the  main  track  there  is  a  third 
side  track  extending  to  another  elevator.  East  of  the  highway 
is  the  depot,  the  edge  of  which  is  eighty-eight  feet  from  the 
center  of  the  highway,  and  the  edge  of  the  platform  of  which 
is  sixty-two  feet  from  the  same  point.  These  buildings,  says 
petitioner,  obstruct  the  view  of  travelers  going  northward  across 
the  railroad  tracks.  The  superintendent  of  the  respondent  de- 
nies that  they  amount  to  an  obstruction.  If  there  are  no  cars 
on  the  elevator  track,  anybody,  upon  reaching  the  northwest 
corner  of  the  other  hote\  can  see  an  cast-bound  tra-'n  a  mile  to 
the  westward.     On  account  of  the  curve  northward,  east  of  the 
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depot,  a  west-'bound  train  can  be  seen  over  the  depot  platform 
for  a  safe  distance. 

There  are  three  trains  each  way  a  day  through  Luxemburg. 
Going  east,  there  is  a  passenger  train,  No.  12,  at  7:35  a.  m. ; 
a  mixed  train.  No.  14,  at  4:06  p.  m.;  and  a  freight,  No.  16,  at 
6 :50  a.  m.  Sundays  there  is  only  No.  18,  at  6 :45  p.  m.  Going 
west,  there  is  a  passenger,  No.  11,  at  3:42  p.  m. ;  a  mixed  train. 
No.  13,  at  8 :04  a.  m. ;  and  a  freight,  No.  15,  at  2 :30  a.  m.  Sun- 
days there  is  only  No.  17,  at  9 :26  a.  m.  The  sum  total  of  train 
movements  across  the  highway,  including  all  -the  switching  by 
freight  trains  and  mixed  and  passenger  trains,  according  to  pe- 
titioner's witness,  is  about  nine  or  ten  a  day. 

The  population  of  the  village  is  about  four  hundred.  A  rich 
farming  country  surrounds  the  village  on  all  sides,  and  it  is 
asserted  that  trade  comes  into  it  from  thirteen  to  eighteen  miles 
to  the  north,  ten  to  twelve  miles  to  the  south,  three  to  three  and 
one-half  miles  west  and  three  and  one-half  miles  east.  Mill 
trade  from  the  east  is  said  to  come  fully  seven  to  eight  miles. 
There  are  residences  on*both  sides  of  the  railroad  tracks  and  the 
number  of  business  places  is  about  equally  divided  by  the  main 
track.  To  the  north  are  two  general  stores,  a  hotel,  a  black- 
smith shop,  a  butcher  shop,  an  elevator,  a  coal  yard,  hay  buyers, 
and  the  post  office.  To  the  south  are  a  grist  mill,  a  planing 
mill,  a  coal  and  salt  business,  implement  dealer,  a  blacksmith 
shop,  foundry,  hotel,  creamery  and  coal  yard. 

There  are  a€  many  as  three  hundred  teams  crossing  the  tracks 
in  a  day.  The  teaming  is  mostly  of  the  heavy  kind,  lumber  and 
grain.  Cattle  are  also  driven  to  the  yards  and  are  shipped  out 
once  a  week.  A  parochial  school,  attended  by  at  least  twenty 
to  twenty-five  children  who  must  cross  the  tracks  from  the 
northern  end  of  the  village,  is  located  one-half  mile  south  of 
the  crossing. 

In  the  opinion  of  petitioner  an  automatic  electric  bell  will 
not  be  sufficient  warning.  The  children,  it  is  claimed,  will  dis- 
regard it  and  teamsters  will  be  unable  to  hear  it  on  account  of 
the  noises  in  the  vicinity  of  the  tracks.  The  elevator  contains 
a  gasoline  engine  and  the  noises  of  loading,  particularly  peas, 
is  loud  enough  to  drown  out  the  noise  of  an  electric  bell,  unless 
it  is  stationed  some  distance  from  the  crossing.  On  account  of 
the  switching  that  is  don?,  it  is  very  likely  that  the  b^ll  will  be 
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kept  ringing  a  long  time,  thus  creating  an  annoyance  and  en- 
couraging a  disregard  of  the  warning. 

Subsequent  to  the  hearing  the  engineer  of  the  Commission 
made  an  inspection  of  the  crossing  in  question  and  submitted 
a  report  to  the  Commission.  On  the  basis  of  this  report,  in  the 
light  of  the  testimony  in  this  case,  we  have  come  to  the  con- 
clusion that  this  crossing  is  one  which  demands  protection  in- 
volving some  personal  supervision  by  a  responsible  employe  of 
the  railway  company.  We  are  not  convinced,  however,  that  it 
demands  the  exclusive  attention  of  a  watchman..  Some  warn- 
ing device,  which  can  be  operated  by  the  regular  station  agent, 
appears  to  us  to  be  the  most  feasible.  The  testimony  does  not 
justify  the  installation  of  gates  of  the  usual  type  at  this  cross- 
ing. The  advantages  and  di!^advantages  of  gates  have  been  dis- 
cussed in  numerous  other  proceedings,  and  we  are  entirely  sat- 
isfied that  the  present  is  not  an  instance  requiring  their  instal- 
lation. We  think  that  some  visual  device,  preferably  supple- 
mented by  an  audible  signaling  appliance,  should  be  installed 
and  an  order  to  this  effect  will  be  made.  Such  a  device  can 
be  installed  at  small  expense  and  made  very  effective  neverthe- 
less. • 

It  is  Therefore  Ordered,  That  the  respondent-  Kewaunee, 
Green  Bay  and  Western  Railroad  Company  install  at  the  cross- 
ing in  the  village  of  Luxemburg  some  suitable  signaling  appli- 
ance, combining,  if  practicable,  both  visual  and  audible  features, 
but  at  least  the  former,  to  warn  approaching  pedestrians  and  ve- 
hicles of  approaching  trains. 
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G.  C.  FERGOT 

vs. 
CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY. 


Submitted  June  21,  1909.    Decided  Oct.  20,  1909. 


Petition  allegng  that  the  rate  of  A\^  cts.  per  100  lbs.,  exacted  by  the 
lespondent  company  from  the  petitioner  for  a  carload  of 
\\ood  boltc  fiom  Embarrass,  Wis.,  to  Menasha,  Wis.,  was  un- 
reasonable and  excessive  in  comparison  with  a  rate  of  1^^ 
fts.  per  100  lbs.,  which  had  heretofore  been  charged  for  such 
shipments  and  which  was  still  in  effect  from  other  points 
producing  wood  bolts.  Respondent  contended  that  the  1^ 
ct.  rate  iJNas  a  transit  rate  and  therefore  not  comparable  with 
the  regular  class  rate  of  AK  cts.;  and  that  said  rate  of  4^ 
cts.  was  the  lawful  published  rate  and,  of  itself,  not  unrea- 
ponable. 

Held:  That  concentration  rates  are  not  independent  rates  in  and  of 
themselves,  and  that  they  depend  upon  the  rates  on  the 
products  out;  that  where  such  products  fern  not  be  shipped 
over  the  same  line,  it  is  not  unjust  discriminat'on  on  part 
of  the  caiiier  to  demand  higher  ratos;  that  the  rate  in  this 
case  was  higher  than  the  value  of  the  commodity  warranted 
and  higher  than  the  rates  charged  for  other  commodities  of 
a  similar  chaiacter;  that  it  wa3  also  hi':jher  than  th3  cost  of 
th-^  tianspoitaticn  warranted.  The  respondent  is  ordered  to 
I  educe  its  lat:  of  charge  on  the  carload  of  bolts  involved 
from  4Vv»  cts.  to  3  cts.  per  100  lbs.  and  refund  to  the  petitioner 
the  (liffeicnro  in   the  charges  between   thes?  two  rr.tes. 

Ccniplainart  in  the  above  entitled  matter,  a  farmer,  resident  of 
Embarrass,  Wis.,  alleged  that  respondent  railway  company  had 
in  e.Tect  a  tariff  oi  lyi  els.  per  100  lbs.  for  the  movement  of 
\vfx)d  bolts  from  Embarrass  to  Menasha,  a  distance  of  forty- 
five  miles ;  that  complainant  shipped  a  car  load  of  ash  bolls 
over  the  above  route,  supposedly  at  the  above  mentioned  rate  of 
1^  cts.,  but  that,  when  said  car  arrived  at  its  destination,  con- 
sig^nee  refuf  cd  to  accept  the  same,  fcr  ihe  reason  that  respon- 
dent demanded  a  rate  of  4^/2  cts.  instead  of  ll^  cts.  per  100 
lbs.,  claiming  that  the  rate  of  1%  cts.  applied  only  to  the  ship- 
ment of  forest  products  under  an  arrangement  that  gave  the 
movement  of  the  out-product  to  respondent  carrier,  and  that  the 
shipment  involved  in  this  controversy  did  not  comply  with  that 
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condition,  and  that  consequently  the  lawful  rate  was  4J4  cts.,  as 
demanded.  The  complaint,  without  alleging  that  the  shipment 
in  question  complied  with  or  could  comply  with  the  condition  ot 
being  shipped  to  a  point  for  the  purpose  of  manufacture  and 
then  being  shipped  out  over  the  same  railroad  system,  attacked 
the  reasonableness  of  the  rale  of  4j/2  ct.-.,  ^'because  a  shipper 
shipping  bolts  under  that  rale  would  not  realize  anything  on  his 
shipment  as  the  freight  would  amount  to  as  much  as  the  car- 
load of  bolts  would  bring,  thereby  working  an  injustice  to  both 
manufacturer  and  shipper."  The  piayer  of  the  complaint  was, 
that  respondent  be  lequired  to  answer  the  charges  and  that 
after  due  hearing  and  investigation  an  order  be  made  command- 
ing the  abandonment  of  the  alleged  excessive  rate,  and  for  such 
other  and  further  order  as  the  Commission  might  deem  neces- 
sary and  juFt  in  the  premises. 

The  shipment  moved  in  the  latter  part  of  February,  1909, 
was  refused  on  account  of  the  alleged  unreasonable  and  unusual 
charge,  stood  on  tracks  at  Menasha  for  months,  and,  finally,  on 
July  19,  was  received  by  consignee,  Menasha  Manufacturing 
CcMnpany,  and  payment  of  the  freight  charge  wai  made  under 
protest  at  the  rate  of  4^  cts.  per  100  lbs. 

Ccmp'aint  was  fi'ed  on  April  23,  1909,  and  afler  being  sei 
for  hearing  was  withdrawn,  but  it  developed  that  the  withdrawal 
was  the  result  of  a  misunderstanding  on  the  part  of  petitioner, 
and  the  matter  was  reinstated.  A  b.earing  was  lield  on  June  21. 
at  which  no  appearance  was  made  for  the  petitioner,  the  re- 
spondent bein^  rcpre.-ented  by  S.  A.  Lynde,  general  attorney. 

Respondent  maintained  that  the  element  of  reparation  de- 
manded was  eliminated  from  the  case  because  the  shipment  had 
never  been  accepted  and  the  charges  thereon  paid,  and  that  the 
rate  of  4]!^  cts.  was  the  legal  rate  applicable  to  the  shipment 
in  question,  in  vi.ew  of  the  fact  that  the  rate  of  1%  cts.  was  a 
transit  rate,  conditioned  upon  th.e  re-shipment  of  the  product 
after  manufacture,  the  out-product  moving  over  the  line  of  re- 
.'pondent  company.  Respondent  therefore  devo'.ed  its  cflForts 
to  maintaining  the  reasonableness  of  the  rate  of  4V1»  cts.  A.  G. 
Qieyney.  assistant  general  freight  a.s^cnt  of  the  respondent  com- 
pany, testified  that  the  rate  in  question,  the  class  E  rate  of  the 
western  classification,  was  the  lowest  general  rate  respondent 
had,  but  higher  than  the  transit  rate  which  was  conditioned  upon 
the  manufacture  of  the  product  and  its  out-shipment  over^  the    , 
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respondent's  road.  With  this  condition  it  was  claimed  that  pe- 
titioner could  not  comply.  It  was  claimed  that  the  lower  transit 
rate  with  its  out-shipment  condition  was  reasonable,  because  of 
the  fact  that  such  shipments  gave  the  carrier  much  more  traf- 
fic at  reasonable  rates  for  the  out-product,  and  that,  on  account 
of  this  fact,  the  general  rate  was  not  open  to  the  charge  of  un- 
reasonableness in  the  light  of  comparison  with  the  decidedly 
lower  transit  or  manufacturing  rate.  This  rate  of  4^/2  cts.  was 
represented  to  be  lower  than  the  lumber  rate,  but  higher  than 
the  sawlog  rate,  which  latter  was  dedared  to  be  a  transit  propo- 
sition. The  sawlog  rate  of  ly^  cts.  was  the  rate  under  which 
this  shipment  was  billed,  the  rate  which  was  quoted  to  the  con- 
signor, who  acted  in  good  faith  relying  upon  the  information 
given  him  by  the  agent  at  point  of  shipment  with  reference  to 
the  rate. 

The  information  adduced  upon  the  hearing  was  insufficient 
to  enable  the  Commission  to  reach  a  decision  with  assurance  of 
its  substantial  correctness,  and  therefore  a  somewhat  extensive 
investigation  of  the  various  considerations  involved  in  this  case, 
either  directly  or  indirectly,  was  made. 

The  particular  shipment  which  forms  the  basis  of  the  com- 
plaint herein  was  63,400  Ib.s.  in  weight  and  was  billed  at  point 
of  shipment  under  the  rate  oi  V/z  cts.  per  100  lbs.  This  rate 
would  have  made  the  freight  amount  to  $9.51.  The  bill  ap- 
pears to  have  been  changed  at  destination,  however,  the  1J4  cts. 
being  changed  to  A]/*  els.,  and  th.e  amount  of  charges  being 
changed  from  $9.51  to  $28.53.  The  value  of  the  shipment 
appears  to  have  been  from  $3.00  to  $3.50  per  cord,  -mt  which  lat- 
ter  figure  the  carload  in  question,  which  contained  about  13^ 
cords,  was  worth  about  $46.38.  This  is  probably  the  maximum 
value,  the  average  being  apparently  a  great  deal  lower. 

Inquiry  by  the  Commission  disclosed  that  certain  manufac- 
turers of  various  products  of  short  logs  or  bolts,  and  among 
them  the  consignee,  in  the  case  of  the  shipment  which  is  involved 
in  the  proceedings,  believed  themselves  to  be  unjustly  discrim- 
inated against  by  reason  of  the  re-shipment  clause  in  respon- 
dent's log  tariff.  It  was  represented  that  certain  manufacturers 
were  so  situated  that  they  could  not  receive  any  forest  prod- 
ucts by  way  of  respondent's  line  of  railroad  because  the  so-called 
class  rate  had  been  applied  to  their  shipments,  which  rate  was 
held   to  be   prohibitive.     An   example   in    point   was   presented 
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about  as  foMows:  The  distance  tariff  rale  or  concentration 
rate  on  bolts  from  a  certain  distance  on  respondent's  line  is  1^^ 
cts.  per  100  lbs.,  the  lumber  rate  for  the  same  movement  is  7 
cts.,  and  the  class  E  rate  is  4>^  cts.  These  particular  bolts 
were  represented  to  cost  the  manufacturers  $3  per  cord  on 
cars,  and  the  concentration  rate  made  the  freight  about  72  cts. 
per  cord,  while  the  class  rate  would  make  the  freight  about 
$2.16  per  cord.  It  appears  that  for  some  twenty  years  these 
manufacturers  had  been  working  up  short  logs  or  bolts  iuto 
various  manufactured  products,  among  them  wooden  pulleys 
and  wocden  plugs  or  spool  heads  for  paper  rolls.  Always  the 
lowest  rate  had  been  applied  to  these  shipments  of  bolts,  be- 
ing the  rate  herein  referred  to  as  the  distance  tariff  for  bolts 
intended  for  manufacture  and  re-shipment.  In  the  fall  of  1908 
the  manufacturers  sent  out  their  usual  letters  and  about  fifty 
settlers  and  dealers  prepared  for  shipment.  The  first  consign- 
ment to  arrive  at  Menasha  was  held  up  and  the  agent  of  re- 
spondent carrier  notified  the  manufacturers  verbally  that  in  the 
future  these  shipments  of  bolts  would  be  charged  the  lumber 
rate  rather  than  the  distance  rate.  The  manufacturers  declare 
they  immediately,  sent  out  notices  to  all  the  shippers  that  could 
be  reached,  advising  them  of  the  act  of  respondent  in  refer- 
ence to  the  rate  and  as  a  result  of  which  it  would  be  impossible 
to  receive  further  shipments  of  bolts  from  points  on  the  line 
of  respondent.  As  many  cords  of  bolts  had  been  cut,  the  change 
was  manifestly  a  source  of  serious  loss  to  many  of  these  ship- 
pers. The  manufacturers  appealed  to  the  railway  company  and 
were  informed  that  they  had  received  the  previous  year  two 
and  a  half  million  pounds  of  freight  on  the  distance  rate  and 
had  re-shipped  only  forty  thousand  pounds,  so  that  the  distance 
rate  was  withdrawn  on  the  ground  that  it  was  not  applicable 
to  a  movement  in  which  such  a  small  proportion  of  out-ship- 
ment resulted.  The  lumber  rate  was  therefore  applied.  Later 
the  manufacturers  were  informed  of  the  class  rate,  but  claimed 
that  they  never  received  a  tariff  and  only  happened  to  find  out 
that  the  class  rate  was  one  cent  less  than  the  lumber  rate.  These 
manufacturers  claimed  that  by  this  action  respondent  cut  the 
manufacturers  off  from  their  season's  supply  of  raw  material 
and  left  to  them  only  the  late  alternative  of  going  out  along 
the  lines  of  other  roads  and  gathering  up  what  bolts  they  might 
be  able  to  get. 
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One  of  the  manufacturers  gave  as  his  reason  why  so  little 
out-freight  had  lately  been  shipped  over  the  respondent's  lines, 
ihat  the  season  had  been  rather  dull,  much  of  the  manufactured 
products  had  not  been  disix)sed  of;  that  he  was  located  on  the 
track  of  another  railroad  company  which  had  gone  to  the  ex- 
pense of  furnishing  this  track  and  lie,  therefore,  felt  under  ob- 
ligation to  route  the  greater  proportion  of  his  shipments  over 
the  lines  of  this  road;  and  that  it  was  also  much  more  conveni- 
ent for  him  in  other  respects  to  so  route  his  traffic. 

It  was  further  pointed  out  by  the  consignee  that  all  other 
manufacturers  of  similar  products  from  such  bolts  as  tho-e  in 
question  in  the  state,  except  those  at  Neenah  and  Menasha,  had 
their  raw  materials  or  bolts  shipped  in  under  the  concentration 
rates,  and  that  this  fact  gave  them  important  advafttages  from 
a  competitive  point  of  view.  He  also  stated  that  he  suffered  se- 
verely from  the  competition  of  factories  located  in  Indiana  and 
Ohio,  who,  he  claimed,  were  so  favorably  situated  as  to  be 
able  to  enter  the  Wisconsin  markets.  He  again  showed  that 
under  the  class  rates  on  his  raw  material  the  costs  of  the  prod- 
ucts obtained  therefrom  were  so  enhanced  as  to  practically  ab- 
sorb the  profits  in  the  business.  Upon  these  points  figures  were 
presented  which  appear  to  substantiate  the  above  statements. 
The  weight  of  the  products  that  were  obtained  from  one  cord 
of  bolts  was  placed  at  about  GOO  lbs.,  or  at  litt'e  more  than  12 
per  cent. 

That  the  rate  complained  of  in  this  case  is  higher  than  war- 
ranted by  the  value  of  the  bolts  or  commodity  to  which  they 
have  been  applied  in  this  case,  appears  to  be  a  fact.  A  cord 
of  bolts  will  probably  weigh  about  4800  lbs.  At  4.5  cts.  per 
100  lbs.  the  freight  charges  on  same  would  amount  to  about 
$2.1C)  per  cord.  With  an  average  value  of  $3.25  per  cord  the 
freight  charges  in  the  former  would  equal  about  67  per  cent  of 
the  value  of  the  bolts.  Few  commodities  are  likely  to  be  able 
to  bear  such  freight  charges  and  at  the  same  time  yield  the  or- 
dinary returns  to  the  producer.  In  fact,  the  producer  under  this 
rate  would  have  only  33  per  cent  of  the  selling  price  of  the 
bolts  for  his  labor  of  cutting,  hauling  it  to  and  loading  it  on  the 
car,  and  for  the  material  itself. 

That  the  rate  complained  of  is  so  high  that  manufacturers 
cannot  pay  it  in  addition  to  paying  the  average  price  of  the  bolts 
and  hold  their  own  in  the  market  for  the  products  into  which 
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thcic  bolts  are  manufactured,  also  appears  to  be  a  fact.  This 
may  be  illustrated.  Under  the  rate  complained  of  the  freight 
charges  on  the  bolts  into  the  factory  amount  to  $2.16  per  cord, 
or  to  a  similar  amount,  which  is  36  cts.  per  100  lbs.  on  the 
600  lbs.  of  products  that  are  obtained  from  the  bolts.  The  cost 
of  shipping  there  products  out,  when  boxed  and  in  carload  lots, 
for  one  hundred  miles,  at  the  rate  of  19  cts.  per  100  lbs., 
amounts  to  $1.14,  making  the  total  cost  for  freight  charges  alone 
$3.30.  Manufacturers,  on  the  other  hand,  who  are  so  situated 
that  their  bolts  are  shipped  in  under  the  concentration  rates, 
which  have  been  referred  to  above  as  the  rates  which  apply  to 
bolts  intended  for  manufacture  and  re-shipment  over  the  same 
line,  pay  much  less  in  freight  charges.  For  like  distances  they 
are  charged  1.5  cts.  per  100  lbs.  for  the  bolts  in,  which  amounts 
to  ?2  cts.  per  cord,  and  19  cts.  per  100  lbs.  for  the  600  lbs.  of 
products  of  these  bolts  when  shipped  out,  which  makes  the 
total  cost  $1.86  as  against  $3.30  for  those  who  cannot  avail 
themselves  of  the  concentration  rate.  Tlie  freight  charges  in 
the  latter  case  amount  to  only  about  57  per  cent  of  those  in  the 
former,  a  difference  no  competitor  is  likely  to  be  able  to  bear 
in  the  long  run. 

The  concentration  rates,  however,  are  open  to  all  on  the 
same  conditions.  They  were  apparently  put  into  effect  in  order 
to  assist  in  developing  industries  and  on  the  theory  that  the 
rate  on  the  raw  material  in,  plus  the  rate  on  the  products  of 
this  material  from  the  point  where  they  are  manufactured  to  the 
market,  constitute  a  reasonable  rate  for  the  entire  service  of 
transportation  involved.  These  concentration  rates  are,  in  fact, 
so  low  that  in  some  cases  they  yield  a  return  of  less  than  2  per 
cent  on  the  investment  involved.  From  this  it  is  clear  that  these 
concentration  rates  are  not  independent  rates  in  and  of  them- 
selves, and  that  they  depend  on  the  rates  on  the  products  out. 
They  cannot,  as  a  rule,  be  fairly  applied  to  raw  material  from 
which  the  carrier  obtains  no  re-shipment,  or  further  traffic.   • 

While  these  concentration  rates  are  open  to  all  who  are  will- 
ing to  re-ship  over  the  same  line,  it  was,  as  said,  alleged  by 
some  shippers  that  in  their  application  they  are  discriminatory 
against  those  who  are  so  situated  that  they  cannot  re-ship  the 
product  over  the  same  line  as  that  over  which  the  bolts  or  raw 
material  of  these  products  were  shipped  in.  That  this  must  be 
the  case,  is  readily  understood.     But  it   is  not  clear^at  this 
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discrimination  is  unjust  or  avoidable.  While  these  rates, 
like  many  other  rates,  may  work  some  hardship  on  those  who 
for  some  reason  have  failed  to  adjust  their  business  to  prevail- 
ing conditions,  they  appear,  on  the  whole,  to  fairly  meet  the 
requirements  under  present  conditions.  As  stated  above,  they 
cannot  be  fairly  applied  except  where  they  lead  to  further  traffic. 
Any  just  change  in  the  rate  situation  in  this  respect  would  neces- 
sarily involve  alterations  in  both  the  rates  on  the  material  in, 
and  in  the  rates  on  the  products  out.  This  is  a  question  that  is 
too  broad  for  this  complaint  and  is  not  before  us  in  these  pro- 
ceedings. 

The  bolts  in  question  in  this  case  appear  to  be  of  about  the 
same  value  and  nature  as  wood  for  fuel,  pine  cuttings  and  cer- 
tain kinds  of  timber  and  poles  which  are  used  for  various  pur- 
poses. For  a  distance  of  forty-five  miles  the  rates  per  100  lbs. 
for  these  commodities  range  from  2.75  cts.  to  3  cts.  Being 
of  about  the  same  value  as  the  commodities  mentioned  and  not 
essentially  diflferent  from  them  in  other  respects,  it  would  also 
seem  that  there  should  be  some  uniformity  in  their  rates  of 
transportation.  No  such  uniformity,  however,  exists.  Bolts,  as 
shown,  are  charged  4.6  cts.  per  100  lbs.  for  a  like  distance,  or 
a  rate  that  is  about  two-thirds  higher  than  the  rates  just  given. 
That  is,  the  bolts  are  moved  under  a  class  rate,  while  the*  other 
commodities  are  moved  under  commodity  rates.  Class  rates 
are  usually  the  highest  rates  in  effect.  They  are  so  high,  in 
fact,  that  the  heavier  and  cheaper  commodities  can  seldom  be 
moved  thereon,  and  this  is  very  largely  the  reason  why  com- 
modity rates  have  been  put  into  effect.  Why  the  bolts  in  this 
case  should  have  been  given  class  E  rate,  or  the  rate  which  ap- 
plies to  bolts  used  for  staves  in  the  absence  of  commodity  rates 
thereon,  rather  than  classed  with  either  of  the  commodities 
named  above,  is  not  clear  to  us.  But  from  the  facts  mentioned 
it  is  quite  obvious  that,  if  from  2.75  to  3  cts.  per  100  lbs.  are 
reasonable  rates  for  these  commodities,  some  rate  about  this 
level  would  also  be  reasonable  for  the  bolts  involved  in  this 
case.  It  thus  appears  that  the  rate  complained  of  is  higher  than 
warranted  by  the  value  of  the  commodity,  and  that  it  also  is 
higher  than  the  rates  charged  for  other  commodities  of  a  simi> 
lar  character.  It  also  appears  to  be  higher  than  it  should  be 
when  compared  with  the  cost  of  the  transpontation  which  is  in- 
volved.   Our  analysis  of  the  cost  per  unit  of  the  transportation 
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lakes  into  consideration  the  nature  of  the  operating  expenses, 
the  n^anner  in  which  the  constant  and  the  variable  expenses 
should  be  apportioned  and  applied,  the  loading  per  car,  the  den- 
sity of  the  traffic,  the  difference  in  the  cost  as  between  way 
freight  and  through  hauls,  the  amount  which  commodities  of 
the  different  classes  or  value  should  contribute  to  the  profits  of 
the  carrier,  and  many  other  facts  of  this  nature.  On  the  basis 
of  the  costs  per  unit  as  thus  determined,  it  appears  to  us  that  a 
rate  of  3  cts.  per  100  lbs.  in  this  case  would  cover  the  propor- 
tion of  the  operating  expenses,  including  reasonable  return  on 
the  investment,  that  should  be  borne  by  the  traffic  in  question. 
It  is  our  opinion,,  therefore,  tbait  the  rate  of  4.5  cts.  per  100  lbs. 
for  the  shipment  in  question  was  unreasonable,  that  a  rate  of 
3  cts.  per  100  lbs.  would  have  been  reasonable  a:nd  just  under 
the  circumstances,  and  that  the  difference  in  the  charges  under 
these  two  rates,  which  amounts  to  $9.51,  should  be  refunded  to 
the  consignor.  We  also  hold  that  the  rate  on  future  shipments 
on  such  bolts  as  those  in  question  here,  from  Embarrass  to 
Neenah  and  Menasha,  should  not  exceed  3  cts.  per  100  lbs. 

It  is  Ordered,  Thart:  the  respondent  in  this  case,  the  Chicago 
&  North  Western  Railway  Company,  reduce  its  rate  of  charge 
from  4.5  cts.  per  100  lbs.  to  3  cts.  per  100  lbs.  on  the  carload  of 
bolts  involved  in  this  case  and  described  in  the  waybill  No.  55, 
dated  Feb.  23,  1909,  as  C.  &  N.  W.  car  No.  73686;  that  the 
said  respondent  refund  to  the  consignor  the  difference  in  the 
charges  between  those  two  rates  which  amounts  to  $9.51,  and 
that  in  the  future  the  rate  on  bolts  from  Embarrass  to  Neenah 
and  Menasha  shall  not  exceed  3  cts.  per  100  lbs. 
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WISCONSIN  BOX  COMPANY, 

WAUSAU  BOX  AND  LUMBER  COMPANY 

vs. 
CHICAGO  AND   NORTH   WESTERN  RAILWAY   COMPANY. 


Decided  Oct  20,  1909. 


The  petitioners,  in  a  former  case,  had  complained  that  respondents 
had  unjustly  increased  their  rates  to  Wausau  on  lumber  in- 
tended for  the  manufacture  of  box  shooks,  to  be  re-shipped 
over  the  same  lines,  from  1  and  2  cts.  to  2  and  3  cts.  After  a 
hearing  in  that  case  the  Commission  (on  July  8,  1909)  or- 
dered the  respondents  to  discontinue  such  increased  rates 
and  substitute  therefor  the  rates  canceled  "Nov.  1.  1908,  and 
at  some  time  previous  to  that  date."  (3  W.  R.  C.  R.  605-619.) 
The  C,  M.  &  St.  P.  Ry.  Co.  complied  with  the  order  of  the 
Commission;  the  C.  &  N.  W.  Ry.  Co.,  however,  did  so  only  in 
some  minor  respects,  by  restoring  only  such  rates  as  were 
canceled  on  Nov.  1,  1908,  and  immediately  preceding  that  date, 
and  not  restoring  all  the  rates  that  were  canceled  May  23, 
1908,  as  had  been  the  purpose  of  the  order. 

Held:  That  respondent  discontinue  the  rates  complained  of  and  sub- 
stitute therefor  tha  rates  given  in  its  G.  F.  D.  No.  7277,  ef- 
fective Jan.  17,  1906,  and  as  superseded  by  G.  F.  D.  No.  7950 
A,  effective  Sep.  1,  1906. 

About  March  19,  1909,  the  Wisconsin  Box  Company  and  the 
Wausau  Box  and  Lumber  Company  filed  complaint  with  this 
Commission  alleging",  in  substance,  that  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  and  the  Chicago  &  North  West- 
ern Railway  Company  during  the  year  1908,  and  especially 
about  Nov.  1  of  that  year,  had  unjustly  increased  their  rates 
to  Wausau  for  the  transportation  of  lumber  intended  for  man^u- 
facture  into  box  shooks  to  l)e  re-shipped  to  the  markets  over 
the  lines  of  the  same  road,  from  1  and  2  cts.  per  100  lbs.  to  2 
and  3  cts.  per  100  lbs. ;  and  a^ked  that  the  matter  of  these  in- 
creases in  the  rates  be  investigated  and  that  just  and  reason- 
able rates  be  established  for  the  transportation  in  question. 

The  respondents  filed  separate  answers  to  these  complaints,  in 
which,  among  other  thing?,  they  denied  the  allegations  of  the  pe- 
titioners to  the  eflfect  that  the  increases  in  the  rates  complained 
of  were  unjust  and  unreasonable. 
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The  case  was  heard  in  the  office  of  the  Commission,  April 
13,  1909,  at  which  hearing  all  the  parties  involved  were  repre- 
sented and  at  which  a  considerable  amount  of  testimony  was 
taken.  From  the  facts  presented  in  this  testimony,  and  from 
the  facts  disclosed  by  such  further  inquiries  as  were  made,  this 
Commission  reached  the  conclusion  that  the  increases  in  the 
rates  complained  of  were  not  warranted  by  either  the  cost  to 
the  carriers  of  performing  the  services  involved,  or  by  the 
commercial  conditions  affecting  the  situation ;  and  that  the  rates 
which  were  canceled  by  these  increases  were  reasonable  under 
the  circumstances.  In  a  decision  in  the  matter,  which  is  dated 
July  8,  1909,  and  in  which  the  facts  are  set  forth  and  explained 
in  detail,  this  Commission  ordered  the  respondents  to  discontinue 
charging  the  rales  thus  complained  of  and  to  substitute  therefor 
the  rates  canceled  or  discontinued  **Nov.  1,  1908,  and  at  some 
time  previous  to  that  date."     (3  W.  R.  C.  R.  605-619.) 

On  the  Chicago,  Milwaukee  &  St.  Paul  Railway  the  rates 
complained  of  went  into  effect  Nov.  1,  1908.  This  company,  or 
respondent,  complied  with  the  above  named  order  of  the  Com- 
mission by  restoring  the  rates  which  were  canceled  by  the 
rates  which,  as  just  stated,  became  effective  Nov.  1,  1908.  The 
rates  thus  restored  are  given  in  C.  M.  &  St.  P.  G.  F.  D.  No. 
8789  A,  which  tariff  is  dated  Sep.  15,  1909,  and  became  effect- 
ive Oct.  16,  1909. 

On  the  Chicago  &  North  Western  Railway  the  rates  com- 
plained of  went  into  effect  about  May  23,  1908,  when  the  rates 
previously  in  effect  were  canceled.  The  rates  then  canceled 
had  been  in  effect  for  some  years.  They  appeared  in  part  in 
C.  &  N.  W.  G.  F.  D.  No.  66952,  effective  Sep.  39,  1902.  They 
appeared  again  in  the  tariff  which  superseded  the  one  just 
named,  or  in  C  &  N.  W.  G.  F.  D.  7277,  effective  Jan.  17,  1906. 
In  this  tariff  the  distance  off  the  main  line  to  which  these  rates 
applied  was  extended  from  one  hundred  to  one  hundred  and 
fifty  miles,  the  rate  for  the  one  hundred  and  fifty  miles  being 
fixed  at  4.5  cts.  per  100  lbs.  This  tariff  remained  in  effect  until 
Sep.  1,  1906,  when  it  was  superseded  by  G.  F.  D.  No.  7950  A, 
but  in  this  change  in  the  tariff  no  change  was  made  in  the  rates 
in  Question,  nor  do  these  rates  appear  to  have  been  changed 
until  about  May  23,  1908,  when,  as  stated,  they  were  canceled 
and  replaced  by  the  rates  which  are  the  subject  cf  the  complaint 
herein  against  this  company.  The  rates  thus  canceled  were 
17— R.  D. 
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practically  the  same  as  those  canceled  by  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  some  time  later,  or,  as  stated,  about 
Nov.  1,  1908,  and  which  were  restored  by  that  company  in  com- 
pliance with  our  order.  About  the  only  difference  between  these 
rates  on  the  two  roads  is,  that  those  of  the  Chicago  &  North 
Western  Railway  covered  distances  up  to  one  hundred  and  fifty 
miles  off  the  main  line,  while  those  of  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  covered  distances  of  only  one  hundred  miles 
off  the  main  line.  This  difference  appears  to  be  wholly  due  to 
the  fact  that  the  former  road  has  mere  mileage  in  the  lumber 
producing  parts  of  the  slate. 

The  Chicago  &  North  Western  Railway  Company,  however, 
did  not  comply  with  our  order  in  the  matter  of  July  8,  1909, 
except  perhaps  in  some  minor  respects.  That  is,  this  company 
did  not  restore  all  of  these  rates  to  Wausau  which  were  can- 
celed May  23,  1908.  This  company  appears  to  have  interpreted 
our  order  as  applying  to  only  such  changes  in  the  rates  in  ques- 
tion as  were. made  Nov.  1,  1908,  and  during  the  time  which  im- 
mediately preceded  that  date. 

The  purpose  of  our  order  in  this  case,  however,  insofar  as 
the  Chicago  &  North  Western  Rai'way  is  concerned,  was  to 
restore  the  rate  to  W^ausau  canceled  by  this  company  May  23, 
1908,  and  we  were  of  the  impression  that  this  order  was  broad 
enough  to  require  this  change.  By  failing  to  take  this  view  of 
the  order,  and  by  not  complying  with  it  in  the  manner  it  was  in- 
tended it  should  be  complied  with,  the  respondent,  the  Chicago 
&  North  Western  Railway  Ccmpany,  has  cau.^ed  the  complaint 
against  it  herein  to  be  renewed  and  the  investigation  in  the  mat- 
ter to  be  continued.  These  continued  inquiries  have  disclosed 
additional  facts  and  these  additional  facts,  in  turn,  tend  very 
strongly  to  confirm  cur  conclusions  in  the  former  decision  to  the 
effect  that  the  rates  complained  of,  which  went  into  effect  about 
May  23,  1908,  are  unreasonable,  and  that  the  rates  which  they 
superseded  were  reasonable  and  just  under  the  circumstances. 
These  conclusions,  as  stated,  are  based  upon  careful  inquiries 
into  the  situation  and  are  believed  to  be  fair  and  just. 

It  is  Therefore  Ordered.  That  the  respondent,  the  Chicago 
&  North  Western  Railway  Company,  discontinue  the  rates  com- 
plained of  in  these  proceedings,  and  that  it  substitute  therefor 
the  rates  given  in  its  G.  F.  D.  No.  7277,  effective  Jan.  17,  1906, 
and  as  superseded  by  G,  F.  D.  No.  7950  A,  effective  Sep.  J, 
1906.  ^  . 
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IN  RE  APPLICATION  OF  THE  BLOOMER  TELEPHONE  COMPANY 
FOR  AUTHORITY  TO  INCREASE  RATES. 


Submitted  July  J9,  1909.    Decided  Oct.  26,  1909. 


This  is  an  application  for  authority  to  increase  the  rate  for  single 
party  residence  service  and  to  declassify  such  present  single 
line  subscribers  as  may  te  willing  to  accept  the  arrangement, 
so  that  the  present  single  party  rate  will  be  charged  for  two 
party  residence  set  vice.  The  purpose  of  the  change  is  to  in- 
crease the  capacity  of  the  present  plant  and  thereby  to  ef- 
fect economies  to  both  the  subscribers  and  the  company. 

Statistics  which  are  introduced  and  analyzed  show  that  the  plant  is 
at  present  in  a  prosperous  condition,  but  that  considerable 
investments  will  have  to  be  made  in  additional  cable  construc- 
tion unless  the  proposed  change  is  made.  The  prime  object 
is  to  enlarge  the  capacity  of  the  plant  rather  than  to  increase 
revenues.  According  to  the  testimony  all  but  a  small  pro- 
portion of  the  residence  subscribers  have  expressed  their  will- 
ingness  to  accept  the  change.  In  view  of  all  the  facts  dis- 
cussed herein,  the  application  is  granted  with  certain  modifica- 
tions. 

The  petitioner  in  the  above  entitled  proceeding  is  a  public  util- 
ity engaged  in  furnishing  telephone  service  in  the  villages  of 
Bloomer  and  New  Auburn.  On  April  1,  1907,  it  had  in  effect 
the  following  schedule  of  rates,  tolls  and  charges : 

Business,  single  line,  in  village $1  50 

Residence     *'        **      '*       "       75 

Rural 1  50 

Business,  two  parties  using  same  instrument 2  00 

Residence  **         **          *'         **              *'          1  00 

Petitioner  alleges  that  the  cost  of  construction  is  increasing 
each  year  as  the  lines  are  built  farther  from  the  center  of  the 
village ;  that  with  new  subscribers  being  added  from  time  to  time, 
the  main  leads  are  becoming  too  heavy,  necessitating  the  instal- 
lation of  cable ;  that  heavy  loads,  as  they  exist  at  present,  greatly 
multiply  the  danger  from  sleet  storms.  The  authority  of  the 
Commission  is  therefore  asked  for  the  promulgation  of  the  fol- 
lowing schedule  of  rates,  which  raises  the  rate  of  single  line 
residence  telephones  from  75  cts.  to  $1.00  and  fixes  a  party  line 
rate  for  residences  at  the  old  rate  of  75  cts. : 
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Rusincss $1  50 

Business,  two  parties  usinp  one  set 2  00 

Uesidencr,  single  lino 1  00 

Residence,  part  v  line 75 

Rural ." 1  50 

Business  and  residence,  one  line 2  25 


The  petition  was  heard  at  the  office  of  the  Railroad  Commis- 
sion at  Madison  on  July  19,  1909.  C.  L.  Christian,  secretary  of 
the  company,  appeared  for  the  applicant;  no  appearance  was 
entered  in  opposition. 

It  appears  from  the  testimony  of  the  secretary  of  the  company 
that  it  operates  in  Bloomer  and  New  Auburn,  and  in  the  terri- 
tory adjacent  to  these  two  villages.  The  former  has  a  popula- 
tion of  frx)m  1,200  to  1,300,  and  the  latter  of  from  400  to  500. 
The  distance  betw  een  the  two  is  about  eight  miles. 

The  company  started  operations  about  1900  with  a  fifty  line 
s\Vitchboard.  At  the  present  time  the  switchboard  in  the  village 
of  Bloomer  has  a  capacity  of  two  hundred  lines.  In  the  near 
future  this  board  will  be  removed  to  the  village  of  New  Auburn 
and  a  three  hundred  line  board,  already  purchased,  installed  in 
its  stead.  The  entire  system  is  on  a  metallic  basis,  and  practi- 
cally all  is  single  line  service.  Rural  subscribers  average  about 
eight  to  a  line.  In  only  one  or  two  instances  are  there  more 
than  ten  to  a  line.  At  the  end  of  the  year  1908  the  company 
had  the  following  number  of  subscribers: 


Bloomer 

New  Auburn. 
Rural 


Business. 


S3 
17 


Residence. 


1S7 
27 


Total. 


210 
44 
202 


456 


The  total  authorized  capital  stock  of  the  company  is  $30,000, 
of  which  $18,532  was  outstanding  on  the  first  of  the  year.  This 
has  all  been  sold  for  cash  and  is  held  by  subscribers,  except  in 
one  or  two  instances  where  former  subscribers  are  no  longer 
resident  in  Bloomer  or  vicinity.  The  largest  amount  of  stock 
owned  by  any  one  holder  is  $1,000,  and.  this  was  accumulated  by 
purchasing  small  amounts  from  other  holders.  The  policy  of 
the  company  has  been  not  to  sell  more  *han  $100  worth  of  stock 
to  any  one  person.    There  are  in  all  235  stockholders.    An  in- 
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ventory  taken  by  the  company  as  of  Dec.  31,  1908,  showed  a 
total  investment  slightly  in  excess  of  $21,000. 

In  1908  the  company  paid  10  per  cent  dividends  op  the  out- 
standing stock,  and  set  aside  $1,367  for  depreciation.  This  is 
the  first  reserve  which  the  company  has  set  aside  for  that  pur- 
pose. In  1907  the  company  declared  a  dividend  of  12  per  cent, 
in  1906  something  like  15  or  16  per  cent,  which  was  issued  in 
stock.  ,     ;•      ,•  ■  ;     :  .  jj   j  :  '  1 

The  real  purpose  of  the  proposed  advance  in  rates,  appar- 
ently, is  not  to  increase  the  revenues  of  the  company,  but  to 
make  the  three  branches  of  rental — business,  residence  and 
rural — ^pay  more  nearly  their  proper  proportion  of  the  total  rev- 
enue as  tested  by  their  respective  total  investments.  Figures 
submitted  at  the  hearing  would  indicate  that  the  cost  of  con- 
struction per  telephone  in  the  village  of  Bloomer  is  $25.54,  in 
New  Auburn  $34.63,  and  for  rural  telephones  $63.70.  It  is  the 
intention  of  the  company,  after  the  new  classification  is  well 
under  way,  to  establish  a  discount  of  10  per  cent  for  cash  on  or 
before  the  tenth  of  each  month. 

The  real  purpose  of  the  change  in  rates  is  to  obviate  an  im- 
mediate  large  expenditure  for  cable  construction.  At  the  pres- 
ent time  the  residence  leads  are  too  heavy.  It  is  impossible  to 
take  on  any  more  subscribers  because  there  is  no  more  room  for 
additional  wires  in  the  congested  portions  of  the  wire  plant.  To 
accommodate  new  subscribers  and  relieve  the  situation  the  com- 
pany must  either  install  cable,  or  free  a  large  number  of  wires 
by  putting  residence  subscribers  on  party  lines.  The  latter  ex- 
pedient will  enable  the  company  to  postpone  the  installation  of 
cable  until  the  volume  of  business  has  reached  a  point  where  it 
will  warrant  an  expensive  investment  in  cable.  Of  the  one  hun- 
dred and  eighty  odd  residence  subscribers,  the  secretary  estimates, 
not  more  than  twenty-five  will  insist  upon  retaining  private  line 
service.  An  increase  in  the  single  line  rate,  therefore,  will  af- 
fect only  these  twenty-five  subscribers.  The  rest  will  continue 
to  pay  75  cts.  per  month,  receiving  party  line  service  where  form- 
erly they  had  received  single  line  service.  The  company  plans 
not  to  put  more  than  four  parties  on  a  line,  and  to  keep  the  serv- 
ice down  to  a  two-party  line  basis  wherever  possible. 

The  rates  of  the  company  not  only  entitle  the  subscriber  to 
service  over  the  entire  system  of  the  company,  but  also  free  ex- 
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change  with  the  Chippewa  Telephone  Company,  which  operates 
at  Holcomb,  Jim  Falls,  and  Chippewa  Falls.  The  only  extra 
charge  for  such  complete  intercommunication  is  collected  from 
non-subscribers  using  rural  telephones. 

Before  passing  upon  the  reasonableness  of  the  proposed  sched- 
ule of  rates,  a  closer  analysis  of  the  financial  affairs  of  the  com- 
pany is  necessary.  The  financial  report  of  the  company  for  the 
first  six  months  of  1909  gives  the  total  cost  of  construction  up 
to  that  date  as  $21,475.12,  and  the  inventory  of  the  company  of 
Dec.  31,  1908,  gives  the  plant  a  value  of  $21,523.  The  details 
of  this  inventory,  in  the  form  in  which  they  were  submitted  to 
the  Commission,  do  not  permit  of  a  thorough  checking  of  values 
and  labor  costs,  but  a  cursory  examination  tends  to  show  that, 
in  the  main,  the  appraisal  is  reasonable  and  errs,  probably,  on 
the  side  of  insufficiency  rather  than  of  exaggeration.  A  total 
plant  value  of  $21,523,  divided  by  the  number  of  subscribers  at 
the  time  of  the  inventory,  produces  an  average  investment  per 
subscriber  of  $27.20.  A  number  of  telephone  plants  throughout 
the  state  have  been  valued  by  the  Commission's  engineer  and 
the  valuations  placed  on  the  most  of  those  plants  compare  as 
follows  with  the   foregoing  figure: 


INVESTMENT  PER  SUBSCRIBER. 

Cost  of 

reproduction 

new. 

Total  number 

of 

subscribers. 

Investment 

per 
subscriber. 

I'nrllnsrton 

$18,dra  00 

28.351  00 

20,560  00 

6  216  no 

«»7.738  00 

22.345  00 

57. All  00 

8,500  00 

158.507  00 

342 
406 
425 
101 
902 
230 
830 
120 
1.582 

t55  53 

Clinton 

09  49 

Kilhourn 

48  40 

McFarland 

61  55 

Marin*»tte 

70  42 

Oregon 

97  16 

Portase 

91  45 

^chleislnirervJlle 

Superior 

70  83 
100  18 

Total  and  avera4re 

1388,829  00 

4,800 

181  01 

It  will  be  noted  that  no  valuation  as  shown  above,  made  by  the 
engineers,  results  in  an  investment  per  subscriber  that  is  lower 
than  that  estimated  by  the  applicant  company  for  its  plant.  Al- 
though the  foregoing  comparison  is  not  conclusive  enough  to 
make  any  precise  or  far  reaching  deductions,  the  wide  discrep- 
ancy between  the  average  for  the  above  plants  and  the  average 
investment  at  Bloomer  would  indicate,  in  a  general^ way,  that 
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the  appraisal  submitted  by  the  petitioner  is  at  least  not  excessive, 
especially  in  view  of  the  fact  that  nothing  is  charged  in  the  com- 
pany's estimate  to  engineering  and  superintendence. 

Unfortunately  the  only  financial  reports  of  the  compjfhy  which 
are  available  at  the  present  time  are  for  the  year  1907  and  six 
months  of  1909.     The  report  for  the  year  1907  is  as  follows: 

EARNINGS  AND  EXPENSED  FOR  YEAR  ENDING  DECEMBER  31, 

1907. 

Earnings ^5,899  G7 

Expenses: 

Operitinr $1,531  03 

Cu  T jnt  repair 7  U  25 

Goa j.mI 387  03 

Total  opjri'.i.jg  0X3  3118  3 i '52,625  23 

Deductions  from  income: 

Taxes 1  IS  83 

Depreciation 1 ,  423  32 

Total  cost  of  oparatio  i $1, 1C7  CO 

Net  inconn3  available  for  dividends $1,732  07 

Ritaof  ratjr.i 9.1% 

Depreciation  in  the  above  table  is  calculated  on  the  basis  of 
lYz  per  cent  of  $18,980.21,  the  plant  investment  as  reported  in 
the  company's  balance  sheet  for  the  year  covered  by  the  fore- 
going report. 

The  only  data  available  for  the  first  six  months  of  1909,  are 
tlie  following: 

RkVENUBS  FROM  OPERATION: 

Exchange  telephone  earnings $3, 191  21 

Earnings  from  connecting  linos 20  00 

iMiscellaneous  exchange  system  earnings 3  07 

Tolal $3, 214  28 

EXPENSES  OF  OPERATION: 

Ceniral  oflice  (Iraffic) 5043  93 

Wire  pla:it  (transmission) 108  96 

Sub-station  (terminal) 125  "33 

Ge  leral 484  58 

Undistributed 77  96 

Total $1 ,  440  81 

Neither  taxes  nor  depreciation  are  reported  for  the  six  months 
covered  in  the  report.     Taxes   for  the  year  can  be  calculated 
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from  data  in  the  hands  of  the  state  treasurer.  Probable  earn- 
ings for  the  entire  year  can  be  calculated  from  data  given  in 
the  report  showing  the  classification  and  number  of  subscribers. 
Using  such  estimates,  the  financial  operations  of  the  company 
for  the  entire  year,  upon  three  different  bases  of  calculation, 
appear  as  follows : 


INC JME  ACCOUNT  FOR  YEAR  ENDING  DECEMBER  31, 1939. 
(EsUmated) 

Under  present 

schedule  of 

fharsres. 

Proposei 
srhedulM  (50 
re.>ldences  on 
private  lines). 

Pi  oijosed 
s.*li«dule  (all 
residences  on 
private  lines). 

EarnlnfiTs 

?6.G58  U 

|i>  806  14 

17.246  14 

OiieraUnir  exi)enses 

12.881  62 

148  56 

l.iiU  23 

$4.0(4  41 

<2.UI3  73 

9.3«J"i 

$2,8R1  62 

148  56 

1.614  S:3 

$2,881  n*> 

Taxes 

148  56 

Depreciation 

1.614  23 

Total  exDenses 

S4.644  41 
12. 16  {73 
10.' 5% 

$4.-v44  41 

Net  income 

r'.6  1  73 

Net  rate  of  return 

12.(9% 

The  basis  upon  which  depreciation  and  the  net  rate  of  return 
are  calculated  is  $21,523,  the  total  value  of  the  plant  according 
to  applicant's  inventory  at  the  end  of  1908.  If  all  of  the  resi- 
dence  subscribers  were  put  on  a  party  line  basis,  the  revenues 
of  the  company  would  be  the  same  as  they  are  under  the  existing 
schedule.  The  secretary  estimates  that  about  twenty-five  will  re- 
tain single  line  service;  suppose  twice  that  number  should  de- 
mand single  line  service  and  be  compelled  to  pay  the  advanced 
rate  for  that  class  of  service.  The  net  result  of  financial  opera- 
tions for  a  year  on  this  basis  is  presented  in  column  2  of  the 
foregoing  tabulation.  If,  to  go  to  the  utmost  extreme,  all  resi- 
dence subscribers  should  retain  private  line  service,  the  revenues 
of  the  company  would  be  swelled  considerably,  and  the  net  re- 
sult of  operating  on  such  a  schedule  is  presented  in  column  3 
of  the  foregoing  tabulation.  All  of  the  foregoing  calculations 
are  made  on  the  basis  of  the  number  of  subscribers  at  the  end 
of  June,  1909,*  being  a  fair  average  of  subscribers  during  the 
entire  year.  For  all  practical  purposes,  column  2  presents  the 
situation  in  its  most  probable  light. 

From  the  estimates  contained  in  the  foregoing  tabulations  and 
the  full  report  for  the  year  1907,  the  company  appears  to  have 
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been  earning  fully  9  per  cent  on  its  investment,  and  will  earn 
slightly  in  excess  of  that  rate  under  the  proposed  schedule. 
However,  should  a  10  per  cent  discount  for  cash  be  allowed  by 
the  company,  the  rate  of  return  would  drop  slightly  below  7  per 
cent,  if  columns  1  or  ^  are  taken  as  representing  the  probable 
returns.  Between  7  and  9  per  cent  is  certainly  a  fair  return, 
and  this  fact,  standing  by  itself,  almost  precludes  the  prescrip- 
tion of  any  schedule  of  rates  higher  than  the  present  rates.  But 
there  are  several  propositions  to  be  taken  into  consideration.  » 
First. — The  investment  upon  which  the  foregoing  calculations 
are  based  represents,  as  was  pointed  out  above,  a  very  low  cost  of 
reproduction  new.  The  Commission's  engineer  reports  that  the 
plant  could  not  be  reproduced  for  that  amount  today. 

Second. — No  reserve  has  been  set  aside  in  the  past  for  depre- 
ciation. Large  replacement  expenditures  for  a  new  switchboard 
and  overhead  cable  in  the  village  of  Bloomer  must  soon  be  made. 
To  successfully  carry  on  these  improvements,  the  company  must 
be  on  a  secure  financial  footing. 

Third. — Applicant  proposes  to  offer  a  10  per  cent  discount 
for  cash  when  the  proposed  classification  has  been  enforced  and 
put  into  working  order. 

Fourth. — The  rates  charged  by  applicant,  in  and  of  them- 
selves, are  relatively  low  for  the  class  of  service  rendered.  A 
cursory  examination  of  the  rate  schedules  of  over  a  dozen  other 
exchanges  in  the  state  shows  that  the  prevailing  rate  is  $1.00  or 
more,  and  the  standard  of  service  given  in  many  of  those  places 
is  probably  below  that  furnished  by  the  applicant. 

With  a  full  consideration  of  all  the  facts  before  us,  it  does 
not  appear  that  there  is  any  valid  reason  why  the  proposed  change 
in  rates  should  not  be  authorized,  particularly  in  view  of  the 
fact  that  the  only  advance  in  rates  proposed  by  applicant  is  prac- 
tically a  change  in  classification  and  is  made  to  accommodate 
more  subscribers. 

The  schedule,  as  proposed,  contains  one  objectionable  feature. 
The  so-called  combination  business  and  residence  rate  of  $2.25 
does  not  appear  in  the  old  schedule  at  all,  and,  for  reasons 
stated  in  previous  correspondence  with  the  company,  should  not 
be  enforced  because  of  its  discriminatory  tendency.  Further- 
more, the  declassification  of  residence  subscribers  to  a  party  line 
basis  should  probably  not  extend  beyond  two  parties  to  a  line. 
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Multiple  party  service,  except  for  rural  lines  where  it  is  neces- 
sary, has  generally  given  rise  to  complaints  and  discontent.  Ap- 
plicant's plant  is  capable  of  rendering  first  class  service  and 
party  lines  in  excess  of  two  on  a  line  would  doubtless  deteriorate 
the  service. 

In  conclusion, — the  material  facts  in  this  case  are:  (1)  that 
the  applicant  has  a  plant  capable  of  giving  good  service;  (2) 
that  the  business  is  in  a  prosperous  condition;  (3)  that  the  pres- 
ent value  of  the  property  devoted  to  the  public  use  is  in  excess  of 
the  original  cost  of  construction,  and  that  the  company's  esti- 
mate includes  nothing  for  engineering  and  superintendence;  (4) 
that  an  increase  in  the  number  of  subscribers  without  the  intro- 
duction of  party  line  service  would  require  a  relatively  heavy 
investment  in  cable  or  other  construction;  (5)  that  the  continu- 
ance of  exclusively  single  line  service  would  sooner  or  later  re- 
quire an  advance  in  rates ;  (6)  that  the  necessity  for  this  advance 
can  be  obviated  by  introducing  party  line  service;  (7)  that  the 
proposed  change  in  rates  will  not  yield  excessive  returns  to  the 
company;  and  (8)  that  the  introduction  of  the  two-party  line 
service  is  in  the  interest'  of  the  company  as  well  as  of  the  sub- 
scribers. These  statements  substantially  summarize  our  views 
with  reference  to  the  situation.  In  our  judgment  the  proposed 
changes  should  be  made  except  as  modified  below.  We  be- 
lieve this  to  be  in  the  interest  of  the  whole  of  the  communities 
served  by  the  applicant  company.  The  slight  increase  in  rev- 
enues which  the  applicant  may  derive  from  the  change  is  a  mere 
incident  thereto  and  quite  subordinate  to  the  prime  purpose  to 
be  accomplished. 

No  order  will  be  made  regarding  the  discount  feature,  but 
should  the  occasion  arise  the  Commission  can,  on  the  facts  now 
in  its  possession,  take  prompt  action,  not  only  with  reference  to 
the  discount,  but  also  in  regard  to  all  matters  relating  to  the 
rates  and  service  of  the  applicant  company. 

In  accordance  with  our  conclusions  as  suggested  above, 

The  Applicant  ls  Hereby  Authorized  to  put  into  effect  the 
following  schedule  of  rates.  It  is  suggested  that  the  next  fol- 
lowing payment  period  be  adopted  as  the  date  for  making  the 
change,  provided  the  necessary  changes  in  subscribers'  lines 
have  been  previously  made, 
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SCHEDULE  OF  RATES. 

Business,  single  line $L50  per  month 

joint  users  of  single  line 1.00    *' 

Residence,  single  line 1.00     '*        '* 

two-party  line 75    **        ** 

Rural L50    ** 
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F.  MAYER 
vs. 
ILLINOIS  CENTRAL  RAILROAD  COMPANY. 
CHICAGO  AND   NORTH    WESTERN   RAILWAY   COMPANY. 


Decided  Oct,  29,  1909, 


Petition  alleging  overcharge  on  a  carload  of  scrap  iron  from  Monroe, 
Wis.,  to  West  Bend,  Wis.  Through  an  error  petitioner  had 
been  quoted  a  Joint  rate  of  7  cts.  per  100  ]b8.»  instead  of  10 
cts.,  the  lawful  published  rate. 

Held:  That  the  petitioner  was  not  Justified  In  relying  upon  the  er- 
roneous quotation,  and  that  he  should  have  examined  thb 
tariffs  which  the  railroad  is  required  to  keep  in  every  station; 
that  the  rate  charged,  however,  was  above  the  level  under 
which  heavy  and  low  grade  articles  will  move,  higher  than 
the  ordinary  commodity  rates  on  scrap  iron,  and  higher  than 
the  cost  of  transi)OTtation  warrants;  and  that  a  Joint  rate  of 
8  cts.  per  100  lbs.  would  have  been  a  reasonable  charge.  Re- 
fund ordered  on  this  basis. 

The  petitioner  is  a  dealer  in  iron  and  steel  scrap,  and  has  his 
office  at  room  828  Monadnock  Building,  Chicago,  111.  He  alleges 
that  on  Feb.  18,  1909,  he  shipped  a  car  of  scrap  iron  from  Mon- 
roe, Wis.,  to  West  Bend,  Wis.,  over  the  lines  of  the  respondents, 
and  was  charged  therefor  a  rate  of  10  cts.  per  100  lbs. ;  that  such 
rate  was  excessive,  for  the  reason  that  the  rate  on  the  same  com- 
modity from  the  point  of  shipment  to  Chicago  is  only  $1.75  per 
gross  ton,  although  the  distance  is  greater ;  and  that  either  a  rate 
of  $1.75  per  gross  ton  or  a  rate  of  7  cts.  per  100  lbs.  would  have 
been  a  reasonable  charge  for  such  shipments;  wherefore,  the 
petitioner  prays  that  the  respondent  railway  companies  be  au- 
thorized and  directed  to  refund  to  him  either  the  sum  of  $24.18, 
being  the  excess  charge  based  upon  a  rate  of  7  cts.  per  100  lbs., 
or  $17.63,  being  the  excess  charge  based  upon  a  rate  of  $1.75 
per  gross  ton. 

The  respondent  Illinois  Central  Railroad  Company,  answering 
the  petition  herein,  admits  all  the  formal  allegations  thereof,  and 
also  admits  that,  through  error,  it  quoted  a  rate  of  7  cts.  per  100 
lbs.  on  the  shipment  in  question,  but  alleges  that  the  lawful  pub- 
lished through  rate  at  said  time  on  said  shipment  was  10  cts.  per 
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100  lbs.,  as  assessed.  It  denies  that  a  rate  of  10  cts.  per  100  lbs. 
is  an  exorbitant  rate,  but  alleges  that  said  rate  is  a  reasonable 
rate.  The  other  allegations  of  the  answer  are  inimaterial,  and 
are  therefore  not  here  set  forth. 

The  Chicago  &  North  Western  Railway  Company,  answering 
the  petition,  denies  that  a  rate  of  10  cts.  per  100  lbs.  between 
Monroe,  Wis.,  and  West  Bend,  Wis.,  is  exorbitant,  and  alleges 
that  such  rate  on  the  commodity  in  question  is  a  just  and  reason- 
able rate.  The  remaining  allegations  of  the  answer  are  not  ma- 
terial to  the  issue  involved. 

The  claim  was  submitted  on  the  pleadings,  papers,  tariffs,  doc- 
uments and  records  on  file. 

It  appears  from  the  record  that  at  about  the  time  the  petitioner 
purchased  the  scrap  iron  in  question,  he  made  inquiry  of  the 
Illinois  Central  Railroad  Company  regarding  the  freight  rate 
thereon  from  Monroe  to  West  Bend,  and  was  advised  that  the 
rate  was  7  cts.  per  100  lbs.,  which  advice  was  confirmed  in  writ- 
ing by  the  general  freight  agent  of  said  road.  On  the  strength 
of  such  quotation  the  petitioner  made  his  purchase  and  shipped 
as  alleged.  He  was  obliged  to  pay  for  such  shipment  10  cts. 
per  100  lbs.,  according  to  the  published  tariff.  There  was  no 
rate  of  7  cts.  in  effect  at  the  time,  as  he  was  advised  by  the  rail- 
way company.  The  quotation  was  the  result  of  an  error  on  the 
part  of  the  general  freight  agent.  The  petitioner  was  not  justi- 
fied in  relying  upon  such  quotation.  He  should  have  examined 
the  published  tariffs  which  the  railway  company  is  required  to 
keep  in  every  station  and  office  where  passengers  or  freight  are 
received  for  transportation. 

"Errors  in  billing,  or  erroneous  quotation  of  rates  by  agents 
of  railway  companies,  do  not  relieve  the  shipper  of  the  obliga- 
tion of  paying  the  lawful  rates  prescribed  in  the  published  tariffs, 
nor  are  the  railway  companies  for  any  such  reason  permitted  to 
exact  less  than  such  rates."  Merrill  Wooden  Ware  Co,  v.  C,  M. 
&  St  P.  R.  Co.  3  W.  R.  C.  R.  54,  56. 

However,  a  careful  consideration  of  the  facts  involved  in  this 
case  leads  to  the  conclusion  that  the  rate  charged  the  petitioner 
for  the  shipment  in  question  is  exorbitant.  In  the  first  place,  it 
appears  to  be  class  "D"  rate,  and  the  class  rates  in  this  state 
are  well  known  to  be  above  the  level  under  which  heavy  and  low 
grade  commodities  can  be  generally  and   freely  moved.     Then 
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again,  the  rate  challenged  is  higher  than  the  ordinary  commodity 
rates  on  scrap  iron  which  are  in  effect  in  many  places  through- 
out Wisconsin  and  northern  Illinois,  or  in  territory  where  con- 
ditions are  similar  to  those  involved  in  this  case.  Many  rates 
could  be  quoted  in  support  of  this  statement,  but  it  is  perhaps 
sufficient  to  say  that  the  average  commodity  rate  for  distances 
and  conditions  similar  to  those  in  this  case  is  about  7.8  cts.  per 
100  lbs.  The  rate  in  question  is  also  considerably  above  the  fig- 
ure which  represents  the  cost  of  transportation  per  unit  for  low 
grade  and  heavy  commodities  of  the  kind  in  question.  A  terminal 
charge  of  1.5  cts.  per  100  lbs.,  plus  a  movement  charge  of  4  mills 
per  ton  per  mile  of  haul,  would  yield  what  appears  to  be  a  fair 
return  to  the  carrier  for  the  transportation  service  here  involved ; 
and  these  units,  when  properly  computed,  give  a  much  lower  rate 
per  100  lbs.  than  the  one  of  which  complaint  is  made.  Scrap 
iron  is  a  relatively  heavy  and  low  grade  commodity.  In  fact,  it 
must  be  classed  with  those  articles  which  must  be  hauled  at  com- 
paratively low  rates,  in  order  to  be  moved  at  all.  Being  a  heavy 
commodity,  the  loading  per  car  is  also  heavy,  the  minimum  being 
50,000  lbs.  This  fact  tends  to  materially  reduce  the  cost  of 
transportation  for  such  commodity.  Since  at  the  same  time  it 
is  also  an  article  of  comparatively  low  value,  it  cannot  bear  rates 
that  are  higher  than  sufficient  to  yield  the  ordinary  returns  on 
the  investment.  In  view  of  such  facts  it  appears  to  us  that  the 
rate  under  which  the  shipment  in  question  here  was  transported 
should  not  have  exceeded  8  cts.  per  100  lbs.,  and  that  it  should 
be  reduced  to  this  figure. 

Under  the  circumstances  it  is  our  opinion,  and  we  decide,  that 
the  rate  exacted  of  the  petitioner  for  the  aforesaid  shipment  was 
exorbitant,  and  do  further  find  that  a  joint  rate  of  8  cts.  per  100 
lbs.  would  have  been  a  reasonable  charge  therefor.  Based  upon 
such  rate,  the  charge  exacted  is  $16.12  in  excess  of  what  would 
have  been  a  reasonable  charge  therefor. 

Now,  Therefore,  it  is  Ordered,  That  the  Illinois  Central 
Railroad  Company  and  the  Chicago  &  North  Western  Railway 
Company  be  and  the  same  are  hereby  directed  to  refund  to  the 
said  F.  Mayer  the  sum  of  $16.12. 
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WISCONSIN  BOX  COMPANY 

vs. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Decided  Oct.  29,  1909. 


Two  petitions  wore  filed  alleging  overcharges  on  shipmrnts  of  box 
lumber,  in  carloads,  ficm  various  points  in  Wisconsin  to 
Wausau,  Wis.  The  rates  exacted  were  under  consideration  in 
the  case  of  Wisconsin  Box  Co.  et  al.  v.  G.  M.  d  St.  P.  R.  Co.  et 
al.,  ante,  and  were  theie  found  to  be  excessive  and  an  order 
was  entered  reducing  the  same. 

Held:  That  the  rates  charged  were  unusual  and  exorbitant  and  refund 
ordered  as  stated  herein. 

The  petitioner  is  a  corporation  engaged  in  the  business  of  the 
manufacture  and  shipment,  among  other  things,  of  box  shooks, 
at  its  factory  located  at  Wausau,  Wis.  It  alleges  that  between 
Feb.  11  and  July  12,  inclusive,  1909,  it  shipped  over  the  respond- 
ent's lines  of  railway  thirty-one  carloads  of  box  lumber  from 
Rhinelander,  Wis.,  to  Wausau,  Wis.,  upon  which  the  railway 
company  charged  the  sum  of  $158.76  in  excess  of  the  proper 
rate  for  such  shipment;  that  there  is  therefore  due  the  plaintiff 
the  said  sum  of  $158.76;  wherefore  the  petitioner  prays  that  the 
respondent  be  authorized  and  required  to  refund  to  it  the  said 
sum  of  $158.76. 

The  petitioner  has  abo  filed  a  second  petition,  in  which  it  al- 
leges that  between  Feb.  19  and  July  28,  inclusive,  1909,  it  shipped 
over  the  respondent  railway  company's  lines  fifty-five  carloads 
of  box  lumber  from  Heinenian,  Merrill,  Tomahawk,  Foso  Spur, 
Colter  and  Arbor  Vitae,  to  Wausau,  Wis.,  upon  which  said  re- 
spondent charged  the  sum  of  $257.33  in  excess  of  a  reasonable 
charge  therefore ;  and  that  there  is  due  the  plaintiff  the  said  sum 
of  $257.33 ;  wherefore  the  petitioner  prays  that  the  company  be 
authorized  and  directed  to  refund  to  it  the  said  sum  of  $257.33. 

The  respondent  failed  to  file  any  answer  to  either  of  the  fore 
going  petitions. 

The  matter  was  submitted  upon  the  pleadings,  papers,  sched- 
ules, documents  and  files. 
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The  rate  exacted  for  the  shipments  complained  of  was  under 
consideration  in  the  case  of  the  IVisconsin  Box  Co.  et  aL  v.  C 
M.  &  Si.  P.  R.  Co.  ct  al.  3  W.  R.  C.  R.  605,  decided  July  8, 
1909.  In  that  case  it  was  decided  that  the  rate  was  excessive, 
and  an  order  entered  reducing  the  same.  It  is  therefore  unneces- 
sary to  again  consider  the  matter  here.  The  conclusion  reached 
in  that  case  is  conclusive  here. 

We  therefore  find  and  determine  that  the  charge  exacted  of 
the  petitioner  for  the  aforesaid  shipments  is  unusual  and  exorbi- 
tant, and  we  do  further  find  that  the  reasonable  rate  for  such 
shipments  would  have  been  the  rate  established  by  the  Commis- 
sion in  the  case  above  mentioned. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  refund  to  the  said  Wisconsin  Box 
Company  the  sum  of  $416.09,  being  the  total  amount  of  the  ex- 
cess charges  in  both  of  the  aforesaid  claims. 
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CITY  OF  ASHLAND 

vs. 
ASHLAND  WATER  COMPANY. 


Decided  Nov.  i,  1909. 


This  petition  alleges  unjust,  unreasonable  and  excessive  rates.  Tb^ 
engineers  of  the  Commission  made  a  valuation  of  the  physical 
property  of  the  respondent' company,  and  the* Commission  also 
caused  a  detailed  examination  to  be  made  of  the  operating  ex- 
penses and  revenues  of  the  company  for  a  series  of  years  past 
All  the  important  items  entering  into  the  valuation  and  the 
analysis  of  operating  results  are  discussed.  No  testimony  was 
submitted  on  behalf  of  the  respondent  with  reference  to  rates, 
because  the  company  reserved  the  right  to  contest  the  jurisdic- 
tion of  the  Commission  in  case  the  result  of  the  Commission's 
investigation  should  indicate  that  a  reduction  might  be  ordered. 

The  operating  expenses  of  the  Ashland  Water  Company  are  compared 
with  nine  other  companies.  This  comparison  shows  that  the 
Ashland  company  has  au  operating  ratio  of  35.29  per  cent, 
while  the  average  for  the  nine  other  companies  is  39.34.  in- 
dicating that  there  is  nothing  abnormal  in  the  item  of  operat- 
ing expenses  in  the  case  of  the  Ashland  company,  even  after 
due  allowance  has  been  made  in  the  comparison  for  whatever 
deductions  may  be  made  in  the  cas3  of  the  operating  expenses 
of  the  other  companies  as  a  result  of  auditing  their  respective 
accounts. 

Extended  diagramatic  comparisons  are  made  between  the  Ashland  and 
other  water  companies,  showing  that  the  investment  in  Ash- 
land is  abnormally  large,  due  to  a  combination  of  circumstances 
discussed  in  the  opinion,  and  all  of  which  tend  to  contribute 
to  a  high  unit  cost. 

Tbe  distribution  of  the  burden  between  the  municipality  and  private 
consumers  is  discussed  at  length.  A  detailed  apportionment 
of  all  parts  of  the  plant  is  made,  showing  how  much  of  the 
total  plant  is  devoted  to  the  public  use  and  how  much  to  the 
use  of  private  consumers,  and  a  corresponding  analysis  of 
operating  expenses  is  made.  These  analyses  show  that  ap- 
proximately 64.5  per  cent  of  the  total  investment  is  devoted 
to  the  use  of  the  municipality;  that  the  public  service  causes 
about  43  per  cent  of  the  total  operating  expense,  and,  finally, 
that  the  public  service  contributes  only  28  per  cent  of  the 
revenues.  In  other  words,  the  private  consumers  of  the  Ash- 
land Water  Company  are  paying  annually  about  $8,000  more 
than  they  would  pay  if  they  were  charged  for  their  service 
with  only  that  part  of  the  investment  and  operating  expenses 
which  their  service  actually  demands.  On  an  average,  each 
consumer  pays  an  excess  of  $3.50  annually  more  than  he  would 
pay  if  he  were  charged  only  with  what,  in  equity,  he  should 
bear.  The  consumers  of  the  water  company  are  thus  com- 
pelled to  bear  a  burden  which  properly  and  in  equity  should 
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be  borne  by  the  tax  payers.  The  existing  inequality  in  the 
distribution  of  this  burden  is  so  great  that  the  recommendation 
is  made  that  the  municipality  and  the  ^ater  company  revise 
their  existing  schedules  of  rates  in  this  respect.  Regarding 
the  chief  items  In  the  physical  valuation  which  were  in  con- 
troversy, it  is 
Held:  (1)  That  the  large  circular  well  is  still  of  sufficient  utility  and 
necessity  to  the  company  to  warrant  its  inclusion  in  the 
property  at  present  devoted  to  the  public  use; 

(2)  That  the  present  value  of  the  land  originally  donated  by  tiie 

municipality  to  the  water  company  should  be  included  in  the 
valuation  of  the  plant; 

(3)  That  no  allowance   should   be  made   for   the   item    of  paving, 

which  may  be  properly  a  part  of  the  cost  of  reproduction  new, 
but  which  is  not  a  part  of  the  company's  property  devoted  to 
the  public  use.  for  the  reason  that  the  company  did  not 
actually  cut  through  this  paving  in  constructing  Its  system. 
Insofar  as  paving  has  actually  been  cut  through  in  making  re- 
pairs, extensions  or  renewals,  and  the  expense  of  this  cutting 
has  not  been  previously  charged  to  other  accounts,  it  may 
properly  be  included  in  a  valuation  of  the  property;  see  Cedar 
Rapids  Gas  Light  Case,  120  N.  W.  Rep.  970; 

(4)  Service  connections  are  legally  a  part-of  the  company's -prop- 

erty, even  though  paid  for  by  consumers.  As  a  matter  of 
equity  the  fact  should  be  taken  into  consideration  that  con- 
sumers paid  for  a  considerable  number  of  such  service  con- 
nections. In  the  present  case,  however,  if  all  of  these  items, 
namely:  service  connections,  paving,  land,  and  the  circular 
well,  were  to  be  deducted  from  the  cost  of  reproduction  new, 
as  determined  by  the  Commission's  engineerc,  the  value  of 
the  property  of  the  respondent  company  would  still  stand  at 
a  figure  which  would  not  enable  it  to  yield  6  per  cent  on 
the  investment  when  depreciation  is  estimated  on  the  sinking 
fund  basis,  and  less  than  5  per  cent  when  depreciation  is 
estimated  on  the  straight  line  basis.  These  results  are  worked 
out  in  detail  in  the  opinion. 

No  analysis  is  made  of  the  results  of  operation  during  the  early  life 
of  the  company  with  a  view  of  determining  what.  If  any- 
thing, should  be  allowed  for  uncompensated  costs,  losses  and 
services  incurred  in  building  up  the  business,  all  of  which 
items  have,  for  convenience,  been  designated  by  the  term 
"going  value."  Similarly,  some  allowance  must  be  made  for 
working  capital.  The  conclusion  is  suggested,  that  if  it  la 
impossible  to  order  a  reduction  when  no  allowance  is  made 
for  going  value  and  all  the  controverted  items  are  deducted 
from  the  valuation  reported  by  the  engineers,  that  it  will  be 
much  less  possible  to  order  a  reduction  when  all  of  these 
items  are  properly  considered  in  establishing  the  valuation. 

The  question  of  the  Jurisdiction  of  the  Commission  is  discussed  at 
some  length.  It  is  held  that  the  state  has  reserved  in  its 
Constitution  the  right  to  amend,  alter  or  repeal  any  franchise 
granted  by  the  state  or  by  any  municipality;  that  neither  the 
common  council  nor  the  legislature  had  the  power,  after  the 
adoption  of  the  state  Constitution  in  1848,  to  grant  either  by 
special  or  general  act  any  franchises  which  could  not  be 
altered,  amended  or  repealed  by  the  legislature;  that  the  legls* 
lature  exempted  from  the  operation  of  the  Utilities  Law  only 
such  contracts  as  utility  companies  had  made  with  consumers 
prior  to  April  1,  1907,  and  which  had  not  expired  at  the  time 
the  law  went  into  effect;   that  the  legislature,  and  not  the 
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common  council,  may  authorize  the  change  of  the  terms  of  a 
grant;  that  the  legislature,  in  granting  to  a  public  utility 
the  right  to  surrender  its  franchise  and  receive  in  lieu  thereof 
an  indeterminate  permit,  did  not  thereby  make  it  optional 
with  the  utility  whether  it  would  subject  itself  to  the  regu- 
latory powers  of  the  Commission  or  not. 

The  petition  in  the  above  entitled  proceeding  alleges  that  the 
rates  charged  by  respondent  for  water  supplied  to  the  munici- 
pality and  to  private  consumers  are  unjust,  unreasonable  and  ex- 
cessive. 

No  answer  was  filed  by  the  respondent  company. 

A  hearing  was  held  at  the  office  of  the  Railroad  Commission 
May  25,  1908 ;  depositions  were  taken  June  23,  1908 ;  and  a  sec- 
ond hearing,  on  the  valuation,  was  held  June  24,  1908.  A,  W. 
Sanborn  and  /.  T.  Colignon  appeared  for  the  petitioner  and 
Tomkins  &  Tomkins  and  Lamoreux  &  Shea  for  the  respondent. 

At  the  first  hearing  no  direct  testimony  was  offered,  but  ob- 
jections were  entered  by  counsel  for  both  sides  to  certain  fea- 
tures of  the  tentative  valuation  submitted  by  the  Commission's 
engineer.  Counsel  for  respondent  also  entered  a  special  appear- 
ance denying  the  jurisdiction  of  the  Commission,  for  the  rea- 
son that  the  water  company  is  operating  under  a  valid  and  exist- 
ing franchise  and  contract  with  the  city  of  Ashland,  and  has  not 
filed  a  written  declaration  surrendering  such  contract  and  fran- 
chise. 

None  of  the  items  in  the  tentative  valuation  objected  to  by 
counsel  were  of  very  large  proportions.  Petitioner  objected  to 
including  the  cost  of  all  service  connections  in  the  physical  value 
of  the  property,  on  the  ground  that  during  the  early  history  of 
the  respondent  company  those  connections  were  paid  for  by 
consumers.  One  witness,  an  employe  at  different  times  of  dif- 
ferent plumbing  firms,  testified  that  from  the  time  respondent 
was  organized  up  to  about  1895,  consumers  were  required  to 
pay  for  connections  from  the  mains  to  the  house,  excepting  the 
curb  box  and  stop.  He  testified  to  having  made  from  500  to 
600  such  connections  himself,  and  the  testimony  of  the  super- 
intendent of  the  water  company  practically  corroborated  these 
statements.  He  admitted  that  Second  street,  the  main  business 
street  in  the  city,  had  been  practically  built  up  prior  to  1894, 
during  the  time  that  the  regulations  above  testified  to  were  in 
eflFect.    Of  approximately  2,300  connections  about  800  were  in- 
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stalled  at  the  expense  of  consumers.  Only  the  stop  cock  and 
box  were  furnished  by  respondent.  In  addition  to  paying  for 
the  piping,  consumers  paid  a  "nominal  fee  of  $3.25  each  for 
the  privilege  of  connecting  with  the  mains". 

Petitioner  also  objected  to  including  the  so-called  Jumbo  well 
in  the  value  of  the  plant.  It  was  contended  that  the  well  was 
no  longer  in  use.  The  purpose  and  use  of  this  well  is  gleaned 
from  a  history  of  the  plant  as  depicted  by  the  superintendent. 
Originally  water  was  pumped  by  respondent  through  a  16-inch 
intake,  extending  about  one-third  of  a  mile  out  into  Chequa- 
megon  Bay.  Until  1888,  a  period  of  three  years,  this  equip- 
ment  proved  adequate.  About  this  time  the  disposal  of  sew- 
age into  the  bay  impaired  the  quality  of  the  water  pumped  from 
that  source,  and  it  became  necessary  to  go  out  farther  into  the 
bay  to  obtain  a  sanitary  water  supply.  It  was  thought,  also, 
that  a  16-inch  intake  would  soon  become  inadequate  and  a  24- 
inch  intake  was  therefore  built  5,000  feet  long.  In  1894,  again, 
objection  was  raised  to  the  quality  of  the  water  supply,  and  the 
Jumbo  well  was  built.  It  is  circular  in  shape,  fifty-eight  feet 
principal  diameter,  excavated  through  about  thirty-six  feet  of 
clay  and  thirty  feet  of  sand  to  the  natural  brownstone  rock.  In 
connection  with  it  there  was  a  system  of  driven  wells,  piped  and 
connected  with  the  large  well  and  discharging  their  flow  into  it. 
The  output  from  this  source  is  equal  to  about  300,000  gallons  per 
day.  But  this  equipment  was  not  adequate,  and  in  1895  a  filter 
plant  was  established.  It  consists  of  three  beds  and  filters 
through  gravel,  sand  and  stone.  After  this  filter  plant  was 
installed,  the  well  still  exercised  an  important  function.  It  now 
furnishes  part  of  the  supply  and  decreases  the  amount  which 
must  be  kept  in  the  filter  plant.  It  furnishes  a  reservoir  for 
the  storage  of  water  while  the  filters  are  being  cleaned,  although 
the  superintendent  admitted  that,  for  the  purpose  of  cleaning 
the  filter  beds,  the  well  is  not  absolutely  necessary,  since  one 
filter  at  a  time  can  readily  be  cleaned  while  the  other  two  are 
kept  in  service.  Nevertheless,  the  well  does  supplement  the  sup- 
ply in  case  of  extraordinary  drafts  in  time  of  fire.  An  instance 
is  cited  when,  in  such  an  emergency,  the  entire  filter  plant  and 
well  supply  was  exhausted.  If  it  were  not  for  this  well,  the 
filter  plant  would  have  to  be  enlarged  and  a  clear  water  basin 
and  reservoir  established.     The  conclusion  to  be  drawn   from 
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these  facts  is,  that  the  well  still  constitutes  an  essential  part  of 
respondent's  property  devoted  to  a  public  use. 

A  third  objection  raised  by  petitioner  was  the  inclusion  of 
the  value  of  a  certain  parcel  of  land  originally  donated  to  re- 
spondent. 

Practically  no  testimony  was  offered  on  the  question  of  rates. 
Respondent  reserved  the  right  to  contest  the  jurisdiction  of  the 
Commission  in  the  event  that  it  should  be  determined  that  the 
present  rates  were  unreasonable.  Respondent  maintained  that 
the  rates  are  based  upon  contracts  in  the  shape  of  franchises, 
which  neither  the  Commission  nor  the  legislature  can  invalidate. 
These  rates  are  to  run  the  full  life  of  the  franchise  of  twenty 
years.  Unless,  therefore,  the  present  rates  should  be  declared 
to  be  unreasonable  by  the  Commission,  respondent  did  not  care 
to  submit  any  testimony  concerning  them.  The  only  other  facts 
submitted  by  respondent  were,  that  the  operating  expenses  were 
very  low ;  that  there  was  no  extravagance  apparent  in  the  man- 
agement of  the  business ;  that  for  schools,  fountains,  and  flushing 
of  streets,  water  is  furnished  free  to  the  city;  and  that  the 
schools  use  between  8  and  10  per  cent  of  the  total  amount  of 
water  pumped. 

TABLE  T. 

ijnrENTOUT  Value  of  Ashland  Water  Company's  Plant. 

C'M  nf  R^prnductiwi. 


1.  Land 

2.  WpHs.  intakes  and  suctions 

3.  Filters 

4.  Distribution  s.vs»tem 

5.  Power  plant  equipnipnt 

fi.  Bnildincrs  and  miscpllanpousstmct'irps. 

7.  OfBce  furniture  and  appliances 

*.  Tools  and  implements 

9.  Horses,  «  a«rons  and  miscellaneous 


Total  Items  1  toO 

.  Add  \2%  vs^e  note  Ijelow). 


Total  items  1  to  10. 
11.  Stores  and  supplies. . . . 


New. 


fo.lOO 

63.242 

4^.884 

221.180 

34.1'>l 

18.397 

1.105 

2,004 

497 


Existing. 


r>,  100 

01,990 

4.^1. 4'>5 

213.014 

23  937 

14.99'> 

7T4 

1.377 

381 


Total  items!  to  11. 
12   Pavlnr 


Total  Item-i  1  to  12. 


S'^Q  1.530 
40.984 


$438,514 
3.308 


1441.822 
10,051 

W5I.873 


$3»57.f.93 
44,111 


$111,704 
2.018 


$414,322 
9,924 


$124,243 


Note:— Addition  to  rover  cost  of   ensrlneerlnjr   and   sui>ervislon,  Intoresl  durlnjr 
construction,  contlngrencles,  etc. 
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According  to  the  foregoing  summary  the  cost  of  reproduction 
new  of  the  respondent's  plant  is  $451,873,  and  present  condition 
$424,246.  According  to  respondent's  financial  report  the  total 
amount  expended  in  construction  and  equipment  up  to  June  30, 
1909,  was  $656,142.42..  There  exists,  therefore,  a  discrepancy 
of  over  $200,000  between  the  book  cost  of  the  company  and  the 
Commission's  cost  of  reproduction  new. 

Though  the  discrepancy  between  the  book  cost  and  the  en- 
gineer's inventory  appears  rather  large,  a  comparison  between 
the  inventories  filed  by  respondent's  engineer  and  that  made  by 
the  Commission's  engineer  reveals  a  much  closer  agreement. 
Respondent's  engineer  places  the  value  of  the  plant  at  $491,000, 
or  about  $40,000  in  excess  of  the  Commission's  figures.  On 
this  basis  the  Commission's  figures  are  about  8  per  cent  below 
respondent's. 

The  capital  stock  of  the  water  company,  issued  and  outstand- 
ing, amounts  to  $300,000,  of  which  $125,000  is  preferred  and 
$175,000-  common.  The  bonded  indebtedness  reaches  $215,000, 
making  the  total  capital  liabilities  $515,000. 

Though  considerably  below  any  of  the  figures  above  given  to 
represent  "plant  investment",  the  valuation  of  $451,873,  as  de- 
termined by  the  Commission's  engineer,  will  be  used  in  all  sub- 
sequent calculations.  The  results  of  the  investigation  upon  thfs 
basis  will  determine  the  necessity  of  an  inquiry  into  the  merits 
of  the  other  figures  presented,  namely,  the  $515,000  capital  lia- 
bilities, $656,142.42  book  cost,  and  the  $491,000  representing 
the  respondent's  inventory  value. 

Income  Account  From  1904  to  1909. 

Whether  or  not  respondent's  schedule  of  rates  is  unjust,  un- 
reasonable or  exorbitant,  depends  entirely  upon  whether  the 
net  earnings,  after  deducting  operating  expenses,  taxes,  and  a 
reserve  for  depreciation,  are  more  than  sufficient  to  cover  in- 
terest and  a  reasonable  profit  on  the  investment.  The  follow- 
ing table  presents  the  financial  operations  of  the  respondent 
company  for  a  period  of  six  years,  from  1904  to  1909,  inclusive : 
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TABLE  IL 
Tncomb  Account  1901  to  1909. 


Gross  earntngs 

Operallni?  expenses : 
Pampliur  Ntation  expenses 

Distribution  expenses 

General  expenses 

( ommercial  expenses 

ITndlstribuled  expenses. . . 


Total  operating  expenses 


Taxes 

IVpreclation.. 


Total  expenses. 
Net  earnings — 


1904. 


1905. 


18.43)67 

837  52 

4,712  00 


S13,980  19 

11,000  00 
2,018  40 

126,998  59 

r26,07»55 


$9.174  71 
1,230  39 
3,959  57 


«14,370  67 

11.000  00 
2,057  41 


127^428  Ob 
^2^330 


19C6. 


153.029  71 


^.277  20 


t8,554  09 
1,526  81 
4,122  45 


$14,203  35 


11.000  00 
2,115  91 


«27.319  26 


125,710  45 


1907. 


19,443  21 
1.114  62 
3,911  58 


$14,4i>9  41 


11,000  00 
2,167  17 


1^7,666  58 

i^eioli 


1908. 


555,028  19 


$6,260  89 
2,643  78 
6,860  82 


1909. 


154.318  73 


$7,945  89 

.,943  17 

5,804  VO 

893  35 

1.328  55 


$15,765  49 


12.006  90 
2,190  17 


$17,915  89 

11,000  00 
2,210  41 


$29,e62  56 


125,065  63 


$31.126  30 
$23,192  43 


According  to  table  II  the  gross  earnings  of  respondent  have 
fluctuated  slightly  from  year  to  year,  but  the  operating  expenses 
have  almost  steadily  increased  from  $13,980  in  1904,  to  $17,- 
950.89  in  1909.  Subsequent  figures  on  pumpage  will  tend  to 
show  the  reason  for  this.  The  most  notable  increase  is  in  gen- 
eral expenses  for  the  last  two  years.  Inasmuch  as  the  reports 
for  the  years  preceding  the  1909  report  do  not  contain  an  ana- 
lyzed statement  of  general  expenses,  it  is  impossible  to  say  to 
what  particular  cause  this  increase  should  be  attributed.  Pos- 
sibly it  is  largely  a  matter  of  apportionment.  The  sum  total  of 
the  increase,  however,  is  not  large  enough  to  have  any  material 
bearing  on  the  ultimate  result. 

The  amount  allowed  for  depreciation,  it  will  be  noted  in  table 
II,  only  slightly  exceeds  $2,000.  This  amount  was  determined 
by  the  use  of  an  annual  rate  of  .51  per  cent  on  the  value  of  the 
depreciable  property  only.  The  rate  of  .51  per  cent  is  based 
upon  the  composite  life  of  the  plant  as  fixed  by  the  Commis- 
sion's engineer  upon  a  4  per  cent  sinking  fund  basis.  The  life 
of  the  Ashland  plant  is  calculated  to  be  56.25  years,  which  would 
necessitate  setting  aside  each  year  an  amount  equal  to  1.78  per 
cent  of  the  value  of  the  depreciable  property,  on  condition  that 
the  amount  so  set  aside  to  cover  depreciation  will  not  earn  in- 
terest. In  the  case  of  plants  having  long  life,  however,  where 
replacements  of  large  units  are  necessary  only  at  long  intervals, 
there  is  abundant  opportunity   for  the  depreciation  reserve  to 
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earn  some  interest.  The  maximum  amount  usually  allowed  in 
such  calculations  is  4  per  cent.  The  application  of  this  principle 
results  in  a  depreciation  ratio  of  .51  per  cent.  This  is  the  mini- 
mum amount  which  the  respondent  can  set  aside  and  still  main- 
tain the  efficiency  of  its  plant.  The  rate  of  1.78  per  cent,  on 
the  other  hand,  will  result  in  the  maximum  amount  which  re- 
spondent can  be  permitted  to  set  aside  from  its  gross  earnings 
for  the  same  purpose.  How  much  the  application  of  the  former 
rate  amounts  to  each  year,  is  shown  in  the  foregoing  tabulation. 
What  the  actual  amount  would  be  on  the  1.78  per  cent  straight 
line  basis  appears  in  the  following  table : 


TABLE  in. 
Income  Acofnt  trom  1904  to  1909 


Gros  i  earnings ^ . . 

Operating  pxpense.*: 
Piimi  in?  station  expenses. 

nistri  bill  ion  expenses 

General  expanse* 

Co  umeix'ial  extx*nses 


I&3.074  14 


$?.430  67 

837  51 

4,712  00 


Total  operatinif  expenses 


Taxes 

Deprcclalio  i.. 


Total  exiM»nses. 
Net  earninffs.... 


1904. 


1935. 


riO.421  .3S 


1906. 


$53.029  71 


$0,174  71 
1.2311  3V) 
3.959  57 


ri.5%4  00 
l,^2(>  81 
4.122  45 


il3.980  19  I  4.470  67:814,203  35 

I 

11.000  001  11.000  00    11.000  00 
7,044  dJi     7.180  76     7.3  4  03 


....| 


|:<2  021  73'«i2.5:>l  43132.587  38 
1*2 1.049  33|$17,860  95  «>0.S2"3:i 


1907. 


154.277  20 


%Xi\Z  21 
1.114  62 
3.9U  58 


156.028  19  154.318  73 


1908. 


§6,260  89 
2.643  78 
6,8)0  82 


1909. 


$7.945  89 
1.943  17 
5.^0(91 

1.32:155 


114.499  41  115,765  49'I17.W5  89 

11.000  po'  r,ro3  90  11.00000 

7,5«>3<S,    7.644  14,    7.714  77 


HS.063  26;<:t.5.416  53  136.630  66 
181.213  91 119,611  66  11^638  07 


In  both  of  the  foregoing  tables  the  amount  set  aside  for  de- 
preciation was  calculated  only  upon  the  depreciable  property. 
This  was  obtained  by  subtracting  from  the  engineer's  valuation 
of  $451,873,  the  value  of  land,  stores  and  supplies  and  paving. 
I-^or  the  years  preceding  1909,  there  was  subtracted  further  the 
value  of  all  extensions  made  after  the  beginning  of  the  fiscal 
year. 

By  using  the  4  per  cent  sinking  fund  method  of  calculating 
depreciation,  we  determine  the  maximum  net  rate  of  return  which 
respondent  company  is  earning  upon  its  investment.  The  straight 
line  method  naturally  will  show  the  rate  of  return  at  its  lowest. 
The  following  tabic  shows  re.spondent's  investment,  net  earnings 
and  net  rate  of  return  for  six  years,  according  to  both  methods 
of  calculating  depreciation: 
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TABLE  IV.  > 

IsvKSPHEST,  Xet  Rarninqs.  AND  Net  R  VTB  OF  RBTCiaN.  1904  TO  1909. 


1904. 
1906. 
1906. 
1907  . 


Investment , 


421,872  29 
4:«342  23 
443.394  3i) 


1908 !    417.904  91 

iy09 1    451,87300 


NET  EARNINGS. 


4%  sinkintr 

fund 

method. 


S26  0:5  &5 
22.993  30 
2j.  710  45 
26,(il0  02 
25.Ui5  tf3 
23. 192  43 


Average $435,434  97        f24,9U  h3 


Straitfht  line 
uielhod. 


121.049  35 
17.8d9  95 
20.442  33 
L'1.213  94 
19, 611  66 
17.638  07 


$19,637  55 


NET  RATE  OF  REIURN. 


Sinking 

lund 
method, 
percent. 


6.30 
5.45 
5.93 
6.00 
5.60 
5.13 


5.73 


Straight  line 
method, 
per  cent. 


5.08 
4  24 
4.72 

4.78 
4  38 
2.90 


4.51 


In  only  two  instances  in  table  IV  is  the  net  rate  of  return  6 
per  cent  or  more,  and  the  average  for  the  six  years  on  the  4 
per  cent  sinking  fund  basis  is  only  5.73  per  cent. 

As  was  pointed  out  before,  the  net  return,  calculated  accord- 
ing to  the  straight  line  method  of  determining  depreciation,  is 
even  less  than  the  rate  of  return  just  mentioned,  or  an  average 
of  4)4  per  cent  for  the  six  year  period.  The  maximum,  reached 
in  1904,"  is  only  5  per  cent.  Now,  the  4  per  cent  sinking  fund 
method  results  in  the  minimum  allowance  for  depreciation,  and 
the  straight  line  method  in  the  maximum.  Theoretically  the 
former  is  possibly  the  correct  method,  but  it  rests  upon  the  as- 
sumption that  the  reserve,  when  set  aside,  will  not  be  called 
into  use  continually  and  be  thereby  prevented  from  earning  in- 
terest sufficient  to  bring  the  actual  allowance  per  year  up  to  the 
straight  allowance  of  1.78  per  cent.  Practically  it  is  impossible 
always  to  earn  the  full  4  per  cent  and  the  allowance  on  this 
basis,  therefore,  is  not  enough.  The  straight  line  method,  on 
the  other  hand,  allows  probably  too  much  for  depreciation,  since 
it  assumes  that  the  reserve  will  lie  idle  during  the  full  life  of 
the  plant.  Somewhere  between  .51  per  cent  and  1.78  per  cent 
the  practical  working  rate  of  depreciation  must  lie.  Apparently, 
then,  the  net  rate  of  return  upon  respondent's  investment  for 
six  years  past  has  been  in  the  neighborhood  of  5  per  cent.  Such 
being  the  facts  in  the  case,  the  earnings  of  the  respondent  com- 
pany do  not  justify  a  reduction  in  rates,  unless  this  apparently 
low  rate  of  return  is  the  result  of  extravagance  or  mismanage- 
ment, or  rests  upon  a  fictitious  or  exaggerated  valuation. 
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Operating  Expenses. 

Perhaps  it  might  be  well  at  this  point  to  investigate  the  oper- 
ating expenses  of  respondent  and  compare  them  with  expenses 
in  other  localities.  One  index  to  the  true  situation  is  to  compare 
the  operating  ratio,  or  percentage  of  operating  expenses  to  total 
revenues,  for  different  plants.  This  index  is  hardly  conclusive, 
but  it  sheds  some  light  upon  the  situation.  In  the  following 
table  are  given  some  figures  taken  from  the  annual  report  of 
this  Commission  for  1908: 

TABLE  V. 

Fercentaqe  of  Operating  Expenses  to  Revenues. 

Per  cent. 

Appleton   Water  Works  Co 63.04 

Ashland    Water    Company 28.65 

Belolt  Water,  Gas  &  Electric  Co 41 .01 

Eau  Claire  Water  Company 38.04 

Fond  du  Lac  Water  Company 33.69 

Green   Bay  Water  Company 42 . 73 

Janesville   Water   Company 47.40 

Manitowoc  Water  Works  Co 46.99 

Marinette  City  Water  Co 34.57 

Sheboygan  City  Water  Co 27.13 

The  average  of  the  above  nine  plants  is  39.34  per  cent  and  the 
average  for  Ashland  for  six  years  is  35.29  per  cent.  The  plants 
included  m  the  above  tabulation  are  included  because  they  oper- 
ate in  cities  fairly  comparable  with  Ashland.  As  is  apparent 
from  the  percentages  given,  on  the  average  respondent  con- 
sumes less  of  its  earnings  in  operating  expenses  than  do  the 
other  nine  plants.  In  fact,  for  the  year  covered  in  the  Com- 
mission's report,  only  one  water  company  shows  a  lower  oper- 
ating ratio  than  the  respondent.  If  all  plants  operating  in  towns 
of  5,000  or  over  were  included  in  the  average,  the  same  would 
be  reduced  from  39.34  per  cent  to  36.59  per  cent,  which  is  still 
in  excess  of  the  respondent's  ratio  for  the  same  year  of  28.65 
per  cent,  as  well  as  in  excess  of  respondent's  average  of  35.29 
per  cent  for  six  years. 

Far  more  conclusive  than  these  operating  ratios,  however,  arc 
figures  showing  the  expenses  per  unit  of  service  rendered.  It 
will  be  interesting  to  compare  the  expenses  and  the  amount  of 
water  pumped  by  respondent  and  other  plants.  The  following 
two  tables,  VI  and  VII,  present  in  some  detail  the  operating 
expenses  for  various  plants  for  six  years,  together  with  the  gal- 
lons pumped  and  the  cost  per  1,000  gallons  of  water  Dumped: 
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TABLE  VL 

OPERATrNGExPBN3CS  AND  TiyTAL  POMPAGiS  OT  ASULANO  WATER  C3\f?ANY  AND  QTF 

NiNK  Other  Plawts  in  Wisconsin  for  Years  Inoicatco  in  Tabl-s. 


City. 


Ashland . 


Total  for  six  years . 


*AppIeton 

Keloit 

Eau  Claire... 

Fonddu  Lac. 

Cireen  Ray... 
* Janesville  . . . 

Manitowoc  . . 
*  Marine  tie  ... 

Sheboygan . . . 


Total    for   nine 
plants 


Year 
ending. 


Feb.    29,1904. 

**      28.  1W.>. 

•*      28,  1906. 

"      28,  1907. 

29,  1908. 

June  30.  1909. 


June  30,  1900. 
Jan.  1.  1906. 
Dec.  31,  1907. 
Dec.  31,  1907. 
Sep.  1,  1907. 
July  1,  1909. 
Dec.  31,  1907. 
June  30.  1909. 
Jan.  31,  1908. 


Pump- 
ing sta- 

Distri- 
bution 
-xpense. 

General 

tion  ex- 
pense. 

expense 

18.430  6: 

1837  52 

$4.712  00 

P, 174  71 

1,236  39 

3.959  57 

8,564  09 

1.536  81 

4, 12 i  45 

9,443  21 

1.114  6? 

3,941  58 

6.260  8 

2,643  78 

6.860  82 

7,945  8i 

1,913  17 

8,026  83 

il9.8J9  4< 

W.  302  29 

131.623  25 

110.303  34 

1842  57 

110.381  98 

8,853  97 

548  19 

5.034  33 

3.920  62 

3,972  43 

5.42il  38 

5.005  5.') 

3.892  11 

4.852  6u 

12,560  8J 

5.526  70 

3,547  07 

6,475  24 

1,703  57 

9,727  111 

H.8.31  77 

3,775  88 

10.086  31 

7.708  44 

597  08 

5.8k>2i> 

8.235  &» 

809  47 

10,518  to 

166.895  32 

121,668  00 

US,  420  78 

Total 

operat- 

Insr 

expenses. 

$13,960  19 

14.3  0  67 

14.203  ,35 

14,4^  41 

15.765  49 

17.915  8.i 

$90. 7.i5  00 

$21,527  89 

14.436  49 

13,319  43 

13,750  32 

21,634  57 

17,«)5  97 

17.693  96 

14.151  81 

19,563  66 

$153,981  10 

Total 
pu  no- 

affe  in 
tlious- 
and:4  of 
gallons. 


+429, 120 
+413.701 
+.W.090 
+113. 324 
+428.337 
+i32,50i 

+2.504.016 


586.166 
618.072 
$730.00.) 
677.220 
445. 52  ( 
358.41;) 
370, 122 
591.919 
790,716 


5,171.188 


*  Includes  commercisl  and  undistributed  under  treneral. 
+  Total  pumpasre  reported  witli  allowance  for  .slip, 
t  Only  estimated. 


TABLE  Vri. 

OPERATINO  EZPfiNSB  INCbNTS  P.£R  THOUSAND  GALLONS  OF  WaTE.Y  PqmPZD 

PER  Year. 


Pumplntr 
station 
expenses. 

Distribution 
expenses. 

Oent-rai 
expenses. 

Tital 
operatinflT 
expenses. 

Ashland,        1904 

1.966 
2.217 
2.210 
2.284 
1.46'» 
1.837 

.195       ,         1.098 
299        ^             0^7 

3  258 

190ft 

3  473 

1906 

.395 

.270 
.617 
.449 

1.065 

.tl54 

1.602 

1.856 

3  670 

1907 

3.508 

1908 

3  681 

•19JJ 

4  142 

A  wrafre  for  hlx  vears  ........ 

1  989 

.372 

.144 
.089 
.544 
.575 

1.240 
.475 

1.019 
.100 
.102 

1.263 

3  6'*3 

1.758 
1.432 
.537 
.739 
2.819 
1.807 
1.034 
1.296 
1.042 

Appleton,       1909 

1.771 
.814 
.743 
.717 
.796 

2.714 

2.7:^2 
.983 

1.330 

3  673 

B  *lolt.             1908 

2  .335 

Eau  Claire.     1907 

1  824 

Forddu  Lac,  1907 

2,0il 

Green  Bay.    1907 

4  ^56 

Janesville,      1909 

4  996 

Manitowoc.    1907 

4  776 

Marinette,     1909 

2  379 

Sbetoyiran,    1906 

2.474 

Averaire  of  nine  plants 

Averatre  of  nine  plants  with 
allowance  for  slip 

1.294 
1.437 

.419 
.466 

1.265 
1.406 

2.978 
3  308 
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The  average  operating  expenses  at  Ashland  per  1,000  gallons 
pumped,  was  about  3.6  cts.,  as  compared  with  about  3  cts.  for 
the  other  plants  contained  in  the  tabulation.  It  must  be  borne 
in  mind,  however,  that  the  reported  total  pumpage  in  the  case 
of  Ashland  is  made  on  the  basis  of  "slip"  allowed.  The  actual 
pumpage  will  exceed  the  reported  pumpage  by  from  5  to  50 
per  cent,  varying  with  the  efficiency  of  the  pumps.  If  pumps 
are  new  and  well  packed  the  slip  will  still  reach  5  per  cent  of 
the  total  pumped.  A  safe  average  allowance  appears  to  be 
10  per  cent.  That  allowance  is  probably  low  for  the  plants  in- 
cluded in  the  above  tabulation.  If  10  per  cent  of  the  reported 
pumpage  of  those- plants  is  deducted  for  slip,  the  operating  cost 
per  1,000  gallons  pumped,  on  the  same  basis  as  the  Ashland  com- 
putation, will  reach  3.3  cts. 

A  closer  analysis  of  the  figures  will  show  that  the  pumping 
station  expenses  arc  the  only  class  of  expenses  which  are,  on 
the  average,  higher  at  Ashland  than  at  other  places.  This  is 
easily  accounted  for  by  the  fact  that  respondent  has  an  exten- 
sive equipment  of  intakes  and  wells,  and  no  reservoir.  On  the 
other  hand,  the  distribution  and  general  expenses  for  Ashland 
run  below  the  average.  The  easiest  and  most  tempting  channel 
for  extravagance  is  general  expenses,  under  the  head  of  salar- 
ies to  officers,  miscellaneous,  etc.  The  fact  that  the  expense  per 
1,000  gallons  pumped,  general  and  distribution,  is  lower  at  Ash- 
land than  elsewhere,  suggests  reasonably  economic  management 
on  the  part  of  the  respondent  company. 

Abnormal  Investment  at  Ashland. 

The  only  explanation  of  the  level  of  rates  in  force  at  Ash- 
land is  an  abnormal  investment.  The  following  diagram  shows 
the  investment  of  respondent  and  of  other  companies  per  unit 
designated  in  the  diagram: 
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The  lower  portion  of  the  diagram  shows  the  average  length 
of  mains  per  consumer.  It  appears  that  the  comparative  density 
of  patronage  on  respondent's  system  is  not  as  small  as  might 
be  supposed.  The  high  investment  at  Ashland,  therefore,  can 
hardly  be  ascribed  to  the  extent  of  the  system  due  to  a  small 
density  of  consumer  population. 

As  is  apparent  from  the  two  upper  portions  of  the  diagram, 
the  investment  per  consumer  for  Ashland  exceeds  the  investment 
per  consumer  of  all  the  other  plants  given  in  the  diagram,  ex- 
cept Superior,  and  the  cost  of  reproduction  per  foot  of  mains 
shows  Ashland  to  be  far  in  the  lead  of  most  of  the  other  cities, 
and  even  slightly  in  excess  of  Superior.  This  large  investment 
per  consumer  is  due  to  a  combination  of  circumstances,  all  con- 
tributing to  a  high  unit  cost.  The  mains  are  large,  freight 
amounts  to  a  considerable  item,  the  distribution  system  shows 
unusual  unit  costs,  and  a  heavy  investment  was  required  in  the 
development  of  the  water  supply,  including  the  filtration  plant. 
The  percentage  of  total  investment  represented  by  items  2  and 
3  of  the  summary  of  the  engineer's  valuation,  given  on  a  pre- 
ceding page,  appears  in  this  case  quite  large  upon  comparison 
with  similar  statistics  for  other  plants,  being  $109,000  of  the 
total  of  $451,873. 

Another  question  requiring  attention  is,  whether  the  distri- 
bution of  the  burden  is  equitable  as  between  the  public  and  pri- 
vate users,  and  metered  and  flat  rate  consumers.  It  is  con- 
ceivable that  a  schedule  of  rates  as  a  whole  may  be  reasonable, 
but  that  it  may  be  inequitable  as  to  the  charges  imposed  upon 
different  classes  of  consumers. 

Sources  of  Revenue  Under  Present  Schedule. 

An  examination  of  the  income  account  of  respondent  for  the 
year  ending  June  30,  1909,  shows  that  the  total  of  the  operat- 
ing revenues  amounts  to  $54,318.73,  of  which  the  city  of  Ash- 
land pays  $14,960  for  hydrant  rentals,  and  the  balance  of  $39,- 
358.75  is  paid  by  private  consumers.  This  balance  of  $39,358.75 
also  includes  something  over  $200  actually  paid  by  the  city,  but 
inasmuch  as  it  is  paid  for  metered  service,  in  order  to  facilitate 
future  computations,  that  sum  is  included  under  the  head  of 
revenues  derived  from  metered  consumers.  From  this  last  men- 
tioned class  of  service  respondent  derived  revenues  to  the 
amount  of  $17,424.05,  and  from  flat  rate  consumers 
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In   tabulated   form,   the   revenues  of   respondent   were   derived 
from  the  following  sources: 


Pi  ivate  service: 


TABLE  VIIL 
BorRCES  OF  Revenue. 


I      Amount. 


Pot  cent. 


Metered 

$17,424  05 
21.P34  68 

$39,358  73 

14,960  00 

32.08 

Uiimetered..        

40.38 

Total 

72  46 

Public  service 

27.54 

Total 

$54,318  73 

100. OJ 

It  is  apparent  from  the  foregoing  that  almost  three- fourths 
of  the  total  charge  is  borne  by  private  consumers. 


Consumption. 

Where  meters  are  used  to  so  small  an  extent  as  they  are  at 
Ashland,  only  18  per  cent  of  the  consumers  being  on  a  meter 
basis,  the  question  of  relative  consumption  is  necessarily  un- 
certain. It  is  known  definitely  how  much  is  used  by  metered 
consumers,  but  how  much  is  taken  by  flat  rate  consumers  and 
by  the  city  for  flushing,  for  schools,  fountains  and  fire  protec- 
tion, can  only  be  estimated. 

The  following  table  gives  approximately  the  consumption  by 
the  city  and  by  private  users,  and  by  metered  and  flat  rate  con- 
sumers for  the  year  ending  June  30,  1909: 

TABLE  IX. 

Consumption  of  Water. 

Gallons. 

Total  amount  pumped 432,503,710 

Deduct:     Pumped  for  washing  sand...       3,417,270 
Pumped  twice;  first  to  filters 
and  then  to  mains 147,603,780      151,021,050 

Total   pumped  to  distribution  mains 281,482,660 

Deduct :     Lost  In  distribution  system 56 ,  296 ,  532 

Total  pumped  to  consumers 225 ,  186 ,  128 

Metered   consumption    101,823,750 

Unmetered  consumption:  1537  consumers  at  150  gal- 
lons  each   per  day 84,150,750 

Public  consumption:   difference  between  above  two  and 

total    39 ,  211 ,  628 

Total    225.X86. 128^1^ 
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The  total  amount  of  water  pumped  in  any  plant  does  not 
indicate,  even  within  reasonable  limits,  the  actual  consumption. 
There  is  always  the  loss  from  slip  of  pumps.  The  total  re- 
ported by  this  company,  from  a  comparison  with  reports  for 
previous  years,  is  evidently  made  on  the  basis  of  allowance  hav- 
ing been  made  for  slip.  In  order  to  arrive  at  the  correct  total 
of  water  pumped  into  the  distribution  mains,  there  must  be  de- 
ducted the  amounts  pumped  for  washing  sand  and  pumped  twice, 
first  into  the  filters  and  then  into  the  mains.  The  remainder, 
however,  is  not  the  total  amount  of  water  pumped  to  consumers. 
Every  distribution  system  has  some  leakage.  Experts  place 
various  estimates  upon  the  waste  resulting  from  defects  in  the 
distribution  system.  Roughly  such  loss  is  estimated  as  from 
20  to  50  per  cent  of  the  total  pumpage.  According  to  Hubbard 
&  Kiersted,  the  loss  due  to  leakage  in  the  distribution  mains 
should  not  exceed  3,000  gallons  per  mile  of  main  per  day,  which 
will  result  in  about  32,000,000  gallons  for  the  year  at  Ashland. 
Generally  the  waste  from  all  causes,  from  the  time  the  water 
leaves  the  pumping  station  and  enters  into  the  service  pipes  of 
the  consumers,  is  much  in  excess'  of  this  amount.  Probably  an 
estimate  of  20  per  cent  is  approximately  correct ;  at  least  it  can 
not  be  too  high.  Deducting  this,  there  remains  a  total  of  225,- 
186,128  gallons  pumped  to  consumers. 

Having  obtained  the  total  pumpage  to  consumers,  the  problem 
arises  as  to  how  to  divide  this  total  among  metered,  luimetered 
and  public  consumption.  The  first  of  these  three,  metered,  is 
actually  measured;  the  second  can  only  be  a  guess;  and  the 
third  is  an  approximation,  arrived  at  by  deducting  the  sum  of 
the  first  two  from  the  total,  and  the  accuracy  of  which  depends 
upon  the  closeness  of  the  guess.  Metered  consumption  for  the 
year  was  101,823,750  gallons.  As  to  the  estimate  made  for  flat 
rate  consumers,  experts  again  differ  widely.  When  water  is 
not  measured,  waste  is  naturally  encouraged.  Statistics  show 
that  in  seventy-one  cities  in  which  only  from  0  per  cent  to  10 
per  cent  of  the  taps  were  metered,  the  average  consumption  per 
consumer  per  day  was  153  gallons.  In  thirty-one  cities  and  towns 
of  Massachusetts,  where  not  more  than  25  per  cent  of  the  serv- 
ices were  metered,  the  consumption  reached  59.7  gallons  per  day 
per  person,  aggregating  probably  250  gallons  per  family  or  per 
consumer  per  day.     In  twelve  cities,  comprising  a  total  of  983,- 
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880  consumers,  where  only  a  small  per  cent  of  the  -taps  were 
metered,  the  average  reached  178.5  gallons  per  consumer  per 
day.  To  cover  actual  water  used  and  wasted  on  the  consum- 
ers' premises  at  Ashland,  it  is  safe  to  say  that  150  gallons  is  a 
conservative  estimate.  With  1,537  flat  rate  consumers,  the  total 
used  equals  over  84,000,000  gallons.  Added  to  metered  con- 
sumption and  deducted  from  the  total,  leaves  39,211,628  gal- 
lons for  public  consumption. 

On  the  basis  of  the  above  consumption  and  the  amounts  paid, 
the  rate  per  1,000  gallons  of  water  to  private  and  public  con- 
sumer was  as  follows: 

Metered  $0.17 

Umnetered    26 

Public    38 

Superficially,  the  foregoing  figures  would  tend  to  show  that 
the  metered  consumers  are  getting  their  water  very  cheaply; 
that  flat  rate  consumers  pay  a  somewhat  higher  rate;  and  that 
the  city  is  paying  the  highest  rate.  But  the  rate  per  consump- 
tion is  misleading.  It  takes  no  account  of  the  actual  cost  of  the 
service  rendered.  In  the  pumping  of  water,  more  than  in  fur- 
nishing any  other  public  service,  the  fixed  expense,  independent 
of  consumption  or  output,  is  exceedingly  large.  Once  a  water 
plant  is  in  operation,  there  are  few  expenses  which  vary  with 
the  output.  The  largest  portion  of  the  operating  expenses  are 
what  are  known  as  "capacity**  expenses.  They  are  properly  pro- 
rated among  consumers  on  the  ba^is  of  services,  or  the  number 
of  the  consumers.  Before  the  proper  distribution  of  the  total 
charges  for  water  can  be  determined,  the  operating  expenses 
must  be  separated  into  fixed  and  variable,  or  capacity  and  output 
expenses.  This  separation  and  the  percentages  employed  for  the 
different  classes  of  expense  are  given  in  the  following  table : 
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From  the  foregoing  tabulation  it  would  appear  that  the  third 
in  the  column  of  totals,  $37,579.98  of  the  cost  of  furnishing 
service  last  year,  was  not  due  to  the  output  but  must  be  con- 
sidered as  a  fixed  or  capacity  expense.  In  other  words,  inde- 
pendent of  the  cost  of  the  water  actually  pumped,  the  respond- 
ent company  served  the  city  and  private  users  at  an  approximate 
cost  of  $37,579.98.  The  question  now  arises,  what  is  the  most 
correct  way  of  determining  the  city's  share  of  this  fixed  expense  ? 

In  this. respect  there  is  probably  no  safer  basis  of  apportion- 
ment than  the  investment.  It  requires  no  demonstration  to 
.show  that  a  large  part  of  a  water  plant  in  every  town,  where  the 
city  is  a  user,  is  simj)ly  held  in  readiness  for  the  purpose  of  fire 
protection.  It  may  not  be  called  into  use  very  often,  yet  the 
investment  is  there  and  is  held  in  constant  readiness. 

In  the  Applcton  Water  Works  case,  engineers  and  experts  es- 
timated that  the  cost  of  constructing  that  plant  would  have  been 
reduced  by  from  40  to  50  per  cent  if  the  plant  so  constructed 
had  been  designed  only  for  domestic  use.  A  large  part  of  the 
equipment  is  necessary,  whether  the  plant  is  to  be  used  only  for 
domestic  purposes  or  for  both  public  and  domestic  service. 
Where  a  plant  is  actually  in  operation,  and  large  portions  of  the 
equipment  are  used  in  common  for  domestic  and  public  con- 
sumption, a  separation  of  the  investment  shows  a  larger  percent- 
age to  be  devoted  to  municipal  use  than  in  the  above  mentioned 
estimates.  The  engineer  of  the  Commission  has  made  a  de- 
tailed separation  of  properties  devoted  to  municipal  and  domestic 
service,  respectively.  The  following  summary  gives  a  separa- 
tion by  groups  of  property  as  made  by  the  engineer : 
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TABLE  XL 

Final  Summaby. 

AppartUm/nent  of  Values  of  Physical  Property  of  the  Anhland  Water  Wtrhs. 


10 


Group. 


CLA8S    A    PROPERTY     (USPd    in    Of 

necesHary  to  only  one  division  of 

the  service?. 
Distribution  system    (pnrt  of) . . . . 
Power  plant  equipment  ** 
Office  furniture  and  appliances. . . 


Total,  class  A . 


CLA59   B   PBOPEKTY    (usod    by   O? 

necessary  to  both  branches  of 

lh»' service). 

Land 

Wells,  intake  and  suctions 

Filtets 

Distribution  system   (partoO... 
Powerplanlefjulpment  " 

Buildings 

Tools  and  Implements 

Horses  wa^nsand  mlscellaneou> 


Total,  class  B. 


TutaN,  classes  A  and  B.  ltem> 

l-» 

Add  12%  (see  note  below) 


Total.  Items  1-10. 
11  i  Stores  and  supplies.. 


PUBL'C 
KERVIC'E. 


New. 


11.^' 29 
11.634 


f>5,2t« 


f3.5£0 

4.^  1537 

4.f*8 

11.S7.'19 

U.H2U 

12.6P3 

1.002 

249 


Fxist- 
Inir. 


ii2.rr9 

9.P94 


r??.573 


I3.t20 

42.*:73 

4.542 

113  948 

4,J>47 

io,:-:46 

(.8« 
191 

MS*  .555 


C  1.3, 517  1203.  l?.' 
2.\622     2J,375 


12 


TotaLlt«'msl-ll.... 
Paving 


Total,  Items   -12. 


«>:i9. 139  1227,501 
1.5  41      1.L09 

J24K  793  $228.81: 
5.470i      ;.4()1 

f  417213^^1: 
54. h%   I  55.21% 


DOMERTIC  ft 
INDITSTRIAL. 


New 


e\8ii 

1.105 


W2.3.TP 


$1.5(1 
1!'.6  5 
4l,2Hi 
51.9.»H 
I4.:41 

1,(02 

248 


Exl.a- 
InfiT. 


135,893 
t52^ 
774 


f.-7.290 


SI, 580 

19. 2 

4<».^83 

51.194 

8.773 

4.H49 

t89 

190 


New. 


15.3.443 
1.3.  a>4 
1,105 


967.602 


£5. ICO 
03  242 
45  K^A 
U57.737 
21,067 
18.3i>7 
2.004 
497 


Exl.st- 
iner. 


$48,472 

10.617 

774 


n:ir».67<  Sl?7,17.'»Sft'3.9  8 


159.863 


S5,100 
61.990 
^5.425 
115.142 
13,320 
14.995 
J, 377 
381 


2I.31V 


I*'.. 375 
1  654 


5:0  l.O?. 
4,.'>8t 


«05.6M 
45.5% 


$ir.4.''66n'l.&30S:67.593 
19.73t5l     4'«,»»84|     44.111 


fl 84. 201 '$438. 51 4  $411,704 

1.309|      3.31.8       2,618 


|18.=«,510  $141, S22  1414,322 


4  523|     10.051 

«l9(>.(»:3|$^51.h7a 
44.71%       10i.% 


9.924 


$424,246 
100% 


Note:— Add  124  for  interest  durlngr  construction,  en^'liieerlng^.sui-erl  tendence,  and 
contingent,  les. 


The  basis  upon  which  the  foregoing  separation  is  made,  is  in- 
dicated in  a  memorandum  attached  to  the  engineer's  letter  of 
transmittal  to  the  Commission  as  follows: 

"There  are  certain  items  in  the  inventory  of  a  water  works 
plant  which  are  used  entirely  by,  and  are  necessary  to,  only  one 
branch  of  the  service.  Each  branch  has  such  items  chargeable 
to  it.  These  items  have  been  separated  out  and  called  'class  A' 
property.  It  is  found  that  in  this  case  *class  A'  represents  about 
20.8  per  cent  of  the  total  for  all  property  included  in  items  1  to 
f)  of  the  final  summary  of  the  report  on  valuation. 

'*Thc  treatment  of  these  above  mentioned  items  in  making  the 
apportionment  of  the  total  property  is  evidently  clear  and  definite, 
involving  no  assumptions.     The  principal  items  of  this  class  are 
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the   fire   service   pumps,  the   hydrants   and   connections,  service 
pipes,  meters,  and  the  office  equipment. 

"The  balance  of  items  in  the  inventory  are  grouped  into  what 
we  have  termed  *class  B',  being  necessary,  in  whole  or  in  part,  to 
both  branches  of  the  service  and  used  in  common  thereby. 

"In  apportioning  the  values  of  items  in  this  class  it  seems  im- 
probable, in  certain  cases,  that  any  definite  lines  can  be  drawn  or 
results  reached  upon  which  all  could  be  expected  to  agree,  and 
the  results  must  be  determined  by  careful  study  and  considera- 
tion, and  the  exercise  of  judgment  as  to  what  is  fair. 

'*It  has  appeared  necessary  to  work  out  somewhat  upon  the 
hypothesis  of  two  separate  plants,  one  for  each  of  the  two  divi- 
sions of  the  service,  and  upon  the  ratios  of  their  respective  pump- 
ing capacities  to  the  combined  capacity  of  both.  The  hypothetical 
public  service  plant  was  assumed  to  require  the  fire  service  pump 
installed  in  the  existing  plant  and  rated  at  4,000,000  gallons  per 
day,  also  a  small  pump  having  a  capacity  of  one-half  million 
gallons  per  day  to  take  care  of  the  more  regular  public  service, — 
the  street  sprinkling,  sewer  flushing  and  public  buildings  and 
fountains.  The  domestic  and  industrial  service  plant  was  as- 
sumed to  require  two  one-million  gallon  pumps,  whereas  the  ex- 
isting plant  has  two  pumps  rated  at  one  and  one-half  million 
gallons  each,  and  which  take  care  of  all  service  except  the  fire 
fighting.  The  ratios  of  these  plant  capacities  to  the  combined 
capacity  of  both  are  69  per  cent  and  31  per  cent,  respectively. 
'  'These  figures  are  approximately  checked  by  others  obtained 
from  somewhat  different  reasoning.  Various  water  works  au- 
thorities have  given  8  to  15,  depending  upon  local  conditions,  as 
the  number  of  simultaneous  fire  streams  to  be  provided  for  in 
cities  of  20,000  population.  These  figures  mean  supplying  from 
1,400  to  3,750  gallons  per  minute  for  fire  fighting  exclusively. 
We  have  taken  for  this  service  in  Ashland,  about  3,000  gallons 
per  minute  (although  the  population  has  probably  not  yet 
reached  20,000),  and  for  the  domestic  and  industrial  service 
about  1,500  gallons*  These  assumptions  show  67  per  cent  and 
33  per  cent  for  the  ratios  of  separate  plant  capacities  to  the  com- 
bined capacity  for  both! 

"We  have  used  the  ratios  first  mentioned  in  apportioning  the 
values  of  land,  buildings,  wells,  intake  and  suctions,  and  cast 
iron  mains ;  likewise  for  that  part  of  the  paving  over  the  latter. 

"In  making  the  apportionment  of  the  value  in  the -filters,  con- 
sideration was  given  to  the  necessity  of  furnishing  to  the  public 
buildings  and  fountains  water  suitable  for  drinking;  also  to  the 
probablity,  if  not  certainty,  that  in  the  hypothetical  case  of  a 
plant  designed  for  domestic  and  industrial  service  only,  the  filters 
would  have  been  made  somewhat  smaller. 

"Various  methods  of  supplying  suitable  water  to  the  public 
buildings  and  fountains,  without  filtering  the  entire  supply  pro- 
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vided  for  the  public  service,  have  occurred  to  us,  all  of  which 
involve  investments  by  either  the  water  company  or  the  city; 
therefore  some  part  of  the  company's  investment  in  the  filters 
should  be  sustained  by  the  rates  for  public  service,  and  any  claim 
that  the  filters  belong  exclusively  to  the  domestic  service  must 
fall. 

"We  have  the  opinion  that  in  the  case  of  the  filters,  10  per 
cent  of  the  value  may  fairly  be  charged  to  the  public  service, 
and  this  is  the  apportionment  w«  have  made. 

*'The  treatment  given  to  the  groups  entitled  Tools  and  imple- 
ments', 'Horses,  wagons  and  miscellaneous*,  and  'Stores  and  sup- 
plies', being  items  8,  9  and  11  of  the  final  summary,  was  based 
on  the  judgment  that  there  is  an  approximate  counterbalancing  of 
the  items  which  are  chargeable  largely  to  one  branch,  and  those 
largely  to  the  other.  For  example,  those  tools  used  for  laying 
cast  iron  mains,  which  should  be  apportioned  in  the  same  way 
as  the  mains,  would  have  69  per  cent  of  their  value  charged  to 
public  service.  On  the  other  hand,  there  are  tools  used  for 
service  work  exclusively,  and  still  others  the  nature  of  whose 
use  is  such  as  to  make  their  value  equally  divisible  between  the 
two  branches  of  service.  The  apportionment  of  the  items  in 
these  groups,  one  by  one,  has  appeared  to  be  an  undue  refine- 
ment of  method,  especially  in  view  of  the  comparatively  small 
amounts  involved. 

"In  apportioning  the  property  included  under  the  heading  of 
'Power  plant  equipment*,  the  Deane  fire  service  pump,  together 
with  its  foundation  and  the  condenser,  one  of  the  two  large 
boilers,  and  the  forced  draft  fan  with  its  engine  were  assigned 
to  the  public  service  exclusively;  the  Holly  compound  duplex 
pump  and  one  large  boiler,  with  their  foundations,  also  the  Locke 
damper  regulator,  and  the  8"  centrifugal  pump  in  the  valve 
house,  were  assigned  to  domestic  and  industrial  service,  on  the 
ground  that  these  main  units  are  capable  of  taking  care  of  the  . 
peak  loads  of  the  two  respective  branches  of  service  to  which 
they  are  assigned.  The  other  items  of  power  plant  equipment 
have  appeared  to  be  either  in  the  nature  of  reserve  units  for 
either  branch  of  the  service,  or  are  such  as  would  likely  be 
duplicated  in  either  hypothetical  plant,  and  these  items  were 
therefore  apportioned  50  per  cent  to  each  branch  of  the  service." 

The  separation  thus  made  shows  that  54.5  per  cent  of  the 
plant  at  Ashland  is  made  necessary  to  satisfy  the  demands  of 
the  city.  It  follows  that  54.5  per  cent  of  the  capacity  or  fixed 
cost  of  service  should  be  charged  to  the  city  to  cover  the  cost 
of  furnishing  water  to  schools,  fountains,  other  public  buildings, 
for  flushing,  and  for  fires. 

For  the  output  expense  probably  no  better  basis  of  apportion- 
ment can  be  determined  than  the  consumption  by  various  classes 
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of  users.  The  apportionment  of  capacity  and  output  cost,  to- 
gether with  the  basis  of  separation,  is  given  in  the  following 
table : 

TABLE  XIL 
Apportionment  or  Co^t  of  Sebvicb  to  Pi'blic  and  Privaie  Ca>n$fmei.s. 


PCJBMC. 


NaTUBS  of  C  )ST. 


Percent.    Amount. 


Direct 

Capacilv 54.50 

Output 17.41 

Total 777. 


I 


S24  53 
20,4m)  98 


123,340  56 


Private. 

Totac 

Per  cent. 

Amount. 

Percent. 

Amci.nl. 

i430  9l 
IT.OiW  0.1 
1J.UB  2d 

» 

$i:5  4 1 

45  50 
b2.5tf 

100 
100 

37,a7»  W 

I 

i.>4.318  73 

The  next  step  is  to  separate  the  cost  apportioned  to  private 
consumers  into  metered  and  flat  rate  consumers.  The  capacity 
cost  is  probably  best  apportioned  on  the  basis  of  the  number  of 
consumers.  The  safest  basis  would  be  that  of  services,  classi- 
fied according  to  size.  The  data  on  services,  however,  is  not 
thoroughly  reliable,  and  since  a  rough  calculation  on  that, basis 
appears  to  arrive  at  about  the  same  result  as  the  consumer  basis 
of  apportionment,  the  latter  can  not  be  far  from  right.  The 
capacity  cost,  then,  will  be  apportioned  on  the  basis  of  con- 
sumers, 328  out  of  a  total  of  1865  being  on  a  meter  basis.  The 
variable  or  output  cost  is  probably  best  apportioned  on  the  basis 
of  estimated  consumption.  The  separation  along  the  lines  just 
suggested  appears  as  follows: 

TABLE  XIIL 
Apportionment  of  Cost  of  SEttvicE  to   Metered  and  Flat  Rate  Cosscmeb?. 


Direct  .. 
Capacity. 
Oulpui... 


Metered. 


Percent.    .Amount. 


17.59 
54.75 


Total  . 


$4S0  91 

3.0t>7  85 
7.3fiH  3  I 

S10.e02  06 


I.'n.metered.        I  Total. 

Per  cent.  I  .\mouni.  i  Percent.!  Amount. 


8-2  41 
45.25 


Sl4.(19l   15 
0.0^  9ii 

120.171}  II 


1(10 


. ,         t4D0  91 
I       1?  OW  tt) 


fJU.HTb  17 


To  readily  see  the  relation  existing  between  the  present  dis- 
tribution of  the  cost  of  the  service  and  the  more  nearly  correct 
one  suggested  in  the  foregoing  calculations,  the  following  tabu- 
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lations  are  introduced  to  show  the  present  sources  of  revenue, 
and  the  more  nearly  correct  distribution  of  cost  in  the  manner 
just  calculated: 

TABLE  XIV. 
PRK9ENT  Sources  of  Rbvewue  and  Distribution  on  Cost  of  Sehvice  Bapis. 


Municipal. 

i          Private. 

Total. 

Percent. 

Amount. 

Percent. 
72.46 

Amount. 

Per  cent,  j  Amount. 

Preueut     source      oi 
revenue.  ..'. 

27.54 

42.97 

St4.9u0  00 
;a,340C6 

©0,3.-8  73 
3(".9r8  17 

100 
lOJ 

154.318  73 

DiMribution  en  cuat. 

54,318  73 

Difference 

(Plu> 

)  SR.qflO  ^i\ 

i      (Minus)  |{^.:)8U  5G 

•                     1 

According  to  the  foregoing  figures,  on  the  basis  of  the  cost 
of  the  service  rendered,  $8,380.56  of  the  total  water  tax  burden 
ought  to  be  shifted  from  the  private  consumer  to  the  city.  The 
actual  amount  is  probably  in  excess  of  that  given.  At  present 
only  28  per  cent  of  the  water  tax  burden  is  borne  by  the  munici- 
pality, whereas  the  cost  incurred  on  behalf  of  the  city  is  fully 
43  per  cent  of  the  total  cost,  so  that  the  rates  now  exacted  from 
private  users  not  only  cover  the  cost  of  the  service  rendered 
them,  but  also  a  part  of  the  cost  of  furnishing  the  city  as  a 
whole  with  fire  protection.  In  other  words,  private  water  con- 
sumers have  borne  a  parf  of  the  burden  which  properly  should 
hz  borne  by  the  tax  payers.  The  entire  community  derives  the 
benefit  from  adequate  fire  protection,  and  the  cost  of  this  pro- 
tection should  be  pro-rated  on  the  entire  tax-paying  population. 
In  this  respect  the  present  rate  schedule  can  hardly  be  said  to 
he  equitable. 

Furthermore,  in  the  apportionment  of  expenses  on  the  basis 
of  investment,  54.5  per  cent  of  the  capacity  or  fixed  expense  has 
been  charged  against  the  municipality.  Courts  have  gone  farther 
than  that.  In  the  case  of  the  City  of  Grand  Haven  v.  Grand 
Haven  Water  Works,  119  Mich.  652,  the  court  acknowledged  to 
have  found  considerable  difficulty  in  fixing  a  basis  upon  which  to 
arrive  at  the  value  of  the  services  which  the  defendant  rendered 
to  the  city.  In  that  case  the  court  found  that  the  city  had  an  inade- 
quate plant  for  fire  protection,  valued  at  about  $6,000,  and  that 
a  plant,  to  be  thoroughly  adequate  for  that  purpose,  would  cost 
$20,000.     The  services  rendered  to  the  municipality  by  the  de- 
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fendant,  therefore,  were  valued  at  interest  and  depreciation  of  8 
per  cent  on  the  difference.  In  the  language  of  the  court,  "It 
would  appear,  therefore,  that  the  city  has  saved  the  interest  and 
depreciation  on  $14,000,  v^hich  at  the  rate  of  8  per  cent  would 
amount  to  $1,120  per  year."  That  method  of  computation  de- 
termines what  the  city  would  save  by  taking  service,  rather  than 
constructing  a  plant  of  its  own  for  fire  protection.  It  is  obvious 
that  the  amount  apportioned  on  such  a  basis  is  far  in  excess  of 
the  amount  apportioned  on  the  basis  employed  in  this  case.  If 
the  basis  of  the  Michigan  court  were  employed  in  this  case,  in- 
terest and  depreciation  on  a  plant  adequate  to  meet  the  city's 
needs  for  fire  protection  would  easily  run  over  $25,000. 

Whatever  the  exact  amount  may  be,  however,  which  in  equity 
should  be  added  to  the  city's  share  of  the  cost  of  the  service  ac- 
cording to  the  present  distribution  of  revenues,  the  total  charges 
upon  private  consumers  will  be  reduced  by  just  that  amount. 
Bringing  together  data  contained  in  the  foregoing  tabulations, 
we  find  the  prevailing  situation  depicted  in  table  XV: 


TABLE  XV. 
Present  Sources  or  Revenue  and  Fustbibution  on  Cost  or  Service  Basis. 


MET 

Percent. 

RRED. 

Amount. 

117.424  05 
10,8U2  03 

86.621  W 

UNME 
Percent. 

rw.73 
t5.13 

TERED. 

Amount. 

$21,931  68 
2U, I7o  1 1 

11.758  57 

T( 
Per  cent. 

100 
100 

>TAL. 

Amount. 

Present     soun'e   of 
re  ven  ue 

44.27 
31.87 

S3D.35$  73 

Cost  of  service  basis.. 

30,978  17 

Reduction 

18,3^0  56 

' 

It  is  interesting  to  note  that  of  the  $8,380  excess,  metered 
consumers  are  bearing  about  $6,600,  and  flat  rate  consumers 
only  about  $1,700.  In  other  words,  a  distribution  of  the  total 
charges  on  the  basis  of  the  actual  cost  of  the  service,  metered 
consumers  would  be  relieved  of  $6,600  and  flat  rate  consumers 
of  $1,700,  and  the  total  of  these  would  be  transferred  upon  the 
city.  Expressed  in  percentages,  the  present  distribution  of  the 
water  tax  and  the  distribution  according  to  the  cost  of  service 
fippear  fis  follows ; 
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TABLE  XVL 


Present  distribution  of  tot*l  revenue 
Distrtbutlou  of  cost  of  service. 


Municipal. 

Metered. 

Unmetered. 

27.54^ 
«.97* 

32.08% 
19.80* 

40.38% 

Total. 


100% 
1U0% 


Much  emphasis  is  laid  by  respondents  on  the  question  of  ju- 
risdiction of  the  Commission.  The  claim  is  made  that  a  valid 
contract  exists  between  the  respondent  water  company  and  the 
city  of  Ashland,  and  that  the  Commission  has  no  authority  to 
interfere  with  the  rates  established  in  such  contract.  A  com- 
pilation of  ordinances  passed  by  the  city  of  Ashland  and  the 
town  of  Ashland  was  filed  as  an  exhibit.  An  examination  of 
these  ordinances  shows,  that  it  possibly  was  the  intention  of  one 
or  both  parties  to  make  a  bona  Me  contract.  Nearly  every  ordi- 
nance or  franchise  contains  a  paragraph  to  the  effect  that  such 
ordinance  shall  be  binding  as  a  contract  upon  the  town  of  Ash- 
land or  the  city  of  Ashland,  and  also  upon  the  Ashland  Water 
Company,  and  that  such  contract  shall  be  the  measure  of  the 
rights  and  liabilities  of  both  parties.  In  one  form  or  another 
this  provision  is  repeated  in  nearly  all  the  ordinances,  and  if 
mere  repetition  adds  strength,  then  this  part  of  the  contract 
should  certainly  be  valid.  However,  we  are  not  inclined  to  be- 
lieve that  mere  repetition  of  the  statement  that  a  certain  ordi- 
nance or  franchise  shall  be  a  contract,  does,  as  a  matter  of  fact, 
make  it  a  contract  exempt  from  the  power  of  the  legislature  to 
alter,  amend  or  repeal,  any  more  than  a  mere  declaration  that  a 
certain  act  shall  be  regarded  and  construed  as  a  public  act  and 
not  as  a  private  act,  makes  it,  in  fact,  a  public  act,  unless  its  pro-, 
visions  are  of  a  character  requisite  for  the  constitution  of  a 
public  act. 

Since  the  time  of  the  hearing  in  this  matter  a  letter  has  been 
received  by  the  Commission  from  a  resident  of  the  city  of  Ash- 
land, in  which  complaint  is  made  that  the  rates  of  charge,  which 
the  Ashland  Water  Company  proposed  to  exact  from  him  for 
water  furnished  at  his  premises,  were  excessive,  and  also  that 
the  company  had  refused  to  comply  with  certain  regulations 
respecting  meters,  which  the  Commission  has  .prescribed  in  an 
e?irlier  decision.     A  copy  of  this  letter  was  sent  to  the  AshlancJ 
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Water  Company  with  a  request  for  a  statement  regarding  the 
allegations  contained  therein.  Since  the  reply  of  the  company 
raised  important  questions  which  have  heretofore  been  incident- 
ally discussed  by  different  attorneys  in  the  course  of  argument 
before  the  Commission  in  several  cases,  but  which  have  never 
heretofore  been  presented  to  the  Commission  for  determination 
in  any  case,  it  is  thought  advisable  to  publish  the  company's  let- 
ter, together  with  the  reply  of  the  Commission  thereto,  in  order 
that  the  views  of  the  Commission  upon  the  various  questions 
raised  may  be  generally  understood.  It  is  unnecessary  to  add 
that  the  construction  of  contracts  is  not  a  matter  within  the  ju- 
risdiction of  the  Commission,  and  that  the  courts  must  be  relied 
upon  for  settling  all  disputes  arising  out  of  contractual  relations 
of  this  character.  Attention  may  be  directed  in  this  connection 
to  the  decision  of  the  supreme  court  of  Wisconsin  in  the  case  of 
City  of  Superior  ?'.  Douglas  County  Telephone  Company  et  ai, 
122  N.  W.  Rep.  1023,  decided  Oct.' 5,  1909. 

Following  is  the  text  of  the  letter  referred  to  immediately 
above: 

"Ashland,  Wis.,  May  6,  '09. 
"Railroad  Commission  of  Wisconsin, 
Madison,  Wis. 

"Dear  Sirs : — Referring  to  your  letter  of  April  8th,  enclosing 
copy  of  letter  received  by  your  body  from  Mr.  E.  D.  Rogers  of 
this  city,  wherein  you  ask  us  for  comments  upon  the  same,  as 
well  as  the  decision  of  the  Commission  upon  the  question  of  the 
Hudson  Water  Meter  Case,  we  have  looked  this  decision  thru 
carefully,  but  we  think  that  our  case  is  entirely  different  from 
that  of  the  Hudson  Water  Works,  in  that,  as  stated  in  the  opin- 
ion of  the  Commission,  it  'can  not  be  open  to  doubt'  that  'the 
city  of  Hudson  shall  comply  with  the  Public  Utilities  Law,' 
whereas  said  law  indicates  to  a  substantial  degree  certainly,  if 
not  entirely,  that  it  is  optional  with  public  service  corporations 
whether  or  not  they  become  subject  to  it,  section  1797m — 77  be- 
ing understood  not  to  make  it  obligatory  upon  them  to  surrender 
their  franchises  and  cancel  contracts  legally  made  thereunder, 
but  to  afford  opportunity  for  them  to  do  so  if  they  so  desired. 
We  think  it  beyond  question  that  such  law,  if  upheld  in  effect, 
to  make  it  obligatory  upon  corporations  thus  to  waive  'the  ful- 
fillment upon  any  contract  theretofore  entered  into,  relating  to 
any  rate,  charge  or  service  regulated  by  this  act,'  is  a  violation 
of  article  1,  section  10,  paragraph  1,  of  the  Federal  Constitution. 

"Indeed  the  second  paragraph  of  section  1797m — 91  recognizes 
the  validity  of  contracts  executed  prior  to  April  1st,  1907,  and 
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protects  acts  authorized  thereunder  against  any  charge  of  dis- 
crimination. 

**These  considerations  seem  to  us  conclusive  that  the  ruling  of 
the  Commission  upon  the  Hudson  Case  is  inapplicable  as  respects 
the  Ashland  Water  Company. 

"Section  1797m — 77  further  limits  the  right  of  a  corporation 
to  avail  itself  of  the  privileges,  protection  and  benefit  of  the  act 
unless  it  shall  have  been  accepted  prior  to  July  1st,  1908.  It 
would  be  certainly  inequitable  if  subsequent  to  said  date  a  pub- 
lic service  corporation  be  held  to  the  requirements  of  the  act, 
including  the  cancelation  of  all  contracts  made  and  concluded 
by  the  municipal  council,  in  its  legislative  capacity,  unless  it  may 
have  the  benefit  of  such  possibly  compensating  provisions  thereof 
as  inure  to  its  advantage. 

"Section  1797m — 91  appears  to  be  aimed  to  guard  against  dis- 
crimination where  a  public  utility  'shall  subject  any  person,'  etc., 
to  any  disadvantage,  but  this  is  not  our  case,  in  that  we  impose 
no  requirement  that  residences  shall  be  metered,  but  permit  it 
if  desired  by  owner  under  conditions  specified  by  the  city  under 
its  ordinance  contract,  enacted  in  the  exercise  of  its  legislative 
capacity  and  accepted  by  us. 

"This  provision  in  our  contract  with  the  city  whereby  any  con- 
sumer might  avail  himself  of  any  possible  benefits  to  be  derived 
by  using  water  under  the  meter  schedule,  was  noted  in  our  sched- 
ule of  annual  water  rates  filed  with  you  early  in  1907  as  the 
schedule  being  in  effect  January  1st,  1907. 

"Discussing  the  question  further,  aside  from  its  legal  aspect, 
it  seems  to  us  inequitable  and  unjust  to  be  required  to  apply  to 
any  and  all  residence  services  a  meter  schedule  not  formed  for 
such  class  of  services,  as  such  a  requirement,  if  made  optional 
with  the  customer,  would  be  because  of  his  expectation  that  he 
would  obtain  an  equally  large  supply  of  water  at  a  lower  cost 
than  he  was  paying  at  fixture  rates,  the  result  of  which  if  real- 
ized to  him  would  be  that  the  company  would  be  obliged  to  make 
a  material  addition  to  its  investment  account  in  order  to  gain  a 
lower  income  than  it  received  before  making  the  additional  in- 
vestment, the  inequity  of  which  is  apparent  from  a  business 
proposition,  unless  it  be  true  that  the  company  be  realizing  such 
a  net  amount  above  a  fair  return  on  the  value  of  its  plant  used 
in  the  business,  including  proper  percentage  for  depreciation, 
satisfied  out  of  said  earnings  as  shall  permit  such  reduced  income 
on  increased  investment,  and  such  we  think  is  not  the  condition 
in  our  case. 

"We  desire  that  the  Commission  fully  appreciate  the  difficul- 
ties under  which  we  are  laboring  as  respects  inability  now  to 
accept  the  Public  Utility  Act  should  you  so  desire,  and  that  it 
should  also  realize  that  any  increase  in  investment,  the  result 
of  which  would  probably  be  a  loss  in  income,  could  but  have 
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the  effect  if  carried  to  its  ultimate  conclusion  of  constituting  to 
a  material  degree  an  act  confiscatory  in  its  nature. 

"It  is  true  as  Mr.  Rogers  states  in  his  letter  that  he  is  charged 
at  the  rate  of  $20.50  per  year  for  supplying  an  8  room  dwelling 
with  bath  and  water  closet,  and  that  should  he  desire  to  use  lawn 
hose  there  would  be  an  additional  charge  of  $5,  all  of  which  is 
strictly  in  accordance  with  the  schedule  of  rates  in  effect  and 
filed  with  the  Commission  in  1907,  which  rates  were  fixed  by 
contract  entered  into  with  the  city  by  the  Water  Company. 

**As  regards  the  cost  of  setting  and  installing  meters,  we  make 
no  charge  to  any  consumer  desiring  to  be  supplied  by  meter  over 
and  above  the  cost  of  the  same  to  us.  In  explanation  of  his  state- 
ment that  the  cost  to  him  would  be  $23,  the  practice  here  for 
many  years  has  been  to  set  all  meters  at  or  near  the  curb  line 
where  the  service  pipe  enters  the  premises,  which  necessarily 
makes  the  expense  of  installing  the  meter  considerably  more  than 
the  bare  cost  of  the  meter  itself,  as  the  conditions  are  such  that 
in  addition  to  the  meter  there  is  required  an  extension  dial,  also 
iron  meter  box  and  the  additional  labor  of  excavation  and  in- 
stalling box  and  meter,  the  entire  cost  of  which  slightly  exceeds 
the  amount  charged;  further  we  do  not  require  any  different 
form  of  meter  or  setting  where  a  consumer  elects  to  have  a 
meter,  than  we  use  where  the  company  sets  meters  under  its  own 
option,  in  fact  the  two  forms  or  the  method  of  setting  in  either 
case,  is  identically  the  same. 

"We  trust  that  we  have  made  this  matter  plain  and  should 
there  be  any  further  information  you  desire  regarding  this  mat- 
ter we  will  be  pleased  to  supply  the  same  at  the  best  of  our  abil- 
ity. Very  truly  yours, 

Ashland  Water  Co., 
Sam  Wheeler,  Supt." 

"Madison,  Wis.,  May  12,  1909. 
"Ashland  Water  Company, 
Ashland,  Wis. 

"Dear  Sirs: — We  beg  leave  to  acknowledge  receipt  of  your 
favor  of  the  6th  inst.  We  do  not  agree  with  the  conclusion 
reached  in  your  letter  to  the  effect  that  your  franchise  has  not 
been  affected  by  the  Public  Utilities  Law.  We  have  not  before 
us  a  copy  of  your  franchise,  but  judging  from  what  Chief  Jus- 
tice Cassoday  said  in  the  case  of  the  City  of  Ashland  v, 
Wheeler,  88  Wis.  607,  616.  we  infer  that  your  franchise  is  such 
that  it  is  subject  to  amendment  or  repeal  by  the  legislature.  The 
chief  justice  said  in  that  opinion: 

"  'There  is  no  provision  in  the  statute  delegating  to  the  common 
council  of  the  city  the  power  to  alter  or  repeal  the  grant  of  such 
franchise,  though,  through  the  exercise  by  the  legislature  of  the  re- 
serve power  in  sec,  1,  ait.  XI,  of  the  Constitution,  it  might  alter  or 
repeal  It  at  will.'  Digitized  by  GoOglc 
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"The  state  has  thus  preserved  in  its  Constitution  the  right  to 
amend,  alter  or  repeal  any  franchise  granted  by  the  state  or  by 
any  municipality.  It  is  the  general  rule  that  where  such  reserved 
power  exists  and  the  legislature  passes  a  general  act  upon  any 
subject  which  is  in  conflict  with  the  provisions  of  any  franchise 
but  does  not  affect  vested .  rights  or  alter  corporate  purposes, 
such  general  law  operates  as  an  amendment  of  such  franchise. 
All  laws  regulating  public  service  corporations  by  commissions 
have  been  usually  sustained  upon  this  ground,  where  such  re- 
served power  exists.  Of  course,  vested  interests  can  not  be 
divested,  nor  can  the  purposes  of  the  corporation  be  changed, 
but  a  contract  whose  performance  depends  upon  the  continu- 
ance of  a  franchise  is  not  one  in  which  the  owner  of  a  fran- 
chise can  have  a  vested  interest.  This  seems  to  be  clear  under 
the  ruling  of  the  supreme  court  of  the  United  States  in  Green- 
wood V.  Freight  Company,  105  U.  S.  13,  19.  The  legislature 
of  Massachusetts  repealed  the  charter  of  a  street  railway  com- 
pany.    The  act  of  the  legislature  was  assailed.     The  court  said : 

"•Personal  and  real  piopeity  acquired  by  the  corporation  during  Its 
lawful  existence,  lights  of  contract,  or  choses  in  action  so  acquired, 
and  which  do  not  in  their  nature  depand  upon  the  general  power, 
conferred  by  the  charter,  axe  rot  destroyed  by  such  repeal;  and  the 
courts  ncay,  if  the  legislature  docs  not  provide  some  special  remedy, 
enforce  such  rights  by  the  means  within  their  power.  The  rights  of 
the  shareholders  of  such  a  corpoiation,  to  their  interest  in-  its  prop- 
erty, are  not  annihilated  by  such  a  repeal,  and  there  must  remain  in 
the  courts  the  power  to  protect  those  rights.  •  •  •  This  history  of 
the  reservation  clause  in  acts  of  incorporation  supports  our  proposi- 
tion, that  whatever  right,  franchise,  or  power  in  the  corporation  de- 
pends for  its  existence  upon  the  granting  clauses  of  the  charter,  is 
lost  by  its  repeal.  •  •  •  It  results  from  this  view  of  the  subject 
that  whatever  right  remained  in  the  Marginal  Company  to  its  i oil- 
ing stock,  its  horses,  its  harness,  its  stables,  the  debts  due  to  it,  and 
the  funds  on  hand,  if  any,  it  no  longer  had  the  right  to  run  its  cars 
through  the  streets,  or  any  of  the  streets,  of  Boston.  It  no  longer  had 
the  right  to  cumber  these  streets  with  a  railroad  track  which  ijt 
could  not  use,  for  these  belonged  by  law  to  no  person  of  right,  and 
were  vested  in  defendants  only  by  virtue  of  the  repealed  charter.* 

"Your  position  would  be  sound  were  it  not  for  the  fact  that 
neither  the 'common  council  nor  the  legislature  had  the  power 
after  the  adoption  of  the  State  Constitution  in  1848,  to  grant 
either  by  special  or  general  act  any  franchises  which  could  not 
be  altered,  amended  or  repealed  by  the  legislature.  In  the  case 
of  State  ex  rel.  The  Cream  City  Raihvay  Co.  v,  Hilhert,  72  Wis. 
184, 190,  where  the  court  had  under  consideration  the  amendment 
of  a  franchise  granted  by  the  city  of  Milwaukee,  the  following 
language  is  used: 

"  *It  hardly  admits  of  question  that  the  powers  granted  by  the  city 
under  the  ordinance  of  December  28,  1874,  to  build  and  maintain,  in 
the  streets  of  said  city,  railroad  tracks,  and  operate  and  run  cars 
thereon  for  the  carriage  of  passengers,  was  a  franchise  granted  to  the 
corporation  known  as  the  Cream  City  Railway  Company.  The  fact 
that  the  franchise  is  granted  by  the  state  through  the  action<-of  the  t 
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city  of  Milwaukee  can  not  change  the  nature  of  the  thing  granted. 
The  fact  that  the  legislature  may  confer  upon  a  city  or  county  the 
power  to  grant  to  an  existing  corporate  body  a  franchise,  or  to  create 
a  corporation  with  ceitain  franchises  and  powers,  does  not  take  away 
the  conctitutional  power  of  the  legislature  to  take  away  the  powers  so 
granted  to  the  city  or  county,  or  to  alter  or  repeal  the  acts  of  the  city 
or  county  done  under  such  delegated  authority.  If  such  power  of  re- 
peal and  revocation  did  not  remain  in  the  legislature,  then  the  pro- 
tection which  was  intended  to  be  secured  to  the  state  by  sec.  1,  art.  XI, 
of  the  Constitution,  which  piovides  that  all  general  or  special  acts  en- 
acted under  the  provisions  of  that  section  may  be  altered  and  re- 
pealed by  the  legislature,  could  be  avoided  and  rendered  nugatory/  " 

"To  the  same  effect,  see  Black  River  Improvement  Co,  v.  Hoi- 
wav,  87  Wis.  584;  Attornev  General  v.  The  Railway  Companies, 
35  Wis.  425. 

"An  examination  of  the  provisions  of  the  act  referred  to  by 
you  discloses  that  the  legislature  exempted  from  the  operation 
of  the  statutes  only  such  contracts  as  the  corporation  made  with 
consumers  prior  to  April  1,  1907,  and  which  had  not  expired  at 
the  time  the  law  went  into  effect.  This  exemption,  of  course, 
included  contracts  made  by  the  municipality,  acting  in  its  private 
or  business  capacity,  for  city  or  village  purposes.  This  is  evi- 
dent from  the  fact  that  the  exception  is  contained  in  and  refers 
to  the  subject  matter  of  section  1797m — 91,  which  relates  to  dis- 
criminations between  consumers.  This  section,  however,  had  no 
relation  to  the  franchise  or  grant  which  authorizes  the  corpora- 
tion to  operate  and  to  use  the  streets  and  public  grounds  for  its 
distribution  system,  and  contains  provisions  as  to  the  maximum 
rates  that  may  be  charged  the  inhabitants  and  the  minimum  of 
service  that  may  be  rendered.  The  franchise  is  granted  by  the 
municipality  in  the  exercise  of  its  governmental  function,  as  dele- 
gated by  the  legislature.  As  has  been  stated  before,  such  grant 
may  be  modified,  altered  or  repealed  by  the  legislature.  The 
common  council  may  not  be  authorized  to  change  the  terms  of 
the  grant,  but  the  legislature  is  empowered  to  do  so  if  it  desires. 

"The  privilege  granted  to  a  public  utility  of  surrendering  its 
franchise  and  receiving,  in  lieu  thereof,  an  indeterminate  per- 
mit, does  not  operate  to  exclude  corporations,  who  do  not  see  fit 
to  avail  themselves  of  the  privilege,-  from  the  operation  of  the 
general  provisions  of  the  statute.  The  provision  authorizing 
such  surrender  makes  it  optional  with  the  corporation  whether  it 
will  receive  what  in  practical  operation  is  a  perpetual  exclusive 
franchise,  or  will  retain  its  limited  franchise,  but  as  a  consider- 
ation of  the  exchange  the  corporation  waives  its  constitutional 
right  of  having  the  question  of  the  necessity  of  the  taking  of 
its  property  by  a  municipality  determined  by  a  jury  when  the 
municipality  determines  to  acquire  the  property  of  the  utility, 
and  also  the  right  of  insisting  upon  the  fulfillment  of  any  con- 
tract which  it  has  theretofore  entered  into  with  a  consumer  or 
user,  and  which  has  not  expired,  relating  to  any  rate,  charge  or 
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service.  This  provision  of  necessity  refers  only  to  contracts  with 
consumers,  including  especially  those  which  are  protected  by  sec- 
tion 1797m — 91.  The  consumer  in  such  case  could  apply  to  the 
Commission  for  a  change  in  his  rates  or  service  on  the  ground  of 
discrimination  or  unreasonableness,  whether  he  had  an  unexpired 
contract  or  not.  The  public  utility  merely  agrees,  in  respect  to 
such  contracts,  to  submit  them  to  the  regulating  powers  of  the 
Commission  if  the  consumer  insists  upon  it.  This  provision  was 
placed  in  the  law  particularly  to  obviate  long  time  contracts 
which  had  been  made  by  municipalities  with  public  service  cor- 
porations for  city  and  village  purposes.  In  fact,  contracts  with 
water  companies  to  supply  water  for  city  or  village  purposes 
usually  extended  for  a  period  of  thirty  years. 

"The  position  herein  taken  has  been  conceded  in  every  brief 
and  oral  argument  made  before  the  Commission  where  the  ques- 
tion has  arisen.  The  case  in  which  it  was  most  fully  discussed 
is  City  of  Janesville  v.  The  Janesville  Water  Company,  not  yet 
decided.  The  facts  in  that  case  are  peculiar,  and  Mr.  Hyzer, 
who  represented  the  company,  endeavored  to  distinguish  the  writ- 
ten contract  entered  into  by  the  mayor  with  the  water  company 
for  the  construction  of  the  water  plant,  from  the  usual  fran- 
chise granted  by  municipal  councils.  As  to  the  latter  franchises, 
he  concedes  that  the  Public  Utilities  Law  has  effectually  amended 
them,  and  that  such  amendment  is  binding  because  of  the  reserve 
power  in  the  Constitution.  In  speaking  of  a  public  utility  oper- 
ating under  a  franchise,*  he  said:  The  legislature  itself  or 
through  this  Commission  can  change,  modify  and  control  it  as 
it  pleases' ;  and  again,  such  utility  'can  be  regulated  and  controlled 
by  the  state  and  by  this  Commission*. 

**The  legislature,  in  granting  to  a  public  utility  the  right  to  sur- 
render its  franchise  and  receive  in  lieu  thereof  an  indeterminate 
permit,  did  not  thereby  make  it  optional  with  the  utility  whether 
it  would  subject  itself  to  the  regulatory  powers  of  the  Commis-' 
sion.     To  place  such  a  construction  upon  the  section  thus  pro- 
viding, would  be  to  destroy  the  meaning  of  other  sections,  and, 
in  fact,  render  nugatory  the  main  purposes  of  the  act. 
Vours  respectfully. 
Railroad  Commission  of  Wisconsin, 
By  J.  M.  Winterbotham,  Secretary." 

It  will  be  recalled  that  in  connection  with  the  question  of  the 
value  of  the  physical  property  of  the  respondent  company,  at 
least  three  important  points  were  left  undecided.  These  points 
are:   (1)  land;  (2)  paving;  (3)  service  connections. 

With  respect  to  land  the  claim  was  made  that  because  of  the 
fact  that  the  town  of  Ashland  or  its  successor,  the  city  of  Ash- 
land, had  donated  certain  lands  which  the  company  is  now  using, 
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and  since  such  lands  had  been  acquired  by  the  company  without 
expense  to  it,  the  value  of  the  same  should  not  be  included  in  a 
valuation  upon  which  the  reasonableness  of  the  rate  is  to  be 
determined.  The  general  question  of  the  position  of  property 
acquired  through  gift  by  public  service  corporations,  was  at  least 
partially  disposed  of  in  tlie  case  of  Tiyhe  ct  al.  v.  Clinton  Tele- 
phone Co,  3  W.  R.  C.  R.  117.  In  this  case  it  was  held,  in  sub- 
stance, that  the  fact  that  a  part  of  the  early  construction  was 
gratuitously  done  and  some  poles  given  outright,  witliout  cost  to 
the  company,  could  not  compel  a  lower  valuation  under  the  pro- 
visions of  the  law  than  if  no  such  gratuitous  construction  had 
been  performed  and  no  poles  had  been  given  outright.  The  law 
requires  the  Commission  to  value  all  the  property  used  and  use- 
ful for  the  convenience  of  the  public.  It  says  nothing  about 
deducting  the  value  of  the  property  owned  by  a  company,  but 
originally  donated  to  it.  For  purposes  of  proceedings  like  those 
herein,  the  Utilities  Law  "does  not  inquire  into  the  manner  in 
which  property  of  utility  corporations  devoted  to  the  public  use 
was  originally  obtained,  whether  by  purchase,  inheritance,  gift 
or  theft.  The  law  simply  compels  the  Commission  to  value  this 
property,  and  to  consider  this  valuation  in  taking  official  action 
with  respect  to  rates  and  service."  It  therefore  follows  that  the 
value  of  the  donated  land  must  be  included  in  the  value  of  the 
property  devoted  to  the  public  use. 

From  a  legal  point  of  view  the  same  position  will  doubtless 
have  to  be  taken  with  respect  to  services  paid  for  by  consumers, 
although  we  are  frank  to  say  that  from  the  point  of  view  of 
equity  full  consideration  may  well  be  given  to  the  fact  that  a 
large  number  of  services  have  been  paid  for  by  private  con- 
sumers, and  that  certain  lands  have  been  donated  to  the  company 
by  the  municipality.  As  was  stated  above,  about  800  consumers 
out  of  a  total  of  about  2,300  paid  for  their  respective  service 
connections.  Omitting  from  the  estimated  value  of  these  serv- 
ices the  items  of  goose  necks,  curb  cocks  and  service  boxes,  paid 
for  by  the  company,  there  remain  in  round  numbers  about 
$8,000  contributed  by  consumers  in  the  construction  of  service 
connections.  The  total  cost  of  reproduction  new  of  services  was 
given  as  $32,468. 

Reference  to  an  earlier  table  will  show  that  the  total  value  of 
the  paving  included  in  the  cost  of  reproduction  new  was  $10,051. 
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While  this  item  is  unquestionably  a  valid  one  in  estimating  the 
cost  of  reproduction  new,  it  is  not  an  item  which,  on  its  face, 
must  be  included  in  the  value  of  the  property  for  rate-making 
purposes.  The  fact  is,  that  respondent  company  was  obliged  to 
cut  through  no  pavements  whatsoever  in  the  original  construction 
of  its  system.  If  the  company  had  not  since  been  compelled  to 
cut  through  paving,  nothing  whatever  should  be  allowed  under 
that  head  in  this  proceeding.  It  is,  however,  a  fact  that,  espe- 
cially in  connection  with  the  repairing  of  its  mains,  the  company 
has  replaced  approximately  200  square  yards  of  asphalt  paving  at 
an  actual  cost  reported  at  $1.30  per  linear  foot  of  trench.  This 
cost  is,  of  course,  in  addition  to  the  actual  cost  of  earth  excava- 
tion. Assuming  that  the  200  square  yards  of  asphalt  paving 
extended  over  1,200  linear  feet  of  trench,  which  is  probably  in 
excess  of  the  actual  distance,  the  total  cost  of  doing  this  work  at 
the  pate  given,  would  be  $1,560,  leaving  about  $8,500  in  the  cost 
of  reproduction  new  charged  to  paving  which  the  company  did 
not  actually  pay. 

With  reference  to  this  matter  of  paving,  attention  may  be 
directed  to  the  case  of  Cedar  Rapids  Gaslight  Co.  v.  City  of 
Cedar  Rapids,  120  N.  W.  Rep.  966,  970,  in  which  the  court  em- 
ploys the  following  language : 

"The  sum  of  $43,580  was  added  owing  to  the  alleged  increase 
of  value  of  pipes  and  mains  because  of  being  underneath  the 
pavement.  The  company  had  laid  them  before  the  paving  was 
done,  but  it  is  argued  that,  as  the  value  of  the  mains  and  pipes 
are  to  be  estimated  when  in  the  ground,  what  it  would  now  cost 
because  of  the  pavement  to  put  them  there  should  be  included  in 
determining  present  value.  If  so,  the  contingency  of  having  to 
remove  them  at  the  expiration  of  the  franchise  also  should  be 
taken  into  account.  Moreover,  the  fact  that  most  of  the  paved 
streets  are  paralleled  by  unpaved  alleys  or  parkings  in  which 
pipes  might  be  laid  without  removing  the  pavement,  and  possibly 
with  less  danger  from  electrolysis,  is  entitled  to  consideration. 
Nor  is  it  to  be  forgotten  that  pavements  yield  to  the  ravages  of 
time,  and  that  with  new  pavements  new  pipe  may  be  laid.  Un- 
doubtedly the  values  of  the  pipes  are  somewhat  enhanced  because 
of  their  location,  but  the  entire  immediate  cost  of  opening  and 
replacing  the  pavement  is  not  the  criterion  for  value  which  should 
be  adopted." 

For  the  sake  of  argument  it  may  be  assumed  in  the  present 
case  that  the  combined  value  of  the  land,  paving  and  services  be 
deducted  frc«n  the  cost  of  reproduction  new  as  determined  by     , 
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the  Commission's  engineer,  and  even  then  the  value  of  the  physi- 
cal property  will  not  stand  at  a  figure  sufficiently  low  to  give  the 
company  a  return  of  6  per  cent  on  the  basis  of  the  last  year's 
business,  and  notwithstanding  the  fact  that  the  value  of  the  phys- 
ical property  is,  in  this  case,  doubtless  less  than  the  value  of  the 
property,  when  all  the  elements  .of  value  are  considered.  It  will 
l)e  remembered  that  the  average  rate  of  return  for  the  last  five 
years,  with  depreciation  calculated  upon  a  4  per  cent  sinking 
fund  basis,  was  5.73  per  cent,  and  on  a  straight  line  basis  it  was 
less  than  5  per  cent.  It  is  to  be  presumed  that  no  one  could 
suggest  a  lower  basis  of  valuation  than  that  which  has  just  been 
assumed,  and  which  represents  the  cost  of  reproduction  new, 
deducting  land,  paving  and  services.  In  our  judgment,  paving 
which  has  not  been  actually  cut  through  in  the  laying  of  the 
pipes  should  not  be  allowed,  even  though,  as  intimated  above, 
the  value  of  such  paving  is  a  proper  item  in  an  estimate  pf  the 
cosf  of  reproduction  new ;  but  not  until  the  company  has  actually 
invested  its  money  in  this  paving,  can  it  rightfully  be  included 
in  a  valuation  on  the  basis  of  which  rates  are  to  be  established. 
But  even  after  all  such  deductions  have  been  made,  the  rate  of 
return  to  the  company  on  the  basis  of  net  earnings  of  the  last 
fiscal  year  would  be  5.9  per  cent.  In  common  with  other  com- 
panies, this  company  requires  some  working  capital.  The 
amount  of  this  working  capital  could  probably  not  be  placed  at 
less  than  $10,000.  Adding  this  $10,000  to  the  reduced  estimate 
of  the  cost  of  reproduction  new,  arrived  at  by  deducting  the  three 
items  in  question,  the  company  would  receive  only  5.7  per  cent 
on  its  investment. 

Nothing  has  been  said  thus  far  with  respect  to  the  amount  to 
be  allowed,  if  any,  under  the  head  of  what  is  customarily  called 
going  value.  The  entire  subject  of  going  value  has  recently 
been  fully  discussed  in  the  decisions  of  this  Commission  in  the 
cases  of  Hill  et  al.  v.  Antigo  Water  Co,  3  W.  R.  C.  R.  623 ;  In  re 
Menominee  and  Marinette  Light  and  Traction  Co.  3  W.  R.  C.  R. 
778 ;  and  Payne  et  al.  v.  Wisconsin  Telephone  Co.,  ante.  In 
these  decisions  the  principle  was  promulgated  that  certain  un- 
compensated losses  and  deficits  might  be  considered  in  the  estab- 
lishment of  the  value  of  a  plant  for  rate-making  purposes. 
Whether  the  amount  thus  determined  as  going  value  should  be 
added  to  the  estimated  capitalization,  or  whether  it  should  be 
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provided  for  by  means  of  a  sinking  fund,  was  left  for  determina- 
tion on  the  basis  of  the  facts  in  each  individual  case.  In  view  of 
the  conclusions  arrived  at  in  this  case,  with  respect  to  the  earn- 
ings of  the  company,  it  is  unnecessary  to  inquire  into  uncompen- 
sated costs  and  deficits  of  the  respondent  company  during  the 
earlier  years  of  its  existence.  It  is  obvi6us  that  if  no  reductions 
in  the  present  rates  can  be  made,  assuming  that  the  Commission 
has  jurisdiction,  when  the  lowest  conceivable  estimate  of  value 
is  adopted,  that  it  will  be  much  less  possible  to  order  a  reduction 
when  some  amount,  however  small,  is  considered  under  the  head 
of  going  value.  Even  though  the  claim  was  made  that  the  fran- 
chise of  the  respondent  company  is  a  valid  contract,  no  corre- 
sponding claim  of  franchise  value  was  made;  and  the  question 
of  good  will  has  been  so  thoroughly  disposed  of  in  the  earlier 
cases,  that  it  should  be  unnecessary  to  devote  any  attention  to  it 
here. 

While  the  facts  which  have  been  shown  to  exist  with  reference 
to  respondent's  business  do  not  make  it  possible  for  the  Commis- 
sion lawfully  to  order  a  reduction  in  rates,  the  above  analysis  of 
the  company's  property  and  of  its  revenues  and  operating  ex- 
penses shows  a  wide  discrepancy  in  the  relation  of  rates  charged 
for  private  and  public  service,  respectively.     It  will  be  remem- 
bered that  something  like  $8,000  is  collected  annually  from  pri- 
vate consumers  in  excess  of  what  would  be  collected  from  them 
if  private  consumers  were  compelled  to  pay  only  their  propor- 
tionate part  of  the  aggregate  expense  incurred  in  conducting  the 
business  of  the  plant.     It  is  true  that  the  division  of  the  plant 
into  two  parts,  one  of  which  is  devoted  to  the  public  service   and 
the  other  to  private  and  industrial  service,  is  largely  a  matter 
of  estimate.     It  is  also  true  that  such  an-  estimate  can  be  made 
with  reasonable  accuracy,  and  that  the  results  arrived  at  on  the 
basis  of  such  an  estimate  must  therefore  be  approximately  cor- 
rect.    As  it  now  stands,  each  private  consumer  of  the  Ashland 
Water  Company  pays  in  excess  of  $3.50  annually  over  what  he 
would  pay  if  the  tax  payers  assumed  their  proper  share  of  the 
burden.      The  municipal  service  demands  54.5  per  cent  of  the 
investment  in  the  plant,  it  causes  43  per  cent  of  the  operating 
expenses,  but  contributes  only  28  per  cent  of  the  revenues.     That 
part  of  the  plant,  which  is  devoted   to  fire  service  and  street 
sprinkling  and  other  public  uses,  is  installed  and  maintained  for 
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the  benefit  of  all  the  tax  payers  of  the  city.  As  it  now  stands, 
the  taxpayers  who  are  not  consumers  get  the  benefit  of  the  excess 
which  water  consumers  pay.  The  lack  of  equity  in  such  an  ar- 
rangement is  obvious,  and  it  remains  for  the  council  of  the  city 
of  Ashland  and  for  the  water  company  to  establish  rates  which 
are  more  equitable  in  their  relations  as  between  private  and  pub- 
lic consumers.  The  present  contract  is  suggestive  of  a  kind  of 
inequity  which  contract  rates  may  work  in  a  community. 

From  what  has  been  stated  above,  it  is  apparent  that  the  occa- 
sion is  not  one  requiring  an  order  of  the  Commission. 
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VILLAGE  OF  MAIDEN  ROCK 

vs. 
CHICAGO,  BURLINGTON  AND  QUINCY  RAILROAD  COMPANY. 


Submitted  Sept.   /(?,  1909.    Decided  Nov.  3,  1909. 


Complaint  alleging  inadequate  passenger  train  service  at  Maiden  Rock, 
a  station  on  the  Chicago,  Burlington  &  Qulncy  Railroad,  and 
praying  for  an  order  requiring  the  stopping  of  certain  through 
trains.  The  testimony  is  reviewed  and  analyzed  in  the 
opinion  and  reference  is  made  to  a  number  of  previous  de- 
cisions dealing  ^ith  the  matter  of  passenger  service  at  several 
different  stations  on  the  Chicago,  Burlington  &  Qulncy;  at- 
tention Is  also  directed  to  certain  decisions  relating  to  pas- 
senger service  at  stations  on  other  lines  of  railway-  in  Wiscon- 
sin and  various  decisions  of  the  supreme  court  of  the  United 
States  are  referred  to  and  quoted.  At  the  hearing  the  rail- 
road company  expressed  Its  willingness  to  stop  one  additional 
through  passenger  train  at  Maiden  Rock. 

Held:  That  In  the  light  of  the  limitations  placed  upon  the  action  of 
the  Commission  by  the  decisions  cited.  In  requiring  additional 
passenger  service,  especially  In  view  of  the  predominately 
through  character  of  the  passenger  traffic  on  respondent's  line 
in  Wisconsin,  the  existing  passenger  service  at  Maiden  Rock, 
including  the  stopping  of  the  additional  through  train,  is  not 
unreasonably  inadequate.    Petition  dismissed. 

The  complaint  in  the  above  entitled  proceeding  relates  to  the 
adequacy  of  train  service  at  Maiden  Rock,  Wis.  The  petition 
sets  forth  that  the  population  of  Maiden  Rock  is  between  300 
and  400;  that  the  amount  of  business  transacted  at  that  place 
and  the  amount  yielded  to  respondent,  are  disproportionately 
large  as  compared  with  the  population;  that  respondent  derives 
more  business  from  that  station  than  it  does  from  villages  and 
cities  of  a  much  larger  size ;  that,  on  petitioner's  information  and 
belief,  Maiden  Rock  is  one  of  the  best  stations  for  the  respond- 
ent between  La  Crosse  and  St.  Paul,  in  both  passenger  and 
freight  receipts.  Petitioner  alleges  that  the  passenger  train  ac- 
commodations afforded  patrons  at  Maiden  Rock  and  vicinity,  for 
the  past  eighteen  months,  have  been  wholly  inadequate,  and  that 
for  the  past  three  months  they  have  been  even  worse.  Until 
eighteen  months  ago  and  for  a  long  time  prior  to  that  period, 
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respondent  stopped  at  least  two  trains  each  way  daily  at  said 
station ;  and  for  a  time  it  stopped  all  of  its  trains  on  signal.  Up 
to  about  three  months  ago  and  fifteen  months  prior  thereto,  re- 
spondent stopped  two  trains  daily  each  way  for  the  purpose  of 
receiving  passengers  bound  for  St.  Paul  and  Minneapolis,  and 
for  the  purpose  of  discharging  passengers  returning  from  those 
places.  About  three  months  ago  a  new  table  was  inaugurated, 
according  to  which  Maiden  Rock  gets  the  following  service: 


Arrive. 
Maiden  Ro<*k. 

8t.  Paul. 

North-l»oiincl.  No.  f»3 

South-liound.  No,  54 

Soutii-l)Ounil.  No.  4» 

11:00  a.  m. 
7:ftl  a.  ni. 
0:50  p.  m. 

Ar.  l:ro  p.m. 
Lv.(i:()5a.  m. 
Lv.  8:aO  p.m. 

Retrular  stop:  loc-al  train. 
Keif uiar  stop:  lociiMrain. 
^tops  only  to  M   off  pa>- 
senporsfpom  Twin01ti»>. 

The  north-bound  train  does  not  carry  a  dining  car. 

The  service  thus  afforded  to  petitioner  is  alleged  to  be  deficient 
in  three  respects :  First,,  people  traveling  to  the  Twin  Cities  to 
transact  business  are  given  only  a  few  hours  in  the  afternoon 
between  trains,  and  are  required  to  spend  practically  thirty-six 
hours  in  St.  Paul  or  Minneapolis  if  their  business  is  more  than 
can  be  transacted  in  a  few  hours ;  second,  only  one  north-bound 
train  stops  at  Maiden  Rock,  making  it  impossible  for  people  to 
travel  .'southward  to  la  Crosse  and  Winona  and  return  the  same 
day ;  third,  the  evening  train,  south-bound,  stops  only  to  let  off 
passengers  from  the  Twin  Cities,  but  not  to  take  on  passengers 
for  La  Crosse  or  Winona,  making  it  impossible  for  those  who 
desire  to  take  night  trains  east  to  Madison  or  Milwaukee  to  do 
so  without  starting  in  the  morning  and  consuming  a  whole  day 
to  get  to  their  destination. 

In  order  to  make  accommodations  adequate,  petitioner  asks 
that  the  following  changes  be  made  in  respondent's  schedule  of 
trains : 

(1)  Stop  either  No.  47,  north-bound,  arriving  at  5:46  a.  m., 
or  No.  49,  arriving  at  9 :02  a.  m.,  to  take  on  passengers  for  the 
Twin  Cities. 

(2)  Stop  Xo.  51,  north-bound,  arriving  at  8:02  p.  m.,  to  let 
off  passengers  from  La  Crosse,  Winona    and  Alma. 

(3)  Stop  No.  48,  south-bound,  arriving  at  9:50  p.  m.,  to  take 
on  passengers  destined  to  La  Crosse  or  Winona. 
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Petitioner  avers  that  freight  train  accommodations  are  seldom, 
if  ever,  used,  and  are  such  that  they  cannot  be  taken  into  con- 
sideration when  determining  the  adequacy  of  the  service. 

A  hearing  was  held  in  the  office  of  the  Railroad  Commission 
on  Sep.  16,  1909.  IV.  C.  Owen  appeared  for  the  petitioner; 
ll'oodward  &  Lees  for  the  respondent. 

The  testimony  offered  by  petitioner,  in  a  general  way,  covered 
the  ground  covered  by  the  petition.  Several  additional  points 
were,  however,  developed.  One  of  these  was  that  train  No.  48 
at  the  present  time  stops  at  Maiden  Rock  practically  every  night, 
having  missed  but  one  night  since  June  last,  according  to  peti- 
tioner "s  recollection.  The  adequacy  of  petitioner's  facilities,  as 
compared  with  the  facilities  enjoyed  by  local  stations  similarly 
situated,  and  the  practicability  of  changes  in  the  schedule  when 
the  interstate  and  through  character  of  the  service  afforded  by 
the  various  trains  mentioned  is  considered,  constituted  the  only 
real  issue.  !    . 

The  testimony  of  the  passenger  traffic  manager  of  the  respond- 
ent emphasized  the  fact  that  the  Burlington  road  has  the  longest 
route  between  the  Twin  Cities  and  Churago  among  the  three 
large  systems  operating  between  those  two  commercial  centers. 
The  distance  by  the  North  Western  is  402  and  398  miles,  respec- 
tively; by  the  St.  Paul  409  miles;  and  by  the  Burlington  431 
miles.  This  makes  it  more  difficult  for  the  respondent  to  main- 
tain the  speed  set  by  its  competitors.  The  fact  that  through 
travel  is  relatively  much  heavier  now  than  it  was  formerly  also 
complicates  the  situation.  Adherence  to  schedule  time  is  one  of 
the  great  inducements  held  out  to  the  traveling  public.  The 
trains  running  into  Chicago  over  the  division  involved  in  this 
complaint  are  recorded  as  about  98  per  cent  perfect,  a  feat  which 
gives  respondent  an  advantage  in  competition  with  the  other  two 
roads  and  which  somewhat  offsets  the  longer  distance  to  be  trav- 
eled. Records  of  the  time  made  by  various  trains  of  the  three 
competitors  show  that  the  schedules  of  the  other  two  require 
faster  running  time  than  the  Burlington,  but  their  schedules  are 
said  to  be  not  so  generally  adhered  to. 

The  witness  cited  instances  from  adjoining  states  to  show  that 
the  service  afforded  Maiden  Rock  is  as  good  as  that  afforded  all 
local  stations  lying  in  close  proximity  to  large  commercial  centers, 
such  as  Omaha,  St.  Joseph,  Chicago  and  other  points. 
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About  85  per  cent  of  the  earnings  from  passenger  traffic  on 
respondent's  line  in  Wisconsin  are  derived  from  interstate  traffic. 
The  earnings  of  the  two  large  competing  systems  are  approxi- 
mately one-half  interstate  and  one-half  intrastate.  The  earnings 
from  purely  local  traffic,  as  shown  by  the  record  of  local  trains 
No.  53  and  No.  54,  are  but  32  cts.  per  mile. 

Records  of  ticket  sales  at  the  various  stations  from  Prescott 
to  Potosi  for  three  years  were  put  in  evidence.  It  does  not  ap- 
pear from  these  records  that  any  station  is  getting  comparatively 
better  service  than  Maiden  Rock,  except,  perhaps,  Fountain  City. 
The  additional  service  given  that  station  at  present  is  that  train 
No.  48  stops  not  only  to  let  off  passengers  from  the  Twin  Cities, 
but  also  from  Alma ;  that  train  No.  51  stops  regularly. 

Now,  as  to  the  feasibility  of  stopping  any  one  of  the  four 
trains  mentioned  in  the  petition,  the  testimony  of  the  passenger 
traffic  manager,  summarized  according  to  the  bearing  it  had  on 
each  separate  train,  was  as  follows: 

Train  No.  47 — This  train  is  operated  on  a  schedule  of  twelve 
hours  and  fifty  minutes  between  Chicago  and  the  Twin  Cities. 
The  two  competing  lines  run  corresponding  trains  in  twelve  hours 
and  twenty-five  minutes  (C.  &  N.  W.)  and  twelve  hours 
and  thirty-five  minutes  (C.  M.  &  St.  P.).  In  conjunction  with 
south-bound  train  No.  48,  train  No.  47  is  the  only  one  left  for 
through  travel  between  Chicago  and  the  Twin  Cities,  all  the  other 
trains  being  either  local  or  through  Chicago-Seattle  trains.  For- 
merly No.  47  carried  not  more  than  nine  or  ten  coaches ;  now  it 
has  eleven,  twelve,  and  sometimes  fourteen  coaches.  It  is  diffi- 
cult to  maintain  its  schedule.  The  increased  load  makes  a  stop 
at  local  stations  even  more  serious,  since  just  so  much  more  time 
is  consumed  in  stopping  and  starting  a  heavy  train. 

Train  No.  49— Since  May  25,  1909,  this  train  has  been  a 
through  train  to  Seattle.  It  makes  the  run  from  Chicago  to  the 
Twin  Cities  in  twelve  hours  and  thirty  minutes,  while  correspond- 
ing trains  on  the  North  Western  and  St.  Paul  roads  make  the 
run  in  eleven  hours  and  thirty  minutes  and  twelve  hours  and  fif- 
teen minutes,  respectively.  It  also  is  heavier  than  formerly  and 
maintains  its  schedule  time  without  difficulty. 

Train  No.  51— Since  May  23,  1909,  this  train  likewise  has 
been  a  through  Seattle  train.  It  makes  the  run  between  Chicago 
and  the  Twin  Cities  in  twelve  hours  and  thirty  minutes  as  com- 
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pared  with  twelve  hours  and  fifteen  minutes  and  twelve  hours 
for  corresponding  trains  on  the  North  Western  and  St.  Paul 
roads.  Its  average  speed  between  Savannah  and  La  Crosse  is 
thirty-seven  miles,  and  between  La  Crosse  and  St.  Paul  thirty-one 
and  six-tenths  miles  per  hour.  Between  stations,  to  maintain  its 
schedule,  it  makes  as  high  as  sixty-two  miles  an  hour  at  certain 
points,  which  is  in  excess  of  what  is  desirable  for  this  division. 
The  average  curvature  north  of  La  Crosse  is  about  10  degrees 
in  excess  of  that  south  of  La  Crosse.  According  to  an  agree- 
ment entered  into  recently  between  the  respondent  and  the 
Northern  Pacific,  the  schedule  time  of  train  No.  51  is  to  be 
reduced  half  an  hour.  In  order  to  comply  with  the  terms  of  this 
agreement,  necessitated  by  the  traffic,  -in  all  probability  the  pres- 
ent stop  at  Fountain  City  will  have  to  be  eliminated. 

Train  No.  48 — This  train  at  present  makes  the  run  southward 
in  twelve  hours  and  thirty  minutes.  Corresponding  North  West- 
ern and  St.  Paul  trains  make  the  same  run  in  eleven  hours  and 
fifty- five  minutes,  and  twelve  hours  and  twenty  minutes,  respec- 
tively. Still,  in  view  of  the  daily  stop  now  made  at  Maiden 
Rock  to  let  oflF  passengers  from  the  Twin  Cities,  respondent  will 
concede  petitioner's  demand  with  respect  to  No.  48  and  stop  on 
flag  to  take  on  passengers  for  La  Crosse  and  Winona. 

In  view  of  the  foregoing  concessions,  which  we  thoroughly 
approve,  the  only  points  which  remain  to  be  disposed  of  by  this 
Commission  are  the  alternative  stopping  of  north-bound  Nos. 
47  and  49,  and  the  stopping  of  No.  51  to  let  off  passengers  from 
La  Crosse  and  Winona.  The  concession  made  is  substantial,  in 
that  it  will  enable  travelers  to  take  night  trains  for  the  east  and 
southeast  of  La  Crosse,  bringing  them  into  their  various  destina- 
tions the  next  morning,  instead  of  requiring  an  entire  day  to 
make  the  trip  and  be  on  hand  for  business  the  next  morning. 

Insofar  as  the  stopping  of  No.  51  is  concerned,  this  matter  has 
been  before  the  Commission  in  connection  with  the  case  of  Tate 
V.  C.  B.  &  Q,  R.  Co.  2  W.  R.  C.  R.  348.  In  that  case  the  de- 
mand of  petitioner  was  two- fold:  first,  that  respondent  be  re- 
quired to  take  on  passengers  at  Chicago  on  No.  51,  destined  for 
Cassville;  second,  that  respondent  stop  at  Cassville  to  take  on 
passengers  destined  for  Prairie  du  Chien.  The  respondent  con- 
ceded the  first  demand,  and  the  Commission  ruled  against  peti- 
tioner on  the  second  count.  The  Commission  used  the  following 
language  in  dismissing  the  complaint  (p.  354)  :  Digitized  by  GoOglc 


316  RAILROAD    COMMISSION    OP    WISCONSIN*. 

.  "Being  a  train  of  the  character  previously  described,  operat- 
ing under  severely  competitive  conditions,  it  is  obvious  that  every 
additional  stop  would  lessen  or  cripple  its  efficiency.  Every  rail- 
way ccmpany  is  entitled  to  operate  its  trains  in  such  a  manner 
as  to  compete  upon  the  most  iavorable  terms  consistent  with  tlie 
test  of  reasonably  adequate  service  at  all  points  served  by  it." 

The  decision  in  which  the  foregoing  language  was  used  was 
rendered  April  24,  1908.  Since  that  date  circumstances  have 
arisen  which  make  competition  even  more  severe,  and  increase 
the  demands  upon  train  No.  51.  If  the  Commission  did  not  feel 
justified  at  that  time  in  interfering  with  the  operation  of  respond- 
ent's through  trains,  there  ap'pears  to  be  even  less  ground  at  the 
present  time  to  warrant  such  interference,  and  if  the  Commission 
intercedes  at  Maiden  Rock,  similar  conditions  will  compel  it  to 
intercede  at  other  points,  to  the  disadvantage  of  the  operation  of 
train  No.  51. 

What  is  true  with  respect  to  No.  51,  seems  to  apply  almost 
with  ecjual  force  to  trains  Nos.  47  and  49,  particularly  the  latter. 
The  question  of  service  to  local  stations  on  respondent's  line  was 
passed  upon  by  the  Commission  in  two  other  cases,  Kemp  v, 
C.  B.  &  Q.  R.  Co.  3  \V.  R.  C.  R.  350;  and  Burkholder  v.  C.  B, 
&  Q.  R.  Co.  2  W.  R.  C.  R.  765.  In  both  of  these  cases  the  de- 
mands of  petitioner  did  not  entail  as  serious  an  interference  with 
through  traffic  as  the  demands  in  the  case  before  us.  Both  peti- 
tions were  dismissed,  and  the  Commission  pointed  out,  that  the 
testimony  showed  that  more  people  would  probably  be  discom- 
moded than  accommodated  by  the  changes  asked  for. 

In  the  case  of  Dyer  r.  C.  M.  &  St.  P.  R.  Co.  2  W.  R.  C.  R. 
621,  ()26,  this  Commission  used  the  following  language: 

"Through  interstate  trains,  like  the  one  under  consideration, 
engaged  in  conveying  persons  long  distances  at  a  rapid  speed  in 
competition  with  similar  trains  on  other  roads,  are  not  designed 
to  perform  local  service  between  stations,  and  ought  not,  in  jus- 
tice to  the  railway  C(im])any  or  to  the  traveling  public,  be  ever 
required  to  do  so  except  in  case  of  imperative  necessity.'* 

Another  case  which  throws  light  upon  the  present  situation,  is 
that  of  Schnndt  7'.  (/'.  A'.  R.  Co.  {ante,  p.  121),  and  Mississippi 
R.  R.  Com.  V.  III.  C.  R.  Co.  203  V.  S.  335,  cited  therein.  The 
latter  case  grew  out  of  an  order  of  the  Mississippi  railroad  com- 
mission to  compel  the  above  named  railroad  company  to  stop 
through  limited  trains  at  Magnolia  in  that  state.     The  service 
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already  given  to  Magnolia  by  the  company  when  the  order  was 
made,  and  which  the  complainants  objected  to,  was  as  shown  in 
the  schedule  given  below,  which  also  gives  the  time  of  the  arrival 
of  the  trains  at  New  Orleans,  in  Louisiana,  their  destination: 


Train  No. 

Leave 
Mairnolla. 

Ar.ive  New 
Orleans. 

5 

5:15  a.  m. 
ft:l)()  a.  m. 
6:5d  p.  m. 

7:50  a.  n\ 

31  

9:35  a.  m. 

23 

10:20  p.  m. 

This  the  railroad  commission  of  Mississippi  foimd  to  be  inade- 
quate and  therefore  ordered  certain  limited  mail  trains  to  stop 
at  Magnolia,  whereupon  the  railroad  company  appealed  to  the 
federal  courts. 

It  appears  that  Magnolia  is  an  important  town  having  then  a 
population  of  about  1,200  people,  shipping  between  11,000  and 
14,000  bales  of  cotton  and  from  5,000  to  6,000  tons  of  cotton 
seed  per  annum,  and  that  from  and  to  it  there  was  a  large  pas- 
senger traffic;  that  the  early  hours  for  the  departure  of  the 
trains  were  objectionable  to  the  public  affected. 

The  matter  came  before  the  United  States  supreme  court  on 
appeal,  and  on  the  question  of  adequacy  of  the  service  the  court 
said: 

"We  think  that  the  railroad  company  has  fully  performed  its 
duty  towards  the  town  in  the  way  of  furnishing  proper  and  ade- 
quate and  reasonable  accommodation,  without  stopping  these  inter- 
state trains  as  ordered,  and,  therefore,  the  order  of  the  commis- 
sion was  improper  and  illegal,  and  not  merely  an  incidental  in- 
terference with  the  interstate  commerce  of  the  company." 

In  the  case  of  Atlantie^oast  Line  v.  Wharton,  207  U.  S.  336, 
337,  cited  in  the  Dyer  case  referred  to  above,  the  supreme  court 
of  the  United  States  uses  the  following  language: 

"But  assuming  that  the  number  actually  inconvenienced  by  the 
want  of  fast  trains  was  'quite  large/  as  said  by  some  witnesses, 
it  is  perfectly  evident  that  the  number  would  be  small  compared 
with  the  inconvenience  of  the  much  larger  number  of  through 
passengers  resulting  from  the  stoppage  of  these  trains  at  Latta 
and  other  similar  stations  in  the  state.  To  stop  these  trains  at 
I^tta,  and  other  stations  like  it,  which  could  bring  equally  strong 
reasons  for  the  stoppage  of  the  trains  at  their  stations,  would 
wholly  change  the  character  of  the  trains,  rendering  them  no  bet- 
ter in  reerard  to  speed  than  the  other  trains,   39   and   40,   and        t 
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would  result  in  the  inability  of  what  had  been  fast  trains  to  make 
their  schedule  time,  and  a  consequent  loss  of  patronage,  also  the 
loss  of  compensation  for  carrying  the  mails,  which  would  be 
withdrawn  from  them,  and  the  end  would  be  the  withdrawal  of 
the  trains,  because  of  their  inability  to  pay  expenses.  All  thes** 
are  matters  entitled  to  consideration  when  the  question  of  con- 
venience and  adequate  facilities  arises.*' 

The  same  principles  are  discussed  and  the  authorities  cited  in 
Farmer  v.  D.  S,  S.  &  A.  R,  Co.  1  W.  R.  C  R.  316. 

The  decisions  cited  and  referred  to  above  prescribe  the  limita- 
tions to  any  action  which  this  Commission  may  lawfully  take. 
When  the  established  lines  of  action  are  applied  to  the  facts  in 
the  case  before  us,  the  conclusion  is  inevitable,  that  beyond  the 
stopping  of  train  No.  48,  which  respondent  has  consented  to  do, 
this  Commission  is  without  power  to  compel  additional  local 
service.  The  respondent  is  willing  to  operate  its  local  train  in 
both  directions  in  any  manner  and  upon  any  schedule  which  the 
various  localities  may  express. 

In  view  of  the  unusually  small  proportion  of  intrastate  traffic, 
as  compared  with  interstate  traffic,  on  the  line  of  the  railway  in 
question,  the  present  service  at  Maiden  Rock  is  not  unreasonably 
inadequate.  It  is  assumed  that  the  respondent  will  stop  train 
No.  48  regularly  at  Maiden  Rock. 

It  IS  Therefore  Ordered,  That  this  petition  be  and  it  is 
herebv  dismissed. 
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DANIEL  SHAW  LUMBER  COMPANY 

vs. 
CHICAGO,    ST.     PAUL,    MINNEAPOLIS    AND    OMAHA     RAILWAY 
COMPANY. 


Decided  Nov.  8,  1909. 


Petition  alleging  unusual  and  exorbitant  charges  on  certain  shipments 
cf  legs  from  Hatch's  Spur  and  Cobban  to  Eau  Claire,  the  rate 
contended  for  was  in  effect  from  a  point  beyond  said  points 
and  subsequent  to  shipments  was  made  effective  from  them. 

Held:  That  the  charges  exacted  were  unusual  and  exorbitant  and  re- 
fund ordered. 

The  petitioner  is  a  corporation  engaged  in  the  kimber  business 
at  Eau  Claire,  Wis.  It  alleges  than  on  and  between  April  9 
and  April  13,  inclusive,  1909,  it  shipped  nine  cars  of  logs  from 
Hatch's  Spur,  Wis.,  to  Eau  Claire,  Wis.,  on  which  the  charges 
were  assessed  and  collected  on  the  basis  of  the  lumber  rate  of 
5.5  cts.  per  cwt.,  minimum  load  requirement  30,000  lbs.,  making 
a  total  charge  of  $148.50;  that  on  and  between  April  1  and 
April  8,  inclusive,  1909,  it  also  shipped  twenty-five  cars  of  logs 
from  Cobban,  Wis.,  to  Eau  Claire,  Wis.,  on  which  the  charges 
were  assessed  and  collected  on  the  basis  of  the  said  lumber  rate 
of  5.5  cts.  per  cwt.,  minimum  load  requirement  30,000  lbs.,  mak- 
ing a  total  of  $412.50;  that  on  the  dates  said  shipments  moved, 
the  respondent  had  in  effect  from  Cornell,  Wis.,  to  Eau  Claire, 
Wis.,  a  rate  of  $1.25  per  1,000  feet,  minimum  charge  $6.25  per 
car,  which  rate  was  carried  in  respondent's  tariff  G.  F.  D.  1927 ; 
that,  effective  April  9,  1909,  the  said  rate  was  established  from 
Cobban,  Wis.,  to  Eau  Claire,  Wis.,  and  on  April  21,  1909,  from 
Hatch's  Spur  to  Eau  Claire,  which  rates  were  carried  in  re- 
spondent's tariffs  G.  F.  D.  1927-A  and  G.  F.  D.  1927-B,  re- 
spectively; that  under  the  circumstances  existing,  the  charges 
exacted  from  the  petitioner  for  the  aforesaid  shipments  were 
unusual  and  exorbitant;  wherefore  petitioner  prays  that  the  re- 
spondent be  authorized  and  directed  to  refund  to  it  the  difference 
between  the  rate  of  5.5  cts.  per  cwt.  and  the  rate  of  $1.25  per 
1;000  feet  upon  the  aforesaid  shipments. 
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The  respondent  railway  company  admits  all  the  allegations  of 
the  petition  and  joins  in  the  prayer  thereof. 

The  matter  was  submitted  nron  the  pleadings,  vouchers,  sched- 
ules and  documents  on  file. 

It  appears,  according  to  the  freight  bills,  that  for  the 
twenty-five  cars  of  logs  shipped  from  Cobban  to  Eau  Gaire. 
Wis.,  on  and  between  April  1  and  April  8.  1909,  and 
for  the  nine  cars  shipped  from  Hatch's  Spur  to  Eau  Qaire,  Wis., 
on  and  between  April  9  and  April  13,  1909,  the  petitioner  was 
charged  at  the  rate  of  5.5  cts.  per  cwt.  on  30,000  lbs.,  making 
$16.50  per  car,  amounting  to  $561  on  all  the  shipments.  The 
rate  exacted  was  the  lumber  rate  on  shipments  for  distances  of 
thirty  miles  and  over  twenty-five  miles,  applicable  between  all 
stations  in  Wisconsin  on  the  respondent's  lines,  as  appears  by 
-  its  said  tariff  G.  F.  D.  No.  24689,  effective  April  80,  1907,  and 
still  in  force.  This  tariff  is  subject  to  the  Western  Trunk  Line  cir- 
cular No.  1-B,  which  includes  logs  in  the  list  of  articles  taking 
the  lumber  rates.  The  distance  from  Cobban  to  Eau  Claire  is 
twenty-eight  miles,  and  from  Hatch's  Spur  to  Eau  Claire  thirty 
miles;  therefore,  there  being  no  other  rate  applicable,  the  rate 
of  5.5  cts.,  as  charged  on  the  shipments,  was  the  legal  rate. 

Respondent's  tariff,  G.  F.  D.  No.  1927,  effective  Feb.  6,  1909, 
named  a  rate  of  $1.25  per  1,000  feet  on  shipments  of  logs  from 
Cornell  to  Eau  Qaire.  Cornell  is  five  miles  beyond  Cobban,  and 
three  miles  beyond  Hatch's  Spur,  on  the  same  line;  and  ship- 
ments from  Cornell  to  Eau  Qaire  would  pass  through  Cobban 
and  Hatch's  Spur.  Tariff  G.  F.  D.  No.  1927  was  superseded 
by  G.  F.  D  No.  1927-A,  effective  April  9,  1909.  The  only 
change  contained  in  the  latter  tariff  was  the  addition  of  Cobban, 
as  a  shipping  point.  Tariff  G.  F.  D.  No.  1927-A  was,  in  turn, 
superseded  by  tariff  G.  F.  D.  No.  1927-B,  effective  April  21. 
1909,  and  is  still  in  force.  This  tariff  names  the  same  rate  as 
the  previous  tariffs,  that  is,  $1.25  per  1,000  feet  to  Eau  Claire, 
and  includes  Anson,  Brunet,  Cobban,  Cornell,  Hatch's  Spur  and 
Jim  Falls  as  shipping  points.  • 

It  thus  appears  that  the  claim  here  presented  is  similar  in 
principle  to  a  number  heretofore  passed  upon  by  the  Commis- 
sion, and  resulted  from  the  absence  of  a  specific  rate  applicable 
from  points  from  which  shipments  had  not  previously  moved  to 
a  sufficient  extent  to  demand  a  specific  rate. 
The  petitioner  is 'unable  to  furnish  a  separate  scale  of  each> 
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car.  The  only  information  that  it  can  furnish  is  the  total  num- 
ber of  feet  shipped.  Upon  this  basis  the  following  statement 
has  been  made  up  as  the  nearest  approximation  that  can  be  made 
under  the  circumstances. 

Taking  the  total  number  of  feet  as  shown  in  the  statement, 
the  charges  may  result  in  a  slight  difference  in  favor  of  the  pe- 
titioner, for  the  reason  that  if  any  of  the  cars  were  loaded  with 
less  than  5,000  feet,  such  cars  should  be  charged  $6.25,  that  be- 
ing the  minimum  provided  in  the  above  tariffs.  This  could, 
however,  make  but  a  slight  difference  in  the  total  amount  to  be 
refunded,  and  there  being  no  record  of  the  actual  scale  of  the 
logs  on  each  car,  such  difference  will  have  to  be  disregarded. 

STATEMENT. 


Datf*. 
1909. 

Way 

bin 

No. 

Car 

No. 

15.221 
51.79J 
14.969 
15.129 
14,856 
1.^.221 
51.799 
15.  U9 
l.'>.Oil 
14.995 
50.211 
14.2/3 
15.017 
49.353 
1.1. 063 
14,965 
14.331 
14.855 
14.213 
14,37? 
49.403 
14,147 
14.875 
15,211 
14.)59 

14,969 
15,287 
15,221 
14,675 
51.799 
15.129 
15,211 
1.1,315 
14,!  59 

Charges  as 
collectrd. 
3(>.000  lbs. 
per  car: 
rate  5.5 
cts.  per 
cwt. 

No.    fert 
un  cars. 

Charsres 

at  tl.25 

perl.OCO 

ft. 

Amount 
ovcr- 
char^  e. 

Ftoi 
A) 

A] 

m  Ck>bban : 

jrll  5 

25 
28 

38 
27 
26 
41 
40 
39 
18 
19 
34 
33 
22 

.-;5 

32 
23 
44 
46 
45 
11 
42 
36 
24 
21 
20 

57 
51 
52 
50 
54 
55 
56 
60 
61 

116  50 
16  50 
16  50 
]6S)0 
16  50 
16  50 
16  LO 
16  50 
16  50 
16  50 
16.^0 
16  50 
16  50 
16  5) 
16  5) 
16  50 

15  50 

16  50 
16  50 
16  ;« 
16  fO 
16  50 
16  50 
16  50 
16  LO 

5 

7 ; 

h 

5 

7 

7 

7 

3 

3 

« 

6 

5 

*       « 

6 

5 

8 

8 

- 

8 

1 

7 

6 

5 

3 

3 

n  Jim  Falls    (Hatch's 

^pur). 

pril  10 

SI12  50 

116  50 
16  50 
16  50 
16  50 
16  50 
16  50 

iro.080 

t!62  60 

r49  90 

•       9 

9 

9 

•      10 

•      10 

*      10 

16  50 
16  50 
16  50 

1 

•      13 

1 

*      13 

47,400 

139  25 

$148  50 

U9  25 

ToUI 

1561  00 

177. 48 J 

<221  85 

3b39  15 

1— B.  D. 
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For  the  reasons  stated,  we  find  and  determine  that  the  charges 
exacted  of  the  petitioner  for  the  aforesaid  shipments  were  un- 
usual and  exorbitant,  and  that  the  reasonable  charge  to  have  been 
exacted  therefor  would  have  been  the  rate  provided  in  respond- 
ent's tariff  G.  F.  D.  No.  1927-B,  above  referred  to.  As  appears 
from  the  foregoing  statement  the  amount  of  the  refund  is 
$339.15. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company  be  and  the  same  is 
hereby  authorized  and  directed  to  refund  to  the  said  Daniel 
Shaw  Lumber  Company  the  said  sum  of  $339.15,  the  excess 
charges  exacted  for  the  aforesaid  shipments  of  logs. 
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WISCONSIN  BOX  COMPANY 

vs. 
CHICAGO  AND   NORTH   WESTERN   RAILWAY   COMPANY. 


Decided  Nov.  18,  1909, 


Petition  alleging  excessive  charges  on  certain  shipments  of  box  lum- 
ber from  various  points  to  Wausau. 

Held:  That  the  charges  exacted  were  unusual  and  exorbitant  and  re- 
fund ordered. 

The  Wisconsin  Box  Company  is  a  corporation  having  its 
principal  place  of  business  at  Wausau,  Wis.  It  is  engaged  in 
the  business  of  the  manufacture  and  shipment,  among  other 
things,  of  box  shooks  at  its  factory  located  at  Wausau,  Wis.  It 
alleges  that  between  March  10,  1909,  and  Aug.  31,  1909,  it 
shipped  over  the  respondent's  lines  forty-nine  cars  of  box  lum- 
ber from  the  points  named  in  the  schedule  hereinafter  set  forth 
to  the  city  of  Wausau,  Wis.,  upon  which  the  respondent  charged 
the  sum  of  $227.94  over  and  above  the  lawful  rate  which  the 
said  respondent  is  entitled  to  collect ;  that  there  is  due  to  the 
petitioner  for  said  excess  charge  the  sum  of  $227.94;  and  that 
the  following  is  a  statement  giving  the  date  of  shipment,  car 
number,  shipping  point,  weights,  amount  paid,  and  amount  of 
refund  due  on  each  car: 
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STATEMENT. 


Dat4>  of  shlD- 
mcnt. 


Car  No. 


Fro-p. 


Rate,  I  Wi»l»ht, 
ct  .         lbs. 


Freight 
paid. 


Amount 
ovcr- 
chaive. 


Apr. 
Jnnc 

23   

1  

g  

*t 

14   

*< 

15   

July 
ft 

3    

13    

(i 

17    

June  M  1 

July 
•f 

19   

29    

44 

29    

AUK. 

3  

s   

It 

13   

ii 

14    

f« 

16   

«* 

28    

•1 

19    

Mar 

18   

« 

19   

•f 

22   

«< 

26    

Apr. 
July 
Aug. 

8   

6 

1    

1    

44 

94    

June  i«    1 

12   

«4 

16   

l< 

18   

July 

1    

1    - 

June  M  1 

i« 

25   

(t 

26   

Aug. 

6    

18   

i< 

19    

May  24  1 

July 
Aug. 
Mar. 

18 

1   

11   

June  28      .  1 

Aug. 

14   

13    

»* 

21 

May  ia   1 

i.'nwi 

16096 
61701 


6(887 
94S67 
04480 
37700 
15507 
00021 
732» 
2-250S 
87275 
86829 
6S420 
60760 
0'j634 
83106 


83585 
80902 
77284 
74007 

106128 
39618 
10354 
60109 
78226 
679S4 
6780 
14876 
20130 
TISO'J 

108104 
85206 
88460 
58138 
04342 
65820 
05154 

116380 
78674 
29846 
86170 
26253 

105138 
73874 

105044 
84090 


Odanah  

Odanah  

Odanah  

Odanah  

Odanah  

Odanah  

Odanah  *. 

Odanah  

Odanah  

Odanah  

Odanah  

Odanah  

Odanah  

Odanah  

Odanah  

I  Odanah  

j  Odanah  

i  Odanah  

I  Odanah  

Marathon    

Marathon    

Marathon    

Marathon   

Marathon    

Marathon    

Marathan    

Marathon    

Marathon    

Antigo  

Antlgo  

Antigo  

Antigo  , 

Antigo   , 

Antigo  

Antigo   , 

Antigo 

Antigo 

Marshfleld 

Marshfleld    

Marshfleld    

Birnamwood     

Lac  du  Flambeau. 

Lac  du  Flambeau. 

Deerbrook    

Deerbrook    

Edgar    

Edgar    

Etlgar    

Echlln   


6S»600 

60.600 

CT.OOO 

64.000 

67,000 

6 

48.000 

44.500 

86.800 

56.800 

R 

56,500 

61.400 

48.800 

54.000 

54.200 

86.400 

46.800 

84.800 

47.800 

51.000 

47,800 

40.109 

42,300 

68,400 

37.000 

60.100 

41,750 

60.600 

41.700 

44.450 

40.060 

40.800 

41.260 

38.200 

44.450 

44.050 

42.800 

81,250 

86.700 

38.100 

33.000 

66.100 

41.800 

48.000 

4^ 

86,400 

4V& 

80,600 

44.200 

42,100 

43.000 

10 

46.400 

981  15 

26  80 
88  06 

82  46 

83  50 

21  06 

22  25 
18  15 
28  15 
28  25 
80  70 
24  15 

27  00 
27  10 
18  20 

23  15 

17  40 
23  90 
26  60 

14  84 
12  08 
12  69 
80  68 

11  10 

18  OS 

12  68 
17  88 
12  51 
17  78 
16  02 
16  82 

16  50 

15  28 

17  78 
17  62 
17  12 

12  60 

10  71 

11  48 
10  17 
22  04 

20  90 

21  60 

16  88 

17  78 

13  26 

12  68 

18  17 
46  40 


96  25 
503 
5T9 
6  49 
670 
439 

4  45 
86^ 

5  63 
5  65 

•6  14 
483 
540 
5  -'0 
8  64 
463 

3  48 
478 

5  10 
478 

4  01 
4  23 
684 
870 
601 
4  17 
596 
4  17 
444 
4  OO 
40S 
4  12 

3  8? 

4  44 
4  40 
4  23 
8  19 
3  ST 
3  81 

3  39 

6  51 

4  18 
480 
864 
805 
4  42 
4  21 
4  89 
4  64 


9227  04 
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Wherefore  petitioner  prays  that  respondent  be  authorized  and 
required  to  refund  to  it  the  said  sum  of  $227.94. 

Respondent,  answering  the  petition  herein,  admits  that  the 
petitioner  made  certain  shipments  over  the  lines  of  respondent, 
and  that  it  believes  that  the  statement  set  forth  in  the  petition 
is  substantially  correct  with  respect  to  the  transportation  of  the 
cars  therein  named,  but  says  that  there  are  certain  errors  therein 
which  will  be  more  particularly  shown  upon  the  hearing  of  said 
complaint.  Further  answering  the  petition,  respondent  denies 
that  any  excess  was  charged  by  it  on  the  said  shipments  or  any 
of  them  over  and  above  the  lawful  rate  which  it  was  entitled 
to  collect  for  the  transportation  of  said  shipments ;  and  alleges 
that  the  rates  which  were  charged  on  said  shipments,  and  each 
of  them,  were  the  duly  and  legally  published  rates  in  effect  at 
the  time  of  the  movement  of  said  shipments  and  were  the  lawful 
rates  applicable  thereto;  and  the  respondent  further  denies  that 
there  is  any  sum  due  from  it  to  the  petitioner  and  that  any  order 
should  be  made  herein  for  refund  to  said  petitioner  as  prayed 
for  in  the  petition. 

The  rates  exacted  for  the  shipments  complained  of  were  under 
consideration  in  the  case  of  the  Wisconsin  Box  Co.  ct  aL  v,  C.  Mk 
&  St.  P.  R,  Co,  and  C.  &  N.  W,  R.  Co.,  3  W.  R.  C.  R.  605,  decided 
July  8,  1909.  In  that  case  it  was  held  that  the  rates  charged 
the  petitioner  were  excessive  and  an  order  was  entered  reducing 
the  same;  but  some  misunderstanding  having  arisen  as  to  the 
appUcation  of  certain  of  the  rates  established  by  said  order  to 
the  respondent's  lines,  a  supplemental  decision  was  made  in 
said  matter  on  Oct.  20,  1909,  determining  the  intention  and 
scope  of  such  order  in  its  application  to  the  respondent's  rates 
here  in  question.  The  consideration  given  to  the  matter,  both 
in  the  principal  decision  and  the  supplemental  decision  in  the 
case  mentioned,  renders  it  unnecessary  to  review  the  facts  which 
led  to  a  reduction  of  the  rates  challenged  by  the  petitioner.  The 
conclusion  reached  in  that  case  controls  the  instant  case. 

We  therefore  find  and  determine  that  the  charges  exacted  of 
the  petitioner  for  the  aforesaid  shipments  are  unusual  and  ex- 
orbitant, and  we  do  further  find  that  the .  reasonable  rates  for 
such  shipments,  respectively,  would  have  been  the  rates  appli- 
cable to  such  shipments  established  by  the  order  of  the  Com- 
mission in  the  case  above  mentioned. 
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Now,  Therefore,  it  is  Ordered,  That  the  Chicago  &  North 
Western  Railway  Company  be  and  it  is  hereby  authorized  and 
directed  to  refund  to  the  said  Wisconsin  Box  Company  the  sum 
of  $227.94,  being  the  total  amount  of  the  excess  charges  upon 
the  aforesaid  shipments. 
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WISCONSIN  BOX  COMPANY 

vs. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Decided  Nov.  18,  1909, 


Petition  alleging  excessive  charges  on  certain  shipments  of  box  lum- 
ber from  various  points  to  Wausau. 

Held:  That  the  charges  exacted  were  unusual  and  exorbitant  and  re- 
fund ordered. 

The  Wisconsin  Box  Company  is  a  corporation  having  its 
principal  office  at  Wausau,  Wis.  It  is  engaged  in  the  business 
of  the  manufacture  and  shipment,  among  other  things,  of  box 
shooks  at  its  factory  located  at  Wausau,  Wis.  It  alleges  that, 
between  April  24,  1909,  and  Oct.  5,  1909,  it  shipped  over  the 
respondent's  lines  twenty-two  carloads  of  box  lumber  from 
Rhinelander,  Arbor  Vitae  and  Merrill  to  Wausau,  Wis.,  upon 
which  said  respondent  charged  the  sum  of  $104.27  over  and 
above  the  lawful  rate  which  said  railroad  company  is  entitled 
to  collect ;  that  there  is  due  the  ^  etitioner  for  said  excess  charge 
the  said  sum  of  $104.27 ;  and  that  the  following  statement  shows 
the  date  of  shipment  of  each  car,  the  number  thereof,  the  place 
from  which  shipped,  the  rate  exacted,  the  weight,  etc.: 

STATEMENT. 


Date  of 
sblpmeaU 

Car  No. 

Prom 

Rate, 
els. 

Welifht. 
lbs. 

Freight 
paid. 

Amount 
over- 
charge. 

Apr.  84      

807» 
60686 

60190 
68282 

68814 
69626 
60886 
66218 
88780 
83S60 
00079 
41729 

200004 
84580 
86886 
87894 

101871 
68778 
89084 
87048 
18888 
80689 

Rhlnelander    

Arbor  Vltae  

Arbor  Vltae   

Merrill    

47,600 
40,400 
38.500 
46.900 
45.000 
46.800 
46,400 
41,000 
48,600 
45.600 
48.700 
46.800 
52,900 
49.000 
46.600 
51.200 
40.900 
47.900 
63.700 
89.800 
57,000 
68.400 

$23  80 
16  10 

15  40 
14  07 
13  50 

18  72 

13  62 

16  40 

19  44 

18  24 

19  38 

18  52 

17  87 

14  70 

18  64 

20  48 

19  27 
23  95 
26  a5 

19  90 
25  50 
81  20 

$176 
4  04 

Aug.   2     

••      4   

3  8> 

•*      4   

4  69 

••       4   

Merrill    

4  50 
4  68 

•*       5  

Arbor  Vltae  

Merrill    

"       7   

4  54 

"       7   

••       9   

Arbor  Vltae  

Arbor  Vltae  

Arbor  Vitue  

Arbor  Vltae  

Arbor  Vltae  

Merrill    

4  10 
4  8J 
4  56 
4  87 
4  68 
529 
4  90 

4  66 

5  12 
4  09 

4  79 
587 
396 

5  70 

6  84 

•*      10   

"      18   

*•     12   

"     14   

"     14   

Merrill    

"     19  

Arbor  Vltae   

Arbor  Vltae  

Merrill    

"     19   

•*     19   

Sept.  1    

Rhlnelander    

Rhlnelander    

Rhlnelander    

Rhlnelander    

Rhlnelander    

**     22   

"     22  

"     82   

Oct.     5  

$104  27 
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The  respondent,  answering  the  petition,  alleges  that  it  has  not 
been  able  to  verify  the  movements  of  the  shipments  set  forth 
in  the  petition,  but  believes  the  shipments  to  have  been  made  as 
therein  alleged;  and  that  the  rates  as  shown  in  the  petition  are 
correct,  and  also  avers  that,  effective  Nov.  14,  1909,  the  rates 
from  Arbor  Vitae  and  Merrill  to  Wausau,  Wis.,  will  be  reduced 
one  cent,  but  that  no  change  has  been  made  in  the  rate  from 
Rhinelander  to  Wausau,  Wis. 

The  claim  was  submitted  on  the  pleadings,  vouchers,  docu- 
ments and  schedules  on  file. 

This  claim  grew  out  of  the  same  state  of  facts  as  those 
passed  upon  in  the  case  of  the  JVisconsin  Box  Co,  v.  C.  M.  &  St. 
P.  R.  Co.,  3  W.  R.  C.  R.  605,  and  if  the  same  had  been  filed  prior 
to  the  decision  in  that  case,  it  would  have  been  included  therein. 
Under  the  circumstances  we  find  and  determine  that  the  charge 
exacted  of  the  petitioner  for  the  aforesaid  shipments  is  exor- 
bitual  and  unusual,  and  we  do  further  find  that  the  reasonable 
rate  for  such  shipments  would  have  been  the  rate  established 
by  the  Commission  in  the  case  of  the  Wisconsin  Box  Co.  et  al. 
V.  C.  M.  &  St.  P.  R.  Co.  and  C.  &  N.  W.  R.  Co.,  ante,  de- 
cided July  8,  1909. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwau- 
kee  &  St.  Paul  Railway  Company  refund  to  the  said  Wisconsin 
Box  Company  the  sum  of  $104.27,  being  the  total  amount  of 
the  excess  charges  upon  the  aforesaid  shipments. 
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C.  P.  TINKHAM 

vs. 

CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY, 
WISCONSIN  CENTRAL  RAILWAY  COMPANY. 


Decided  Nov,  19,  1909. 


Petition  alleging  excessive  charges  on  a  shipment  of  cedar  posts  from 
Bowler  to  Burlington,  caused  by  the  respondents  failing  to 
protect  an  intermedfate  point,  the  through  rate  contended 
for  being  placed  in  effect  subsequent  to  shipment. 

Held:  That  the  charges  exacted  were  excessive  and  refund  ordered. 

The  petitioner  is  a  dealer  in  lumber,  cedar  posts,  poles  and 
shingles.  He  alleges  that  on  or  about  April  30,  1909,  he  shipped 
from  Bowler,  Wis.,  to  Burlington,  Wis.,  over  the  lines  of  the 
above  named  respondents,  one  car  of  cedar  posts,  car  No.  26052, 
O — N,  weight  35,200  lbs. ;  that  said  car  arrived  at  destination 
May  1,  1909 ;  that  the  respondents  exacted  a  rate  of  14  cts.  per 
cwt.,  or  $49.28,  for  such  car,  said  rate  being  composed  of  the 
local  rate  of  9  cts.  from  Bowler  to  Waukesha,  and  a  local  rate 
of  5  cts.  f rem  Waukesha  to  Burlington ;  that  rates  from  stations 
further  removed  from  Burlington,  from  which  shipments  pass 
through  Bowler  to  Burlington,  making  Bowler  an  intermediate 
point,  carry  a  through  rate  of  I'l  cts.  per  cwt.;  that  the  rate 
charged  is  unusual  and  exorbitant,  and  that  a  reasonable  charge 
for  same  would  have  been  11  cts.  per  cwt.  Wherefore,  peti- 
tioner prays  that  the  respondents  be  authorized  and  directed  to 
refund  to  him  the  sum  of  $10.56,  being  the  amount  charged  for 
the  aforesaid  shipments  in  excess  of  11  cts.  per  cwt. 

The  Qiicago  &  North  Western  Railway  Company,  answering 
the  petition,  admits  the  allegations  thereof  with  respect  to  the 
occupation  of  the  petitioner  and  the  shipment  made  by  him. 
It  further  alleges  that  it  was  due  to  error  in  the  publication  of 
the  tariff  making  the  through  rate  of  11  cts.  per  cwt.  referred 
to  in  the  petition,  that  the  same  was  not  made  effective  at 
Bowler,  and  that  the  tariff  is  now  being  corrected  in  that  regard 
so  as  to  apply  said  11  ct.  rate  at  Bowler. 
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The  Wisconsin  Central  Railway  Company,  answering  the 
petition,  admits  the  formal  allegations  thereof  and  alleges  that 
any  carload  shipped  from  Bowler  to  Burlington,  Wis.,  at  the 
time  mentioned,  was  shipped  in  accordance  with  the  tariff  rates 
in  force,  and  that  the  charges  exacted  were  in  no  respect  un- 
lawful. 

The  matter  was  submitted  upon  the  pleadings,  papers,  sched- 
ules and  documents  on  file. 

This  is  a  case  in  which  an  intermediate  point  was  not  pro- 
tected by  a  through  rate.  It  is  conceded  by  the  respondent 
Chicago  &  North  Western  Railway  Company  that  such  omission 
was  due  to  oversight.  The  case  is  similar  to  Steven  &  Jarvis 
Lumber  Co.  v.  C,  St.  P.  M.  &  O.  R.  Co.  2  W.  R.  C.  R.  131,  and 
Fountain-Campbell  Lumber  Co.  v.  C.  St.  P.  M.  &  O.  R.  Co. 
3  W.  R.  C.  R.  63. 

For  the  reasons  stated  in  the  cases  cited,  a  refund  will  be 
authorized  in  the  instant  case. 

We  therefore  find  and  determine  that  the  charge  exacted  by 
the  respondents,  of  14  cts.  per  cwt.,  for  the  aforesaid  shipment 
of  one  car  of  cedar  posts  from  Bowler,  Wis.,  to  Burlington, 
Wis.,  is  excessive,  and  do  find  that  a  reasonable  charge  for  such 
shipment  would  have  been  a  through  rate  of  I'l  cts.  per  cwt. 
The  amount  of  the  excess  charge  upon  said  shipment  is  $10.56. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago  &  North 
Western  Railway  Company  and  the  Wisconsin  Central  Railway 
Company  be  and  the  same  are  hereby  authorized  and  directed 
to  refund  to  the  said  C.  P.  Tinkham  the  aforesaid  sum  of  $10.56. 
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H.  D.  EWER 
VB. 

CHICAGO,    ST.    PAUL,    MINNEAPOLIS    AND    OMAHA    RAILWAY 
COMPANY. 


Decided  Nov.  19,  1909. 


Petition  alleging  excessive  charges  on  certain  shipments  of  green  corn 
from  Eau  Claire  to  Ashland,  caused  by  respondent  inad- 
vertently omitting  the  rate  contended  for  from  its  tariff 
schedule.  The  schedule  being  corrected  subsequent  to  ship- 
ments. 

Held:  That  the  charges  exacted  were  excessive  and  refund  ordered. 

The  petitioner  is  a  wholesale  dealer  in  fruits  at  Ashland, 
Wis.  He  alleges  that  the  respondent,  prior  to  Aug.  21,  1909, 
charged  a  rate  of  44  cts.  per  cwt,  on  green  corn  shipped  from 
Eau  Claire  to  Ashland,  and  that  the  rate  on  such  commodity 
previous  to  said  date,  from  Eau  Claire  to  Duluth,  Minn.,  was 
20  cts.  per  cwt.;  that  on  and  between  July  27,  1909,  and  Aug. 
21,  1909,  he  shipped  over  respondent's  line  of  railway  from  Eau 
Claire  to  Ashland  seventeen  shipments  of  green  corn,  and  was 
charged  therefor  at  the  rate  of  44  cts.  per  cwt.,  and  that  such 
rate  was  exorbitant,  and  that  the  reasonable  rate  for  such  charge 
should  have  been  20  cts.  per  cwt. ;  that,  effective  Aug.  21,  1909, 
the  respondent  published  an  amendment  to  its  tariff  on  green 
corn  from  Eau  Claire  to  Ashland,  reducing  the  rate  to  20  cts. 
per  cwt.  Wherefore,  the  petitioner  prays  that  an  order  be  made 
and  entered  directing  the  respondent  to  refund  to  him  the  dif- 
ference between  the  amount  actually  paid  by  the  petitioner  on 
the  aforesaid  shipments  and  the  amount  that  he  should  have  paid 
at  the  rate  of  20  cts.  per  cwt. 

The  respondent  railway  company,  answering  the  petition  here- 
in, admits  that  for  a  period  previous  to  Aug.  21,  1909,  it  charged 
44  cts.  per  cwt.  on  green  corn  shipped  from  Eau  Qaire,  Wis.,  to 
Ashland,  Wis.,  and  that  shipments  of  green  corn  were  trans- 
ported from  Eau  Claire,  Wis.,  to  Duluth,  Minn.,  at  a  rate  of  20 
cts.  per  cwt.  It  also  alleges  that  its  supplement  tariff  No.  6  to 
G.  F.  D.  1555 — ^A,  contains  a  fourth  class  rate  on  corn  ^^gP^Qaje 
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Eau  Claire,  Wis.,  to  Ashland;  that  said  rate  was  omitted  from 
its  previous  tariff  through  inadvertence;  and  that  it  is  willing, 
with  the  consent  of  the  Commission,  to  reduce  and  refund  to  the 
petitioner  the  charges  on  any  shipments  that  moved  from  Eau 
Claire  to  Ashland  during  the  time  said  fourth  class  rate  was, 
inadvertently,  not  in  effect,  to  the  basis  of  the  fourth  class  rate 
therein  provided. 

The  claim  was  submitted  upon  the  pleadings,  papers,  vouchers, 
schedules  and  documents  on  file. 

In  accordance  with  previous  rulings  of  the  Commission  upon 
similar  claims,  the  prayer  of  the  petition  will  be  granted.  Ac- 
cording to  the  freight  bills  on  file,  it  appears  that  the  amount  of 
freight  paid  on  the  shipments  herein  involved  was  $54.32,  and 
that  if  the  rate  had  been  computed  upon  a  basis  of  20  cts.  per 
cwt,,  the  charge  would  have  been  $24.70,  or  $29.62  less  than 
the  amount  actually  charged. 

We  find  and  determine  that  the  rate  exacted  of  the  petitioner 
by  the  respondent  for  the  aforesaid  shipments  of  green  corn 
from  Eau  Claire,  Wis.,  to  Ashland,  Wis.,  is  unusual  and  ex- 
orbitant, and  do  further  find  that  the  reasonable  rate  for  such 
shipments  would  have  been  20  cts.  per  cwt. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company  be  and  the  same  is 
hereby  authorized  and  directed  to  refund  to  the  said  H.  D.  Ewer 
the  sum  of  $29.62,  being  the  excessive  charge  exacted  of  him 
by  the  respondent  for  the  aforesaid  shipments  of  green  corn. 
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OSHKOSH  BOTTLE  WRAPPER  COMPANY 

vs. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Decided  Nov,  19,  1909. 


Petition  alleging  overcharges  on  certain  shipmentB  of  bottle  wrappers 
from  Oshkosh  to  Milwaukee,  the  rates  exacted  being  based 
upon  an  excessive  and  prohibitive  minimum  weight  require- 
ment per  car.  Respondent  admits  the  allegations  of  the  peti- 
tion. 

Held:  That  under  the  circumstances  the  charge  exacted  of  the  peti- 
tioner by  the  respondent  was  unusual  and  exorbitant  Re- 
fund ordered. 

The  petitioner  alleges  that  on  Dec.  6,  12,  17,  24  and  31,  19(», 
and  Jan.  7,  13  and  21,  1909,  it  made  eight  shipments  of  bottle 
wrappers  from  Oshkosh,  Wis.,  to  Milwaukee,  Wis.;  that  upon 
said  shipments  the  respondent  charged  and  collected  the  sum  of 
$240.00,  same  being  based  upon  a  minimum  weight  of  240,000 
lbs.  at  10  cts.  per  100  lbs.;  that  said  rate  and  minimum  was 
carried  in  respondent's  tariff  2400 — D;  that  at  the  time  these 
shipments  moved,  other  lines  running  between  Oshkosh  and  Mil- 
waukee provided  for  a  minimum  of  24,000  lbs.  per  car,  and  that, 
had  these  shipments  moved  at  the  minimum  of  24,000  lbs.  per 
car,  plus  the  actual  weight  when  the  shipments  weighed  more 
than  24,000  lbs.  per  car,  the  charges  upon  same  would  have 
been  $193.10,  thereby  compelling  the  petitioner  to  pay  an  un- 
just and  unreasonable  overcharge  of  $46.90  upon  the  shipments 
aforesaid;  that  subsequent  to  the  movement  of  these  shipments, 
and  effective  April  15,  1909,  the  respondent  issued  a  tariff  re- 
ducing the  minimum  to  24,000  lbs.  per  car.  Wherefore,  the  pe- 
titi(Mier  prays  that  the  respondent  be  authorized  and  directed  to 
reftmd  to  it  the  said  sum  of  $46.90. 

The  respondent  railway  company  admits  the  allegations  of 
the  petition  as  to  the  movements  of  the  shipments  in  question 
and  the  charges  collected  upon  same,  and  joins  in  the  prayer  of 
the  petition  that  it  be  authorized  to  refund  to  the  petitioner  the 
sum  of  $46.90,  which  was  the  amount  unreasonably  exacted 
upon  the  aforesaid  shipments.  Digitized  by  GoOgle 
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The  claim  was  submitted  upon  the  pleadings,  papers  and  files. 
It  seems  that  at  the  time  the  shipments  in  question  moved, 
the  Chicago  &  North  Western  Railway  Company  and  the  Wis- 
consin Central  Railway  Company  had  in  effect  tariffs  covering 
shipments  of  bottle  wrappers  from  Oshkosh  to^  Milwaukee,  and 
providing  a  rate  of  10  cts.  per  100  lbs.,  with  a  minimum  loading 
requirement  of  24,000  lbs.  per  car.     The  respondent's  minimum 
requirement  in  effect  at  that  time  was  not  only  excessive,  but 
prohibitive  of  the  transportation  of  such  commodity  over   its 
line.     This  was  doubtless  due  to  an  oversight,  as  subsequent 
to  the  shipment  in  question  it  immediately  amended  its  tariff  on 
such  commodity  by  reducing  the  minimum  loading  requirement 
to  24,000  lbs.  per  car.     Except  for  such  modification,  it  could 
not  have  participated  in  the  transportation  of  such  commodity. 
Under    the   circumstances    we   find   and    determine   that    the 
charge  exacted  of  the  petitioner  by  the  respondent  for  the  afore- 
said shipments  of  bottle  wrappers  was  unusual  and  exorbitant, 
and  do  find  that  the  reasonable  charge  for  said  shipments  was 
the  sum  of  $193.10,  being  the  amount  computed  upon  the  basis 
of  the  respondent's  tariff  which  became  effective  April  15,  1909. 
Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  be  and  the  same  is  hereby 
authorized  and  directed  to  refund  to  the  said  Oshkosh  Bottle 
Wrapper  Company  the  sum  of  $4f6.90,  being  the  amount  of  the 
overcharge   exacted   upon   the  aforesaid   shipments. 
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WAUSAU  BOX  AND  LUMBER  COMPANY 

vs. 
CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPAN'Y. 


Submitted  Sep,  U,  1909.    Decided  Nov.  19,  1909. 


Petition  alleging  overcharges  on  certain  shipments  of  box  lumber 
fiom  various  points  tn  Wisconsin  to  Wausau,  Wis.  The  lates 
exacted  for  the  shipments  involved  herein  were  reduced  in 
the  case  of  Wis.  Box  Vo.  et  al.  v.  C.  M.  d  St.  P.  R.  Co.  et  al. 
3  W.  R.  C.  R.  635,  and  in  a  supplemental  order  in  said  case» 
ante.  The  conclusion  reached  in  that  case  controls  the  instant 
case. 

Held:  That  the  rates  exacted  by  the  respondent  fiom  the  petitioner 
are  unusual  and  exorbitant.     Refund  ordered. 

The  petitioner  is  a  corporation  having  its  principal  office  at 
Wausau,  Wis.  It  is  engaged  in  the  business  of  the  manufacture 
and  shipment,  among  other  things,  of  box  shooks  at  its  factory 
located  in  Wausau.  It  alleges  that  between  Jan.  4,  1909, 
and  July  17,  1909,  it  shipped  over  the  respondent's  lines  ten  car- 
loads of  box  lumber  from  various  points,  as'  hereinafter  sho^^, 
to  the  city  of  Wausau,  upon  which  the  respondent  charged  the 
sum  of  $43.06  over  and  above  the  reasonable  rate  which  said 
respondent  should  have  exacted ;  that  there  is  due,  therefore,  to 
the  petitioner,  for  said  excess  charged,  the  said  sum  of  $43.06 ; 
and  that  the  following  is  a  correct  statement  setting  forth  the 
date  of  shipment,  car  number,  shipping  point,  weight  and  amount 
of  refund  on  each  car: 

STATEMENT. 


Date. 


Car  No. 


ShippinfiT  polut. 


Weight, 
lbs. 


Over- 
chaiife. 


Jan.  4 
Mar.  19 
"  19 
*'  29 
«  28 
«  22 
"  24 
"  24 
May  2 
"       6 


45108 
08876 
eS187 

eie46 

WS79 
6000 


70901 
18406 
74407 


Bdgar  

Edgar  

EMgrar  

Bd^r  

Edgar  

EMgar  

Marathon  City 
Marathon  City 

Schofleld    

Schofleld    


80,000 
62,9U0 
49,000 
48,100 
46,800 
81,900 
83.700 
40.300 
61,100 
87.300 


$8  00 
629 
4  90 
481 
4  68 
8  19 
8  87 
408 
6  11 
8  78 

$48  06 


Digitized  by  VjOOQIC 


336  RAILROAD    COMMISSION   OP    WISCONSIN. 

The  petitioner  prays  that  the  respondent  be  required  to  re- 
fund to  it  the  said  sum  of  $43.06. 

The  answer  of  the  respondent  to  the  petition  herein  admits, 
in  substance,  that  the  shipments  were  made  and  the  charges 
therefor  exacted  as  alleged,  but  denies  that  the  said  charges 
were  excessive  and  that  the  petitioner  is  entitled  to  any  refund 
on  account  thereof. 

The  claim  herein  presented  came  on  for  hearing  on  Sept.  14, 
1909.  The  petitioner  was  not  represented.  The  respondent 
was  represented  by  Mr.  S.  A.  Lynde,  its  general  attorney. 

The  rates  exacted  of  the  petitioner  for  the  shipments  involved 
in  these  claims  were  under  consideration  in  the  case  of  Wiscon- 
sin Box  Company  ct  al,  v,  C.  M,  &  St.  P.  R,  Co.  and  C.  &  N. 
IV.  R.  Co.  3  W.  R.  C.  R.  605,  decided  July  8,  1009,  and  were 
reduced  by  an  order  of  the  Commission.  Some  misunderstand- 
ing arose  as  to  the  extent  of  the  order  and  its  application  to 
certain  rates  involved  in  these  claims.  To  remove  any  doubt 
as  to  the  intention  of  the  Commission,  a  supplemental  order  was 
made  and  entered  in  said  case  on  Oct.  20,  1909.  For  the  reasons 
stated  in  the  decisions  in  that  case  it  is  unnecessary  to  again  re- 
view the  contentions  of  the  parties  in  this  claim.  The  conclu- 
sion reached  in  that  case  as  to  the  reasonableness  of  the  rates 
here  involved  controls  the  instant  case. 

We  therefore  find  and  determine  that  the  rates  exacted  of 
the  petitioner  for  the  aforesaid  shipments  are  unusual  and  ex- 
orbitant, and  that  the  reasonable  rates  for  such  shipments  would 
have  been  the  rates  established  by  the  order  of  the  Commission 
in  the  case  above  mentioned. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago  &  North 
Western  Railway  Company  refund  to  the  said  Wausau  Box 
and  Lumber  Company  the  sum  of  $43.06,  the  same  being  the 
amount  of  the  excess  charges  on  the  aforesaid  claim. 
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WAUSAU  BOX  AND  LUMBER  COMPANY 

vs. 
CHICAGO.  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Suhmitted  Sep.  i),  1909,    Decided  Nov.  19,  1909. 


Petition  alleging  overcharges  on  certain  shipments  of  box  lumber 
from. various  points  in  Wisconsin  to  Wausau,  Wis.  The  rates 
exacted  for  the  shipments  involved  herein  were  reduced  in  the 
case  of  Wis.  Bex  Co.  et  ai.  v,  C,  M.  d  8t.  P.  R.  Co.  et  al. 
3  W.  R.  C.  R.  605.  The  conclusion  reached  in  that  case  con- 
trols the  instunt  case. 

Held:  That  the  rates  exacted  by  the  respondent  fiom  the  petitioner 
are  unusual  and  exorbitant.    Refund  ordered. 

The  petitioner  is  a  corporation  having  its  principal  office  at 
Waiisau,  Wis.  It  is  engaged  in  the  business  of  the  manufacture 
and  shipment,  among  other  things,  of  box  shooks  at  its  factory 
located  in  Wausau.  It  alleges  that  on  and  between  Jan.  5, 
1909,  and  July  17,  1909,  it  shipped  over  the  respondent's  lines 
thirty-five  carloads  of  box  lumber  from  various  points,  as  here- 
inafter shown,  to  the  city  of  Wausau,  upon  which  said  respond- 
ent charged  the  sum  of  $155.11  over  and  above  the  reasonable 
rate  which  said  respondent  should  have  enacted  therefor;  that 
there  is  now  due  therefor  to  the  respondent,  for  the  excess 
charged,  the  said  sum  of  $155.11 ;  and  that  the  following  state- 
ment shows  the  dates  of  such  shipments,  the  car  number,  the 
shipping  points,  the  weights  and  the  amount  of  refund  on  each 
car: 

22— R.  D. 
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STATEMENT. 


Date. 


Car  No. 


Shipping  point. 


Jan. 


Mar. 
Apr. 

Jane 


14  

SQOO 

14  

31619 

6  

56734 

5  

84470 

18  

46706 

14  

42132 

15  

17881 

17  

11905 

18  

80002 

18  

20884 

19  

54450 

19  

24879 

90  

44748 

20  

89508 

21  

17600 

81  

30969 

3  

288906 

14  

48G78 

1  

74902 

16  

68862 

17  

208096 

18  

23888 

18  

80288 

19  

62276 

19  

86868 

19  

62388 

21  

27517 

28  

81042 

23  

65144 

23  

80180 

24  

GB048 

26 

48180 

23  

88190 

26  

51288 

23  

82768 

Kuowlton    . 
Knowlton    . 

Uixou  

Hlxon    

Hlxon    

Hlxon     

Ilixou    

Hlxon    

Hazelhurst 

Hlxon  

Haselliurst 
Hazelhurst 
Hazelhurst 
Hazelhurst 
Hazelhurst 
Tomahawk 
Tomahawk 
Knowlton    . 
Schofield  ... 
Schofleld  ... 
Schofield  ... 
Schofield  ... 
Schofield  ... 
Schofleld  ... 
Schofield  ... 
Schofleld  ... 
Schofleld  ... 
Schofleld  ... 
Schofleld  ... 
Schofield  ... 
Schofield  ... 
Schofield  ... 
Schofield  ... 
Schofield  ... 
Schofield  ... 


Weljfhu 
lbs. 


30,000 
30.000 
4«,200 
63.300 
40.800 
39.400 
41.000 
50.600 
34.300 
30.400 
58.400 
61.200 
36.100 
52.500 
80.800 
80.300 
71.300 
44.200 
42.400 
42.000 
49,400 
45.000 
44.203 
38.400 
37.300 
44.300 
53.500 
46.200 
42.300 
44.200 
47,300 
35.800 
42.000 
38.300 
39.200 


Overcharire. 


$3  00 
300 
46i 
6  S3 
4  OS 

3  M 

4  10 
506 
543 
30« 

5  84 

6  12 

3  01 
aSJ 
SOS 

6  (a 

7  13 

4  4« 
4  24 
4  20 

4  yi 
i  so 
4  a 

3S4 

3  7S 

4  41 
523 
4  62 
4  23 
442 
4  73 

3  18 

4  SO 
3  83 
3  93 


$155  11 


Tlie  petitioner  prays  that  the  respondent  be  required  to  re- 
fund to  it  the  said  sum  of  $155.11. 

No  answer  from  the  respondent  has  been  received  or  filed. 
The  matter  came  on  for  hearing  on  Sep.  14,  1909.  Neither  of 
the  parties  were  represented. 

The  rates  exacted  of  the  petitioner  for  the  shipments  involved 
in  this  claim  were  under  consideration  in  the  case  of  IVisconsin 
Box  Company  et  al,  v,  C,  M,  &  St.  P.  R.  Co.  and  C.  &  N.  W. 
R,  Co.  3  W.  R.  C.  R.  605,  decided  July  8,  1909,  and  were  re- 
duced by  an  order  of  the  Commission.  For  the  reasons  stated 
in  the  decision  in  that  case  the  prayer  of  the  petition  will  be 
granted. 

We  therefore  find  and  determine  that  the  rates  exacted  of  the 
petitioner  for  the  aforesaid  shipments  are  unusual  and  exorbi- 
tant, and  that  the  reasonable  rates   for  such  shipments  would 
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have  been  the  rates  established  by  the  order  of  the  Commission 
in  the  case  above  mentioned. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  refund  to  the  said  Wausau 
Box  and  Lumber  Company  the  sum  of  $155.11,  the  same  being 
the  amount  of  the  excess  charges  on  the  aforesaid  claim. 
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POND   DU   LAC   BUSINESS   MEN'S    ASSOCIATION, 
WILLIAM  MAUTHE  FURNITURE  COMPANY.* 
NORTHERN  CASKET  COMPANY 

VB. 

WISCONSIN  TELEPHONE  COMPANY. 


Suhmitted  Oct,  23,  1909.    Decided  Nov.  24,  1909. 


Petilion  alleging  that  the  practice  of  respondent  in  issuing  telephone 
.directories  for  its  Fond  du  Lac  exchange,  containing  advertise- 
ments of  local  and  foreign  business  houses,  has  caused  injury 
to  the  trade,  business  and  calling  of  petitioners,  and  praying 
for  an  order  compelling  respondent  to  furnish  directories  free 
from  advertisements,  excepting  only  those  which  advertise  the 
telephone  business  of  respondent. 

The  investigation  developed  that  the  directories  are  furnished  free  to 
respondent  by  an  advertising  bureau,  the  advertisements  be- 
ing under  censorship  of  respondent;  that  it  is  usual  to  include 
advertisements  in  telephone  directories  and  to  insert  certain 
information  of  a  general  nature. 

Held:  That  any  act,  practice  or  collateral  undertaking  of  a  public  util- 
ity, not  afFecting  prejudicially  the  reasonable  performance  of 
its  duties  and  obligations  to  the  public  and  individuals,  al- 
though displeasing  to  some  of  its  patrons  because  tending  to 
subject  them  to  prejudice  in  respect  to  their  private  Interests, 
is  not  within  the  scope  of  the  regulative  powers  conferred  upon 
the  Commission;  that  whether  or  not  the  act  complained  of  is 
ultra  vires  can  be  raised  only  by  the  state  through  proper  ac- 
tion in  court;  that  the  universal  practice  of  telephone  com- 
panies of  using  their  directories  aa  advertising  mediums  is  a 
practice  collateral  to  the  public  functions  of  such  companies, 
and  as  long  as  not  interfering  with  the  discharge  of  such 
functions,  is  not  within  the  regulatory  powers  of  the  Commis- 
sion; that  the  respondent  furnishes  reasonably  adequate  di- 
rectories to  the  petitioners  and  to  the  public,  and  the  use  of 
same  as  advertising  mediums  does  not  interfere  with  the  duties 
of  respondent  to  petitioners  and  to  the  public.  Petition  dis- 
missed. 

The  petitioners  allege  that  the  Wisconsin  Telephone  Company 
is  a  corporation  operating  a  telephone  system  and  telephone  lines 
within  and  throughout  the  state  of  Wisconsin  and  owning  and 
operating  a  telephone  line  and  system  within  the  city  of  Fond  du 
Lac,  as  well  as  owning  and  operating  similar  systems  in  many 
other  cities  within  the  said  state  of  Wisconsin;  that  the  said 
telephone  company  has  long  distance  lines  connecting  all  of  the 
larger  cities  of  the  said  state,  thus  furnishing  telephone  com-^ 
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munication  between  the  said  cities  and  to  and  with  other  large 
cities  in  states  adjoining  the  said  state  of  Wisconsin ;  and  in  the 
said  city  of  Fond  du  Lac  the  said  telephone  company  has  and 
conducts  a  large  telephone  exchange  in  connection  with  its  sys- 
tem, and  that  it  has  therein  as  subscribers  to  and  patrons  of  its 
said  telephone  system  and  exchange  about  two  thousand  sub- 
scribers, all  of  whom  are  residents  in  and  about  the  city  of  Fond 
du  Lac;  and  that  among  the  subscribers  of  the  said  Wisconsin 
Telephone  Company  in  the  said  city  of  Fond  du  Lac  are  all  of 
the  above  named  parties,  including  all  of  those  persons  who  are 
members  of  the  said  Fond  du  Lac  Business  Men's  Association, 
as  well  as  very  many  other  persons  engaged  in  manufacturing 
and  mercantile  pursuits  as  well  as  in  professional  and  business 
callings;  that  in  order  to  provide  a  reasonably  efficient  service 
to  and  for  its  said  subscribers  and  patrons  in  the  said  city  of 
Fond  du  Lac,  it  is  necessary  for  the  said  Wisconsin  Telephone 
Company  to  provide  and  furnish  to  each  of  its  patrons  and  sub- 
scribers in  the  said  city  of  Fond  du  Lac  at  reasonable  times  and 
periods  of  about  from  four  to  six  months  each,  in  a  convenient 
and  proper  form,  a  book  or  printed  list  of  its  subscribers  con- 
taining the  name  of  each  subscriber  and  the  number  of  the  tele- 
phone given  or  assigned  by  said  Wisconsin  Telephone  Company 
to  each  said  subscriber,  such  name  and  number  being  printed 
together  in  said  book  or  list;  that  in  the  past,  in  order  to  pro- 
vide such  efficient  telephone  service  and  communication,  such 
names  and  numbers  have  been  furnished  in  the  form  of  a  printed 
book  containing  such  names  and  numbers,  at  periods  of  from 
four  to  six  months,  each  supplementing  the  books  theretofore 
given  and  being  in  lieu  thereof,  and  the  books  so  furnished  by 
the  said  telephone  company  containing  such  names  and  numbers 
were  and  are  designed  for  and  so  arranged  as  to  be  hung  or 
fastened  near  or  to  the  telephone  receiver  in  the  place  of  busi- 
ness or  residence  of  each  subscriber  of  the  said  telephone  com- 
pany; that  for  at  least  two  years  past  the  said  Wisconsin  Tele- 
phone Company  has  habitually  caused  to  be  printed  in  the  same 
books  so  furnished  to  its  subscribers  and  containing  the  name 
and  number  of  each  in  the  English  language,  sometimes  upon 
the  same  pages  upon  which  such  names  and  numbers  were 
printed,  both  at  the  top  and  bottom  thereof  and  in  the  back  of 
each  of  said  books,  the  printed  business  and  professional  ad- 
vertisements of  various  and  divers  persons  within  the  said  city 
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of  Fond  du  Lac  and  elsewhere,  and  particularly  the  business  ad- 
vertisements of  persons,  firms  and  corporations  residing  in  the 
city  of  Milwaukee  in  the  state  of  Wisconsin;  that  the  only 
books  or  printed  lists  of  the  names  of  its  subscribers  furnished 
to  its  patrons  and  subscribers  by  the  said  Wisconsin  Telephone 
Company  in  the  said  city  of  Fond  du  Lac  have  been  and  are 
such  books  so  containing  such  printed  advertisements,  and  each 
of  its  subscribers  therein,  and  particularly  each  of  the  above  and 
foregoing  named  persons  and  petitioners,  in  order  to  have  such 
printed  list  of  the  subscribers  to  the  said  telephone  company  in 
the  said  city  of  Fond  du  Lac  and  in  order  to  receive  efficient 
service  from  said  company,  has  been  required  and  compelled  to 
receive  from  the  said  telephone  company  for  his  use,  and  to  use 
one  of  said  books  containing  such  advertising  matter;  that  each 
of  the  said  petitioners  and  persons  named,  and  particularly  the 
said  Fond  du  Lac  Business  Men's  Association,  has  protested  to 
the  said  Wisconsin  Telephone  Company  against  being  compelled 
to  receive  such  books  or  lists  of  names  and  numbers  of  its  sub- 
scribers so  printed  and  connected  with  such  advertising  matter 
and  has  requested  the  said  company  to  furnish  to  its  subscribers, 
and  particularly  to  the  members  of  the  said  Fond  du  Lac  Busi- 
ness Men's  Association,  such  a  list  of  names  and  numbers  free 
from  such  advertisements,  but  the  said  Wisconsin  Telephone 
Company  has  refused  to  furnish  to  these  petitioners,  or  to  any 
of  them,  or  to  any  of  the  members  of  the  said  Fond  du  Lac 
Business  Men's  Association,  any  list  or  book  containing  the 
names  and  numbers  of  its  subscribers  in  the  said  city  of  Fond  du 
Lac  free  from  such  advertisements,  and  thereby  the  said  pe- 
titioners and  each  of  the  said  persons  named,  as  well  as  all  other 
subscribers  of  the  said  telephone  company  in  the  said  city 
of  Fond  du  Lac,  have  been  compelled,  by  reason  of  the  said 
practice  of  the  said  Wisconsin  Telephone  Company,  to  receive 
and  use  such  book  and  thereby,  in  his  or  her  place  of  business 
or  residence,  or  both,  to  advertise  the  business  or  professional 
calling  of  other  persons  against  the  will  and  protest  of  such  sub- 
scriber, ofttimes  such  advertisements  being  those  of  persons 
engaged  in  the  same  or  similar  business  with  these  petitioners 
and  the  members  of  the  said  Fond  du  Lac  Business  Men's  As- 
sociation; that  the  purpose  of  including  such  advertisements  in 
said  book  is  to  use  the  place  of  business  and  the  place  of  resi- 
dence of  each  and  all  of  the  subscribers  to  the  said  Wisconsin 
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Telephone  Company  in  the  said  city  of  Fond  du  Lac,  and  par- 
ticularly the  places  of  business  and  residences  of  the  said  pe- 
titioners and  persons  before  named,  together  with  those  of  all 
other  subscribers,  as  and  for  places  for  advertising  and  promo- 
ting the  business  and  callings  of  those  named  in  such  advertise- 
ments; that  the  right  to  do  so  is  a  valuable  right  and  belongs 
solely  and  only  to  these  petitioners  and  persons  named  as  well 
as  to  the  other  subscribers  of  the  said  telephone  company  in  the 
said  city  of  Fond  du  Lac,  and  that  because  of  such  practice  and 
the  compulsion  on  the  part  of  these  petitioners  and  persons 
named  to  use  the  said  book  together  with  such  printed  advertise- 
ments, the  trade,  business  and  callings  of  these  petitioners  and 
persons  named  have  been  largely  injured  by  being  compelled  to 
exploit  the  business  or  calling  of  the  persons  so  named  in  such 
advertisements;  that  the  practice  of  the  said  Wisconsin  Tele- 
phone Company  in  so  furnishing  a  list  of  names  and  numbers 
to  its  said  subscribers,  and  particularly  to  these  petitioners  and 
persons  named  together  with  such  advertisements,  and  in  re- 
fusing to  furnish  to  these  petitioners  and  persons  named,  and 
to  the  remainder  of  its  subscribers  in  the  said  city  of  Fond  du 
Lac,  such  a  printed  list  of  names  and  numbers  free  from  such 
advertising  matter,  is  an  unreasonable  one  and  is  unjustly  dis- 
criminatory to  these  petitioners  and  persons  named.  Where- 
fore, these  petitioners  pray  that  the  said  Wisconsin  Telephone 
Company  be  required  to  answer  the  charges  herein  and  that, 
after  due  hearing  and  investigation,  an  order  be  made  command- 
ing the  said  Wisconsin  Telephone  Company  to  cease  and  desist 
in  furnishing  to  its  subscribers  in  the  said  city  of  Fond  du  Lac, 
and  particularly  to  these  petitioners  and  persons  named,  a  list 
of  the  names  and  numbers  of  its  subscribers  in  said  city  con- 
nected with  the  advertisements  of  any  person,  except  only  such 
as  may  advertise  the  telephone  business  of  the  said  Wisconsin 
Telephone  Company,  and  requiring  the  said  Wisconsin  Tele- 
phone Company  to  furnish  to  each  of  its  subscribers  in  the  said 
city  of  Fond  du  Lac,  and  particularly  to  these  petitioners  and 
persons  named,  a  printed  list  of  the  names  and  numbers  of  its 
subscribers  in  suitable  and  convenient  form  at  reasonable  times, 
so  that  efficient  service  may  be  afforded  to  them,  such  list  so  to 
be  furnished  to  be  free  from  all  advertising  matter,  except  such 
as  may  advertise  the  telephone  business  of  the  said  telephone 
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company,  and  for  such  other  and  further  order  as  the  Commis- 
sion may  deem  necessary  and  just  in  the  premises. 

The  answer  of  the  Wisconsin  Telephone  Company  is  as  fol- 
lows : 

"Respondent  admits  that  it  is  a  corporation  operating  a  tele- 
phone system  and  telephone  lines  within  and  throughout  the 
state  of  Wisconsin,  and  that  it  owns  and  operates  a  telephone 
line  and  system  within  the  city  of  Fond  du  Lac,  and  similar 
systems  in  many  other  cities  within  the  state  of  Wisconsin ;  that 
it  has  long  distance  lines  connecting  all  of  the  larger  cities  of  the 
state,  and  through  its  connections  with  other  telephone  com- 
panies it  furnishes  telephone  communication  between  the  larger 
cities  of  the  state  of  Wisconsin  and  other  large  cities  in  states 
adjoining  the  "state  of  Wisconsin ;  that  in  the  city  of  Fond  du 
Lac  it  owns  and  operates  a  telephone  exchange  and  that  it  has 
as  subscribers  to  and  patrons  of  the  said  exchange  about  2,500 
subscribers  resident  in  the  city  of  Fond  du  Lac,  including  North 
Fond  du  Lac,  and  the  subscribers  of  rural  lines  centering  in  the 
Fond  du  Lac  exchange;  that  some  of  the  petitioners  herein,  and 
the  members  of  the  Fond  du  Lac  Business  Men's  Association, 
are  subscribers  to  the  telephone  system  of  respondent  in  the  city 
of  Fond  du  Lac.  Respondent  alleges  that  it  has  furnished  to 
its  subscribers  and  patrons  in  the  city  of  Fond  du  Lac,  and  does 
now  furnish  to  its  said  patrons  and  subscribers  in  said  city,  at 
reasonable  times  and  at  periods  of  about  four  months  each,  in 
a  convenient  and  proper  form,  a  book  or  printed  list  of  its  sub- 
scribers, containing  the  names  of  all  its  subscribers,  arranged 
in  alphabetical  order,  and  the  number  of  the  telephone  given  or 
assigned  by  respondent  to  each  of  its  subscribers  and  the  resi- 
dence or  business  addresses  of  said  subscribers ;  that  said  direc- 
tories or  printed  lists  of  subscribers  are  delivered  free  to  every 
subscriber  of  respondent  in  the  city  of  Fond  du  Lac  for  use 
until  the  next  issue  of  said  directory,  and  are  designed  for  and 
so  arranged  as  to  be  hung  or  fastened  near  or  to  the  telephone 
receiver  in  the  place  of  business  or  residence  of  each  subscriber 
of  respondent ;  that  for  a  long  time  heretofore  said  respondent 
has  printed  in  its  said  telephone  directories,  so  furnished  to  its 
subscribers  in  the  city  of  Fond  du  Lac  as  aforesaid,  advertising 
matter,  said  advertising  matter  being  inserted  at  the  top  and  bot- 
tom of  the  directory  pages  and  in  separate  pages  at  the  back 
of  said  directories ;  that  said  advertising  matter  was  and  now  is 
carefully  scrutinized  by  said  respondent  and  that  no  objection- 
able matter  is  inserted  in  said  directories:  and  that  it  has  been 
and  now  is  the  custom  of  telephone  companies  throughout  the 
Ignited  States  of  the  character  and  situation  of  respondent  to 
issue  telephone  directories  containing  advertising  matter;  that 
the  insertion  of  said  advertising  matter  in  said  directories  in 
whole  or  in  part  pays  for  the  cost  and  expense  of  orintine;  and 
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issuing  said  directories :  that  it  has  been  and  now  is  the  custom 
of  respondent  to  issue  telephone  directories  in  all  of  the  larger 
cities  of  the  state  of  Wisconsin,  which  directories  have  con- 
tained and  do  now  contain  advertising  matter  either  on  pages  on 
the  back  of  said  directories  or  on  the  top  and  bottom  of  the 
pages  of  said  directory,  or  on  both  back  pages  and  directory 
pages;  and  that  said  practice  is  reasonable  and  proper.  Re- 
spondent admits  that  objection  was  made  by  the  Fond  du  Lac 
Business  Men's  Association  against  inserting  advertising  matter 
in  the  telephone  directories  of  its  Fond  du  Lac  exchange;  that 
said  objection  was  made  for  the  first  time  in  the  year  1909,  and 
that  said  objection  had  no  legal  justification,  but  that  in  the  hope 
of  pleasing  said  Association  respondent  now  issues  its  telephone 
directories  in  the  city  of  Fond  du  Lac  with  no  advertising  matter 
upon  the  top  or  bottom  of  the  directory  pages,  and  with  the  ad- 
vertising matter  confined  to  pages  at  the  back  of  said  telephone 
directory;  and  so  far  as  possible  said  respondent  has  inserted 
in  said  telephone  directories  advertisements  only  of  persons, 
firms  and  corporations  not  competing  with  persons,  firms  or  cor- 
porations engaged  in  business  in  the  city  of  Fond  du  Lac,  and 
subscribers  to  the  telephone  system  of  respondent  in  said  city. 

"That  the  service  rendered  to  the  subscribers  of  respondent 
in  the  city  of  Fond  du  Lac  with  respect  to  the  issuance  of  tele- 
phone directories  to  such  subscribers,  as  well  as  in  all  other  re- 
spects, at  all  times  has  been  and  now  is  better  than  reasonably 
adequate. 

"Wkehepore  respondent  prays  that  the  complaint  of  peti- 
tioners may  be  dismissed." 

This  matter  came  on  for  hearing  on  Oct.  23,  1909.  The  pe- 
titioners appeared  by  T.  L.  Doyle,  their  attorney,  and  the  re- 
spondent by  Edwin  S.  Mack  of  Miller,  Mack  &  Fairchild,  its 
attorneys. 

The  principal  petitioner  is  an  association  composed  of  about 
270  manufacturers,  merchants  and  professional  men  of  the  city 
of  Fond  du  Lac.  On  Feb.  3,  1909,  it  adopted  the  following  res- 
olution : 

"Resolved,  That  the  Fond  du  Lac  Business  Men's  Association, 
through  its  secretary,  demand  that  the  Wisconsin  Telephone 
Company  hereafter  furnish  our  members,  who  are  telephone 
subscribers,  with  telephone  directories  containing  no  advertise- 
ments." 

It  seems  that  the  said  petitioner  has  a  standing  committee, 
known  as  the  sanction  committee,  whose  function,  among  other 
things,  is  to  determine  what  mediums  its  members  may  employ 
for  advertising  purposes.  The  action  of  this  committee  in  ap- 
proving or  rejecting  any  advertising  scheme  or  agency  is  re- 
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garded  as  morally  binding  upon  all  the  members  of  the  associa- 
tion. The  respondent's  local  directory  was  regarded  by  thii 
committee  as  an  improper  medium  for  its  members  to  advertise 
in  and  hence  was  disapproved  and  placed  under  the  ban  of  the 
association.  The  members  generally  obeyed  the  action  of  the 
committee  and  refused  to  advertise  further  in  such  directory. 

Local  advertisements  are  generally  printed  upon  the  mar- 
gins at  the  top  and  bottom  of  each  page  of  the  directory  and 
also  upon  the  interior  and  exterior  of  the  cover,  and  the  foreign 
advertisements  are  printed  upon  separate  leaves  in  the  back 
of  the  directory. 

Upon  the  transmission  of  the  above  resolution  to  the  respond- 
ent, a  correspondence  took  place  between  the  parties  relative 
to  the  rights  and  obligations  of  the  parties,  respectively,  in  the 
matter.  Not  content  with  private  correspondence,  the  parties 
resorted  to  the  daily  newspapers,  that  the  general  public  might 
be  advised  of  their  contentions  in  the  controversy.  Much  of 
this  correspondence  evinces  passion  and  ill  feeling  and  throws 
no  light  upon  the  merits  of  the  claims  of  either  party.  A  review 
of  such  correspondence  can,  therefore,  serve  no  pufpose  in  ar- 
riving at  a  conclusion  in  the  matter. 

The  respondent  has  upwards  of  2,200  local  subscribers  con- 
nected with  its  Fond  du  Lac  exchange.  The  directory  it  fur- 
nishes such  subscribers  is  obtained  by  it  from  a  corporation 
engaged  in  the  advertising  business  at  Milwaukee  and  costs  the 
telephone  company  nothing.  The  advertising  company  furnish- 
ing the  directory  pays  for  ihc  same  and  receives  its,  profit  out  of 
the  advertisers.  The  telephone  company  reserves  the  right  to  re- 
ject any  advertisement  it  deems  improper  for  any  reason  and  to 
determine  the  arrangement  of  the  advertisements  in  the  di- 
rectory. 

We  have  before  us  a  large  number  of  directories  collected 
from  the  entire  country  and  ranging  in  size  from  those  of  ex- 
changes in  the  largest  cities  to  those  of  exchanges  in  the  smallest 
hamlets.  Among  them  are  directories  as  old  as  the  exchanges 
in  connection  with  which  they  were  used.  They  represent  the 
Bell  companies  and  the  so-called  independent  companies  through- 
out the  land.  Without  a  single  exception  advertising  matter  is 
contained  in  all  of  them. 

From  the  time  of  commencing  operations  to  the  time  of  its 
absorption  by  the  respondent  telephone  company,  the  Little  Wolf 
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Telephone  Company  carried  advertisements  in  all  of  the  direct- 
ories issued  by  it.  The  merchants  of  Fond  du  Lac  seem  to  have 
regarded  such  directory  as  a  proper  advertising  medium,  as  they 
generally  employed  the  same  for  such  purpose.  Nor  is  the  con- 
viction, that  the  carrying  of  foreign  advertisements  in  local  di- 
rectories is  improper,  universal  among  Fond  du  Lac  business 
men,  as  we  observe  the  advertisements  of  some  of  them  in  the 
local  directories  of  surrounding  villages  and  hamlets. 

It  also  appears  from  the  numerous  directories  before  us  that 
in  cities  many  things  are  printed  in  the  directories  for  the  in- 
formation of  the  subscribers,  such  as  the  location  of  public 
buildings,  parks,  etc.,  schedules  of  train  service  on  suburban 
lines  of  railway  and  on  steam  railroads,  the  location  and  num- 
bers of  fire  alarm  stations,  and  names  and  places  of  residence  of 
city  officials.  Also  in  the  larger  cities  the  general  directories  in- 
clude a  classified  directory  giving  the  names  and  numbers  of 
stations  of  the  subscribers  engaged  in  the  various  vocations. 
The  purpose  seems  to  be  to  aid  the  subscriber  in  obtaining  cer- 
tain information  of  a  general  nature  which  it  is  sometimes  dif- 
ficult to  acquire  readily.  If  our  experience  and  observation  en- 
lighten our  judgment  in  the  matter,  few  subscribers  know  of 
the  existence  of  such  matters  in  the  telephone  directory  or  ever 
consult  a  directory  for  such  information.  The  tendency,  how- 
ever, seems  to  be  towards  making  the  directory  a  handy  refer- 
ence book  in  the  respects  mentioned. 

We  believe  that  the  business  men  of  Fond  du  Lac,  who  have 
instigated  these  proceedings,  have  not  given  the  matter  due  con- 
sideration or  investigation ;  otherwise  they  would  not  be  alarmed 
at  any  possible  competition  they  might  be  subjected  to  in  their 
business  because  of  any  advertisements  of  the  goods  and  wares 
of  foreign  manufacturers  and  merchants  contained  in  the  local 
telephone  directory.  There  is  probably  not  a  citizen  of  Fond 
du  Lac  or  the  surrounding  territory  tributary  to  that  city  who 
is  not  conversant  with  the  various  lines  of  goods  and  articles  of 
manufacture  carried  in  stock  by  the  different  manufacturing 
and  business  establishments  of  such  city.  Giving  the  citizens 
credit  for  possessing  the  average  sagacity  of  people  in  general, 
it  is  safe  to  say  that  practically  none  of  them  would  think  of 
purchasing  any  ordinary  article  that  could  be  obtained  from  a 
dealer  at  home  at  a  reasonable  price,  where  the  opportunity  of 
inspection  and  examination  is  at  hand,   from  a  foreign  dealer 
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merely  upon  the  strength  of  an  advertisement  in  a  local  tele- 
phone directory.  The  greatest  and  most  effective  competition 
which  local  dealers  have  to  meet  is  that  emanating  from  the 
large  mail  order  houses  in  the  large  cities,  which  advertise  in 
the  newspapers  and  magazines  and  scatter  their  mammoth  cat- 
alogues broadcast  over  the  country. 

Furthermore,  one  can  hardly  conceive  of  a  poorer  general  ad- 
vertising medium  than  a  telephone  directory  which  is  only  con- 
sulted when  a  person  desires  to  get  into  immediate  communica- 
tion with  someone  at  another  subscriber's  station.  After  ascer- 
taining the  number  of  the  station  desired,  the  person  consulting 
the  directory  lays  it  aside  and  proceeds  to  ring  up  the  central 
exchange  for  the  proper  connection.  In  case  of  a  newspaper, 
magazine  or  catalogue  the  situation  is  different.  They  are  us- 
ually perused  at  idle  moments  and  often,  to  pass  the  time,  and 
hence  are  the  best  and  most  productive  advertising  agencies  that 
can  be  found.  About  the  only  merit  attributable  to  a  telephone 
directory  as  an  advertising  agency  is,  that  the  individual  sub- 
scriber may  thereby  always  have  at  hand  the  names  and  places 
of  business  of  dealers  in  articles  which  he  is  unable  or  unwilling 
to  buy  of  local  dealers.  Doubtless  such  advertisements  do  di- 
vert some  trade  from  local  dealers,  but  the  amount  so  diverted 
is  probably  a  negligible  fkctor  when  compared  with  the  volume 
of  local  trade  as  a  whole.  While  these  observations  are  gratu- 
itous and  unnecessary  to  a  determination  of  the  case,  they  are 
made  with  a  view  of  alleviating,  if  possible,  the  anxiety  result- 
ing from  what  seems  to  us  a  fanciful  rather  than  a  real  menace 
to  the  business  interests  of  Fond  du  Lac. 

The  pivotal  question  in  the  case  is,  whether  any  act,  practice 
or  collateral  undertaking  of  a  public  utility,  when  not  affecting 
prejudicially  the  reasonable  performance  of  its  duties  and  ob- 
ligations to  the  public  and  irKlividuals,  although  displeasing  to 
some  of  its  patrons  because  tending  to  subject  them  to  prejudice 
in  respect  to  their  private  interests,  is  within  the  scope  of  the 
regulative  powers  conferred  upon  the  Commission.  The  con- 
tention that  the  particular  practice  here  in  controversy  is  ultra 
7'ircs  of  the  corporation,  even  if  granted,  does  not  advance  us  in 
any  degree  toward  a  solution  of  the  problem;  for  the  usurpa- 
tion of  a  franchise  or  the  exercise  of  unauthorized  powers  by  a 
corporation  is  a  grievance  against  sovereignty  which  the  state 
alone  can  redress  in  a  proper  action  instituted  in  the  courts  for 
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that  purpose,  and  is  not  a  matter  upon  which  a  private  party 
can  predicate  a  right  in  any  action  or  proceeding  against  the 
corporation.  Such  wrongs  are  not  subjects  that  can  be  thus  in- 
quired into  collaterally  for  the  purpose  of  righting  them.  John 
J\  Fanvcll  Co.  r.  Wolf,  96  Wis.  10;  Hubbard  v.  Haley,  96  Wis.  , 
587 ;  Bergeron  7-.  Hobbs,  96  Wis.  647 ;  Zine  Carbonate  Co.  v. 
First  Xat'l  Bank  of  Shullsburg,  103  Wis.  131 ;  Atty.  Gen.  ex  re!. 
V.  Smith,  109  Wis.  541 ;  Security  Xct'l  Bank  v.  St.  Croix  Power 
Co.  117  Wis.  217. 

The  extent  of  the  power  to  supervise  and  regulate  public  util- 
ities vested  in  the  Commission  by  the  statute  seems  to  be  some- 
what generally  misconceived^  This  is  probably  due  to  a  lack 
of  consideration  or  of  comprehension  of  the  fundamental  pur- 
poses of  the  statute.  A  careful  reading  of  the  act  will  disclose 
that  the  objective  point  in  the  legislative  mind  was  the  regula- 
tion of  those  affairs  of  public  utilities  by  public  authority  which 
pertain  to  and  are  involved  in  the  discharge  of  their  obligations 
to  the  public.  It  was  not  the  intention  to  confer  upon  the  tri- 
bunal charged  with  the  duty  of  supervision,  the  general  man- 
agement of  the  business  of  such  concerns.  The  function  of  the 
Commission  is,  therefore,  naturally  limited  in  its  scope  to  the 
execution  of  the  primary  purposes  of  the  enactment.  To  enable 
it  to  act  intelligently  in  the  matter,  the  Commission  is  required 
to  value  the  property  of  all  public  utilities,  prescribe  uniform 
systems  of  accounting,  fix  standards  of  service,  establish  rules 
and  regulations  and  generally  to  do  all  things  necessary  to  ad- 
vise itself  fully  of  all  the  affairs  of  such  utilities.  Such  re- 
quirements are  essential  to  a  proper  determination  of  the  extent 
or  measure  of  the  duties  which  public  utilities  owe  to  the  public 
in  respect  of  facilities,  services  and  charges  and  all  practices 
connected  therewith.  But  any  undertaking  or  practice  collateral 
to  the  public  calling,  which  does  not  in  itself  impair  the  ability 
of  the  utility  to  fully  perform  its  public  functions  in  every  re- 
spect, is  not  within  the  contemplation  of  the  regulative  powers 
of  the  Commission.  It  is  only  when  the  public  is  prejudiced  in 
the  matter  of  rates,  services  or  facilities  by  any  such  act,  practice 
or  collateral  undertaking  of  a  public  utility  that  the  Commission 
may  step  in  and  exercise  its  supervisory  power  to  the  end  that 
such  prejudice  be  removed. 

In  Peoples  Telephone  Co.  v.  E.  R.  Co.  of  M.  2  W.  R.  C.  R. 
822,  841,  speaking  generally  of  analogous  powers  over  railroads 
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conferred  upon  the  Commission  by  the  Railroad  Commission 
Law,  the  Commission  observed  that 

**The  business  of  a  railroad  is  the  transportation  of  persons 
and  property.  It  must  supply  reasonably  adequate  facilities  for 
rendering  the  service  it  undertakes.  The  convenience  of  the 
public  as  well  as  its  own  interests  must  be  taken  into  considera- 
tion in  the  matter  of  the  facilities  adopted  for  carrying  on  its 
business.  *  *  *  It  is  only  when  there  is  a  disregard  of  pub- 
lic accommodation  or  convenience,  or  a  conflict  between  private 
interest  and  public  duty,  or  a  violation  of  any  obligation  to  the 
public  whereby  the  latter  suffers  or  is  likely  to  suffer  a  wrong 
because  of  the  inadequacy  of  the  facilities  furnished  or  services 
rendered,  or  discriminations  practiced,  or  excessive  charges  ex- 
acted, that  interference  by  the  state  for  the  purposes  of  regula- 
tion is  justified.'' 

In  McGowan  v.  IV,  &  W.  R.  R.  Co.  95  N.  C.  417,  427.  the 
court,  commenting  upon  the  limits  of  legislative  power  over  the 
affairs  of  railroads,  said: 

"The  legislature  may  reasonably  regulate  their  methods  of 
business  in  a  general  way  so  as  to  promote  the  public  good,  hav- 
ing due  regard  for  their  rights  in  all  respects.  They  have  rights 
as  well  as  the  public,  that  the  law  protects,  but  to  the  extent 
that  the  exercise  of  their  rights  by  themselves  concern  and  affect 
the  public,  the  latter  through  its  constituted  authority,  must 
have  a  voice  in  such  exercise  of  them." 

The  right  of  a  carrier  to  establish  on  his  car  or  vessel  an  ex- 
clusive agency  for  the  delivery  of  passengers'  baggage  was  con- 
sidered in  Barney  v.  0.  B,  and  H.  Steamboat  Co.  67  N.  Y.  30J, 
303,  and  certain  principles  were  announced  which,  in  the  ab- 
sence of  specific  legislation  on  the  subject,  are  pertinent  to  and 
illuminating  of  the  question  here  under  consideration.  The 
court  said : 

"He  (the  carrier)  may  carry  on,  in  connection  with  his  busi- 
ness of  carrier,  any  other  business,  and  may  use  his  property 
in  any  way  he  may  choose  to  promote  his  interests,  not  incon- 
sistent with  the  duty  he  owes  to  passengers.  The  vessel  or 
vehicle  which  he  uses  is  his  own,  and  except  to  the  extent  to 
which  he  has  devoted  it  to  public  use,  by  the  business  in  which 
he  has  engaged,  he  may  manage  and  control  it  for  his  own  profit 
and  advantage,  to  the  exclusion  of  all  other  persons.  *  *  * 
The  passenger  has  the  right  to  be  carried  and  to  enjoy  equal 
privileges  with  others,  or  at  least  to  be  exempt  from  unjust  or 
offensive  discrimination  in  favor  of  other  passengers.  But  he 
has  no  right  to  demand  that  in  matters  not  falling  within  the 
contract  of  carriage,  the  carrier  shall  surrender  in  any  respect, 
rights  incident  to  his  ownership  of  his  properJjr^^Q qqqJc 
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The  city  of  New  York,  through  the  board  of  rapid  transit 
railroad  commissioners,  leased  a  subway  to  a  railroad  company 
without  restriction  as  to  the  right  of  the  company  to  rent  out 
spaces  for  advertising  upon  the  walls  of  the  stations  and  priv- 
ileges for  the  maintenance  of  news  stands  and  automatic  vend- 
ing and  weighing  machines  upon  and  adjacent  to  its  platforms. 
The  city  notified  the  company  to  remove  the  property  placed  upon 
the  leased  premises  by  virtue  of  such  ])rivileges  granted  by  the 
company  or,  on  failure  so  to  do,  the  city  would  remove  and  dis- 
pose of  the  same.  The  company  brought  an  action  to  restrain 
the  threatened  interference;  and  in  granting  an  injunction  pen- 
denic  lite,  Bishopf,  J.,  said: 

**Upon  the  question  of  custom,  in  the  maintenance  of  railroad 
property,  enough  has  been  shown  to  support  the  plaintiff's  case 
prima  facie,  and  custom  must  enter  into  the  inquiry  as  an  impor- 
tant factor  in  the  determination  of  the  extent  of  this  lessee's 
incidental  powers  of  dominion  over  the  property  which  is  the 
subject  of  the  lease.  It  is  made  to  appear  that  advertising  priv- 
ileges and  the  maintenance  of  news  stands  afford  a  very  sub- 
stantial revenue,  which  is  customarily  taken  into  account  as  a 
part  of  the  legitimate  earnings  of  railway  property,  and  that 
the  maintenance  of  news  stands,  vending  and  weighing  ma- 
chines, and  advertising  signs  is,  as  an  incident  to  the  operation 
of  railways,  practically  universal.  If  this  be  the  fact,  as  dis- 
closed upon  a  full  hearing,  then,  presumably,  the  contract  had 
reference  to  the  custom,  and  the  statute  intended  the  existence 
of  power  in  the  board  to  contract  accordingly,  since  the  main- 
tenance of  a  railroad,  according  to  modern  standards,  was  to 
result  from  the  enterprise  undertaken.  On  the  other  hand,  if, 
as  a  matter  of  fact,  the  plaintiff's  exercise  of  its  asserted  rights 
to  any  extent — as  distinguished  from  acts  excessive  and  un- 
reasonable— would  interfere  with  the  actual  benefits  intended  to 
be  secured  to  the  public,  then,  so  far,  the  custom  referred  to 
would  not  be  imported  into  the  contract,  because  inapplicable 
under  the  circumstances  of  the  case."  Interborough  Rapid 
Transit  Co.  v.  City  of  Netv  York,  95  N.  Y.  Supp.  886,  888. 

The  trial  upon  the  merits  of  the  case  resulted  in  a  judgment 
for  the  company,  from  which  an  appeal  was  taken.  {City  of 
New  York  v.  Interborough  Rapid  T,  Co.  104  N.  Y.  Supp.  157.) 
The  court  upon  the  appeal  said,  inter  alia,  that, 

"Upon  the  trial  had  it  has  been  demonstrated  that  these  various 
privileges  are  incidental  to  the  operation  of  a  road,  that  they 
afford  a  great  source  of  revenue,  and  their  use  and  maintenance 
is  practically  a  universal  custom.  This  court  cannot,  now,  in  the 
guise  of  an  action  to  restrain  the  maintenance  of  these  macbwies,      t 
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reform  that  contract  or  make  a  new  one  for  the  parties.     *     ♦     * 
The  plaintiff  in  the  case  at  bar,  however,  contends  that,  notwith- 
standing the  power  in  the  plaintiff  to  so  utilize  the  subway,  the 
defendant  has  no  power  to  maintain  the  machines,  and  that  such 
maintenance  is  ultra  vires  of  the  defendant.     While  it  is  true 
that,  in  deciding  whether  any  act  is  beyond  the  power  of  the 
corporation,  the  courts  must  look  into  the  circumstances  of  each 
particular  case,  yet  that  doctrine  will  always  be  reasonably  ap- 
plied.    The  proof  shows  that  vending  and  weighing  machines 
are  now  commonly  maintained  in  railroad  stations  and  on  plat- 
forms of  elevated  roads  and  in  ferry  terminal  houses  generally, 
in  the  city  of  New  York  and  elsewhere.     The  right  of  the  ele- 
vated railroad  to  condemn  land  was  once  questioned,  because  it 
permitted  its  property  to  be  used  for  other  than  railroad  pur- 
poses by  allowing  news  stands  on  its  stations ;  and  the  Supreme 
Court  declared  it  to  be  an  extraordinary  proposition  to  say  that 
the  right  of  a  railroad  to  condemn  real  estate  could  be  questioned 
because  it  used  some  of  its  property  for  a  purpose  not  strictly  a 
railroad  purpose,  but  which   was  a  great  convenience  to  pas- 
sengers.    Matter  of  AUt.  EL  R.  R.  Co,  18  N.  Y.  St.  Rep.  134; 
2  N.  Y.  Supp.  278.     A  large  number  of  collateral  uses  of  rail- 
road property  have  been  sustained,  such  as  the  right  to  maintain 
weighing  machines  (London  &  Northwestern  R.  R.  Co.  v.  Price, 
L.  R.  11  Q.  B.  D.  485),  and  a  hotel  and  summer  resort  were 
held  to  be  within  the  powers  of  a  railroad  (Jacksonville,  etc.  R. 
R.  Co.  V.  Hooper,  160  U.  S.  514 :  16  Sup.  Ct.  379 ;  40  L.  Ed. 
515),  and  the  right  of  a  ferry  to  run  excursions  with  its  surplus 
boats  not  needed  for  ferry  purposes  (  Forrest  ?'.  Manchester  Ry. 
Co.  30  Beav.  40),  and  to  maintain  refreshment  stands  in  stations 
(Flanagan  v.  Great  Western  R.  R.  Co.   L.  R.  7  Eq.  116)  ;  and  in 
Brozvn  r.  IVinnisimel    Co.    11    Allen     (Mass.)    326,    the    court 
stated  that  there  was  no  rule  or  principle  by  which  an  act  creat- 
ing a  corporation  for  a  certain  specific  object  could  be  construed 
as  prohibitive  of  all  other  dealings  not  within  the  exact  scope  of 
its  charter,  and  saying  that  a  corporation  may  engage  in  business 
incidental  to  its  main  business  where  it  may  become  necessary, 
expedient,  or  profitable  in  the  care  and  management  of  its  prop- 
erty.    It  is  thus  clear  that  the  maintenance  of  the  machines  in 
question  would  not  be  an  act  ultra  vires  of  either  of  the  parties 
hereto,  and  that,  had  plaintiff  not  leased  its  property  to  defend- 
ant, it  would  have  had  the  right  to  maintain  such  machines  as  . 
incidental  to  the  operation  of  the  subway.     Having  leased  the 
road  to  the  defendant  without  restriction  or  reservation  as  to 
this  right,  I  am  of  the  opinion  that  such  right  passed  to  the  de- 
fendant as  an  incident  to  the  enjoyment  of  the  demised  property, 
and  that  the  defendant  has  the  right  to  their  maintenance  so  long 
as  it  does  not  interfere  with  the  careful  and  skillful  operation 
of  the  road  according  to  the  highest  standard  of  railroad  oppra- 
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tion,  and  does  not  deprive  the  public  of  any  of  the  rights  to 
which  it  is  entitled. 

"The  plaintiff  has  failed  to  show  that  the  placing  or  maintain- 
ing of  these  various  machines  in  any  way  interferes  with  the 
public's  full  enjoyment  of  all  their  rights.  They  have  failed  to 
establish  that  same  in  any  shape  constitute  an  obstruction,  or 
arc  in  any  way  off^sive,  or  by  their  existence  on  the  various 
stations  prove  themselves  a  nuisance  or  annoyance." 

In  Burns  v,  St.  Paul  City  /?.  Co.  101  Minn.  363,  365,  the 
publisher  of  a  weekly  newspaper  brought  an  action  to  enjoin 
the  railway  company  from  placing  advertisements  in  its  cars 
'^because,  as  a  result,  the  defendant  unlawfully  diverted  from 
the  plaintiff  a  large  and  lucrative  business  in  advertising,  and 
infringed  upon  the  rights  and  business  of  the  plaintiff."  The 
court  treated  the  complaint  lightly.     It  said: 

"The  advertising  business  was  incidental  to  the  running  of 
cars.  Incidental  thereto  was  the  expenditure  of  considerable 
sums  of  money.  That,  incidentally,  might  result  in  a  decrease 
in  newspaper  advertising.  That,  incidentally,  might  take  from 
plaintiff's  paper  advertisements  which  might  otherwise  have  come 
to  it.  Even  if  the  street  car  company  exceeded  its  powers, 
which,  as  at  present  advised,  we  think  it  did  not,  plaintiff's  dam- 
age is  too  remote  to  give  him  any  standing  in  a  court  of  equity." 

Thus,  both  upon  principle  and  authority,  it  would  seem  that 
as  long  as  the  primary  purposes  of  a  public  utility  are  carried 
out  to  the  reasonable  satisfaction  of  the  public,  the  use  of  its 
property  for  incidental  purposes,  which  do  not  impair  the  ef- 
ficiency or  adequacy  of  the  public  service  it  has  undertaken,  is 
a  matter  in  which  the  general  public  is  not  concerned.  It  is 
only  when  the  rights  of  the  latter  in  matters  pertaining  to  the 
public  calling  of  such  a  concern  are  invaded  that  a  cause  ex- 
ists for  intervention  on  the  part  of  the  public  authorities  for  the 
purpose  of  enforcing  such  rights  and  compelling  the  full  and 
impartial  performance  of  public  functions. 

The  practice  of  inserting  advertisements  in  telephone  direct- 
ories for  the  purpose  of  increasing  the  revenues  of  telephone 
companies  seems  to  be  universal  and  co-eval  with  the  telephone 
exchange.  The  right  of  the  companies  to  pursue  such  prac- 
tice has  never  before  been  challenged  as  far  as  we  are  advised. 

In  the  instant  case,  there  is  no  contention  on  the  part  of 
the  petitioners  that  the  advertisements  in  question  impair  the 
usefulness  of  the  directory  in  any  respect  for  the  purposes  for 
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which  it  is  intended.  They  are  not  so  arranged  as  to  incon- 
venience anyone  in  consulting  a  directory  to  readily  ascertain 
the  number  of  the  subscriber's  telephone  station  which  he  de- 
sires to  call.  Nor  are  the  character  or  class  of  the  advertise- 
ments such  as  to  offend  the  moral  perception  of  any  individual. 
Under  the  circumstances  it  must  be  conceded  that  the  directory 
is  a  reasonably  adequate  facility,  and  in  furnishing  the  same 
to  its  subscribers  the  company  has  fulfilled  its  obligation  to  the 
public  in  that  particular. 

Upon  the  question  of  the  managerial  policy  of  the  company 
in  respect  to  advertising  foreign  business  houses  in  local  di- 
rectories, we  express  no  opinion.  We  merely  hold,  that  when 
the  company  furnishes  a  directory  that  is  reasonably  adequate, 
in  the  broadest  and  fullest  sense  of  the  term,  for  the  purposes 
for  which  it  is  designed,  the  Commission  is  powerless  to  pre- 
vent the  company  from  incidentally  leasing  space  in  the  direct- 
ory for  advertising  purposes  or  accepting  from  an  advertising 
agency,  without  cost  to  the  company,  copies  of  such  directory 
containing  advertisements  of  the  class  in  question  for  the  use 
of  its  subscribers. 

For  the  reasons  stated  the  petition  will  be  dismissed. 

Now,  Therefore,  it  is  Ordered,  That  the  petition  be  and  the 
same  is  hereby  dismissed. 
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TWO   RIVERS   WOODENWARE   COMPANY 

vs. 
CHICAGO  AND   NORTH   WESTERN   RAILWAY   COMPANY. 


Decided  Nov.  26,  1909, 


Petition  for  refund  under  ch.  271,  Laws  of  1909,  allowed. 

The  petitioner  filed  a  claim  for  refund  for  the  sum  of  $7,578.69 
on  various  shipments  of  logs  and  bolts  from  various  stations  in 
Wisconsin  to  Two  Rivers,  Wis.  Such  claim  was  filed  under 
and  pursuant  to  ch.  271,  Laws  of  1909. 

After  an  investigation  of  the  said  claim,  and  in  conformity 
with  the  agreement  of  the  parties,  we  find  and  determine  that 
the  charges  exacted  of  the  petitioner  for  the  aforesaid  shipments 
are  unusual  and  exorbitant,  and  that  a  reasonable  charge  for  sucli 
shipments  would  have  been  the  sum  of  $3,750  less  than  the 
amount  actually  charged  and  exacted  of  the  petitioner. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago  &  North 
Western  Railway  Company  be  and  it  is  hereby  authorized  to  re- 
fund to  the  said  Two  Rivers  Woodenware  Company  the  sum 
of  $3,750. 
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HEINEMAN  LUMBER  COMPANY 

vs. 
CHICAGO  AND   NORTH   WESTERN   RAILWAY  COMPANY. 


Submitted  Sep.  Vi,  1900.    Decided  Dec.  18,  1909. 


Petition  alleging  exorbitant  charges  on  shipments  of  lumber  from 
Rib  Falls  to  Wausau,  such  lumber  having  moved  for  the  pur- 
pose of  manufacture  and  re-shipment  over  respondent's  lines, 
but  such  purpose  was  not  indicated  on  the  bill  of  lading  and 
the  name  of  the  real  consignee  did  not  appear.  This  practice 
is  criticised.    Rate  contended  for  later  made  effective. 

Held:  That  tte  rate  exacted  was  unusual  and  exorbitant  and  refund 
ordered. 

The  petitioner  is  a  corporation  engaged  in  the  manufacture  of 
lumber  at  Heineman,  Wis.  It  alleges  that  on  and  betwee?! 
March  13  and  March  27,  1909,  inclusive,  it  shipped  seven  car- 
loads of  lumber  from  Rib  Falls,  Wis.,  to  Wausau,  Wis.,  and  was 
charged  therefor  at  the  rate  of  5  cts.  per  100  lbs.;  that  such 
lumber  moved  for  the  purpose  of  being  manufactured  and  re- 
shipped  over  the  line  of  the  respondent  railway  company;  that 
the  said  railway  company  had  other  rates  on  lumber  into  Wau- 
sau from  points  at  a  greater  distance  than  from  Rib  Falls, 
which  were  lower  than  the  above  rate;  that  the  said  rate  of  5 
cts.  was  excessive;  that  the  said  respondent,  shortly  after  the 
above  shipments  moved,  issued  a  tariff  effective  April  15,  1909, 
making  a  rate  of  3  cts.  per  100  lbs.  on  lumber  shipped  from  Rib 
Falls  to  Wausau;  that  the  lumber  shipped  as  aforesaid  weighed 
289,200  lbs.,  and  thf  charge  exacted  therefor  was  $144.60,  and 
if  the  charge  had  been  at  the  rate  of  3  cts.  per  100  lbs.,  the  to- 
tal amount  thereof  would  have  been  $86.76,  or  $57.84  less  than 
the  amount  actually  paid  therefor. 

Wherefore,  the  petitioner  prays  that  the  railroad  company 
be  authorized  and  required  to  refund  to  it  the  said  excessive 
charge  of  $57.84. 

The  respondent  railway  company,  answering  the  petition 
herein,  admits  that  the  shipments  were  made  as  indicated  in  the 
petition,  and  that  it  issued  a  tariff  under  date  of  April  15,  1909, 
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making  a  rate  of  3  cts.  per  100  lbs.  from  Rib  Falls  to  Wausau. 
It  denies  that  the  rate  of  5  cts.  per  100  lbs.  charged  was  excess- 
ive, and  asks  that  the  petition  be  dismissed. 

The  matter  came  on  for  hearing  on  Sep.  14,  1909.  No  one 
appeared  for  petitioner;  the  respondent  was  represented  by 
S.  A.  Lynde,  its  general  attorney. 

This  complaint  involves  the  rate  on  five  carload  shipments  of 
lumber  from  Rib  Trails  to  Wausau.  The  date,  weight,  rate  and 
charges  shown  on  the  freight  bills  attached  to  the  petition  are 
as  follows: 


Date  of  shipment. 


March  13. 1909. 

*•  20  "  . 
"  27  "  . 
*'      27      "  . 


Kate  eharffed. 


I  Weight,  lbs. 


5  els.  per  100  lbs | 

*  ;;!!!!!!!!!!!!!!! 

i 

Total 289.200 


Chan 
paid 


51.000 

125  80 

54,400 

27  20 

02.700 

31  35 

»2,300 

31  15 

58,200 

29  10 

$144  60 


The  distance  from  Rib  P'alls  to  Wausau  is  17.21  miles.  C. 
&  N.  W.  G.  F.  D.  No.  8437,  known  as  the  Wisconsin  distance 
tariff,  effective  Sep.  9,  1906,  and  still  in  force  without  change, 
names  a  rate  on  lumber  for  distances  of  twenty  miles  and  over 
fifteen  miles,  of  4l^  cts.  per  100  lbs.  The  above  shipments  were 
entitled  to  and  should  have  been  charged  this  rate.  The  weight 
of  the  five  shipments,  289,200  lbs.  at  4>^  cts.  per  100  lbs.,  would 
make  charges  of  $130.14.  These  shipments,  therefore,  on  this 
basis  alone,  are  entitled  to  a  refund  of  the  difference  between 
$144.60  and  $130.14,  or  $14.46. 

At  the  time  the  above  shipments  moved  there  were  in  effect 
in  C.  &  N.  W.  local  tariff  No.  12,  rates  to  Wausau  on  "lumber 
for  manufacture,  product  to  be  shipped  out  via  C.  &  N.  W.  Ry.'\. 
as  follows: 


From. 


*Kland  Junction 
•Marehfield 

Birnamwooi.  . 

Aniwa 

Klmhunt 

AntUro 

Deerbrook 

Bryant 


*  And  intermediate  points. 


m\^. 

Bate. 

22 

3     cts.  per  100 

41 

3       *'       '• 

2rt 

4       *•       *• 

32 

4       *'       '* 

37 

4       *'       ■' 

42 

^       «»      .« 

48 

4.5   '•       * 

51 

4.5    *'        * 
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The  above  tariff  was  superseded  by  G.  F.  D,  No.  12049,  effect- 
ive April  15,  1909,  and  still  in  force.  This  tariff  made  no 
other  change  than  to  include  Rib  Falls  as  a  shipping  point  at  the 
rate  of  3  cts.  Petitioners  evidently  base  their  complaint  on  the 
3  ct.  rate,  shown  above,  from  Eland  Junction  and  Marshfield 
and  intermediate  points,  and  later  (April  15,  1909)  Rib  Falls. 
The  rates  from  the  above  points  to  Wausau,  when  not  for  manu- 
facture and  re-shipment,  as  named  in  C.  &  N.  W.  G.  F.  D.  No. 
5600-A,  effective  Aug.  28,  1906,  and  still  in  force,  are  as  fol- 
lows : 

Eland  Junction,  5  cts.;  Marshfield,  5  cts.;  Birnamw^ood,  6H 
cts.;  Aniwa  7  cts.;  Elmhurst  7j4  cts.;  Antigo  lyi  cts.;  Deer- 
brook,  lyi  cts.;  Bryant  lyi  cts. 

Upon  the  hearing  there  was  no  evidence  presented  showing 
that  the  shipments  involved  herein  were  for  manufacture  at 
Wausau  and  for  re-shipment  over  the  same  line.  It  was  con- 
ceded by  the  attorney  for  the  respondent  that,  if  the  manufac- 
tured product  was  to  be  re-shipped  over  its  line,  then  the  3  ct.  rate 
might  be  taken  as  the  basis  of  a  refund.  The  petitioner  shipped 
the  lumber  from  Rib  Falls  to  Wausau,  consigned  to  itself,  when, 
in  fact.  It  was  the  property  of  the  Wisconsin  Box  Company, 
which  was  the  real  consignee.  A  letter  from  the  Wisconsin 
Box  Company  states  that  the  product  manufactured  from  this 
lumber  will  be  shipped  out  over  the  respondent's  line.  The 
shipment  should  have  been  consigned  to  the  Wisconsin  Box 
Company  and  billed  for  manufacture  in  transit.  The  practice 
pursued  in  this  case  is  one  that  we  cannot  approve,  for  the 
reason  that  it  is  often  difficult  to  ascertain  the  exact  truth  of  the 
situation,  unless  the  billing  is  in  accordance  with  the  provisions 
of  the  schedule.  However,  as  we  have  allowed  refunds  to  be 
made  to  the  Wisconsin  Box  Company  for  similar  shipments, 
we  do  not  feel  justified  under  the  circumstances  in  withholding 
an  order  in  this  case,  but  this  ruling  is  confined  to  the  facts  dis- 
closed in  this  case,  and  is  not  interded  for  general  application 
in  future  cases.  Uniess  the  billing  is  in  accordance  with  the 
provisions  of  the  tariff,  a  refund  cannot  be  justified  because, 
perchance,  the  ultimate  receiver  of  the  lumber,  who  converts 
it  into  manufactured  product,  may  ship  the  same  over  the  line 
of  the  railway  which  hauled  in  the  lumber. 

The  unreasonableness  of  the  rate  herein  charged  was  deter- 
mined in  the  case  of  Wisconsin  Box  Company  et  al.  v.  C,  A/. 
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&  St,  P.  R,  Co.  and  C.  &  N.  W.  R.  Co.  3  W.  R.  C.  R.  605.  It 
IS  therefore  unnecessary  to  review  Ihe  matter  here.  The  con- 
clusion reached  in  that  case  is  controlling  here.  We  therefore 
find  and  determine  that  the  rate  exacted  of  the  petitioner  for 
the  aforesaid  shipments  of  lumber  is  unusual  and  exorbitanl, 
and  that  the  reasonable  rate  for  such  shipment  would  have  been 
3  cts.  per  100  lbs.,  as  provided  in  the  tariff  now  in  effect. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago  &  North 
Western  Railway  Company  refund  to  the  said  Heineman  Lum- 
ber Company  the  sum  of  $57.84,  being  the  amount  of  the  ex- 
cess charges  on  the  aforesaid  shipments. 
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MENASHA  PAPER  COMPANY 

vs. 
MINNEAPOLIS,    ST.    PAUL   AND    SAULT    STE.    MARIE    RAILWAY 
COMPANY. 


Decided  Dec.  21,  1909. 


Petition  alleging  overcharge  on  a  shipment  of  wood  pulp  from  Rhine- 
lander  to  Ladysmith,  the  rate  contended  for  being  in  effect 
on  shipments  from  Ladysmlth  to  Rhinelander,  and  later  made 
effective  in  the  opposite  direction. 

Held:  That  the  rate  charged  was  unusual  and  refund  ordered. 

The  petitioner  is  a  corporation  engaged  in  the  manufacture 
of  pulp  and  paper  at  Ladysniith,  Wis.  It  alleges  that  it  sliipped 
from  Rhinelander,  Wis.,  on  June  15,  1909,  to  Ladysmlth,  Wis., 
by  way  of  the  respondent's  line,  one  carload  of  wood  pulp 
weighing  65,600  lbs.,  on  which  a  charge  of  8^  cts.  per  100  lb.>. 
was  assessed,  which  charge  is  class  C  rate  of  western  classifica- 
tion Wisconsin  distance  tariff  for  87  miles,  as  provided  in  amend- 
ment 34  to  respondent's  tariff  G.  F.  D.  No.  4975,  while  its 
tariff  G.  F.  D.  No.  8039,  in  effect  when  shipment  moved,  pro- 
vided a  rate  of  5  cts.  per  100  lbs.  from  Ladysmith  to  Rhinelander, 
and  its  tariff  G.  F.  D.  No.  9953,  effective  Sep.  6,  1909,  pro- 
vided a  rate  of  5  cts.  per  100  lbs.  on  wood  pulp  moving  in  the 
opposite  direction  between  said  points. 

Petitioner  further  alleges  that  the  charges  exacted  were  exor- 
bitant and  should  be  refunded  down  to  the  rate  of  5  cts.  per 
100  lbs.,  as  provided  in  respondent's  tariff  G.  F.  *D.  No.  9953, 
effective  Sep.  6,  1909,  which  rate  applied  from  Ladysmith  to 
Rhinelander  at  the  time  the  shipment  moved,  as  per  tariff 
G.  F.  D.  No.  8039;  and  that,  based  upon  a  5  ct.  rate  per  100 
lbs.,  the  excess  charge  amounts  to  $22.96. 

W-herefore,  petitioner  prays  that  the  respondent  be  author- 
ized and  directed  to  refund  to  it  said  sum  of  $22.96. 

The  respondent  filed  no  formal  answer  to  the  petition,  but  in 
lieu  thereof  filed  a  letter  addressed  to  its  general  counsel  by 
the  vice-president  and  traffic  manager,  which  is  as  follows: 

"We  had  a  rate  of  5  cts.  per  100  lbs.  from  Ladysmith  to 
Rhinelander,  but  owing  to  a  temporary  shortage  the  concern  at 
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Rhinelander  shipped  a  car  to  Lady  smith.  Had  such  a  move- 
ment ever  been  contemplated,  we  would  have  made  the  tariff 
read  both  ways,  and  with  the  approval  of  the  Railroad  Commis- 
sion are  perfectly  willing  to  reduce  charges  to  that  basis." 

The  claim  was  submitted  upon  the  papers,  pleadings,  vouchers 
and  documents  on  file. 

The  facts  in  this  case  arc  similar  to  those  considered  in  Ste- 
ven &  Jarzis  Lumber  Co,  v,  Chicago,  St,  Paul,  Minneapolis  and 
Omaha  R,  Co.  2  W.  R.  C.  R.  131.  In  that  case  it  was  sail 
(p.  133)  : 

"It  is  not  at  all  unusual  that  a  rate  from  one  point  to  another 
differs  materially  from  the  rate  in  effect  in  the  opposite  direc- 
tion between  the  same  points.  In  this  case  a  commodity  rai 
was  in  effect  in  one  direction,  while  a  distance  tariff  govern*^' 
the  charges  in  the  opposite  direction.  This  is  frecjuently  the 
case,  and  if  there  were  no  other  considerations  involved  in  the 
claim  presented,  petitioner  would  not  be  entitled  to  a  refund  on 
the  ground  that  the  charge  was  unusual  or  for  the  reason  that 
the  charge  was  exorbitant  because  it  was  greatly  in  excess  of 
what  it  would  have  been  imder  the  commodity  rate  which  was 
subsequently  put  into  effect." 

There  is  nothing  in  the  traffic  situation  which  would  justify 
a  higher  rate  on  wood  pulp  shipped  from  Rhinelander  to  Lady- 
smith  than  if  the  shipment  was  in  the  opposite  direction  be- 
tween the  same  points.  It  therefore  follows  that  the  prayer  of 
the  petitioner  should  be  granted. 

We  find  and  determine  that  the  rate  of  8>^  cts.  per  100  lbs., 
exacted  of  the  petitioner  for  the  shipment  of  the  aforesaid  car- 
load of  wood  pulp  from  Rhinelander  to  Ladysmith,  was  un- 
usual, and  that  the  fcasonftble  charge  for  such  shipment  would 
have  been  the  rate  of  5  cts.  per  100  lbs. 

Now,  Therefore,  it  is  Ordered,  That  the  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie  Railway  Company  refund  to  the  said 
Menasha  Paper  Company  the  sum  of  $22.96,  being  the  amount 
herein  found  to  be  in  excess  of  the  reasonable  charge  for  the 
aforesaid  shipment 
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MANSON  ft  WEINFELD 

VB. 

CHICAGO,   MILWAUKEE   AND   ST.   PAUL  RAILWAY   COMPANY. 


Decided  Dec.  2t,  1909, 


Petition  alleging  excessive  and  discriminating  charges  on  certain 
shipments  of  logs  from  HeafFord  Jet.  to  Wausau.  The  rate 
contended  for  was  made  effective  after  the  shipments  had 
moved. 

Held:  That  the  rate  exacted  of  petitioner  by  respondent  was  ex- 
orbitant and  refund  ordered. 

The  petitioners  allege  that  they  are  a  land  and  lumber  com- 
pany located  at  Wausau,  Marathon  county,  Wis.;  that  the  re- 
spondent had  a  tariff  in  force  on  and  between  Jan.  1,  1909, 
and  July  1,  1909,  under  which  the  rate  on  logs  from  Heafford 
Jet.,  Wis.,  a  distance  of  less  than  fifty  miles,  was  3  cts.  per 
100  lbs.,  which  rate  the  petitioners  were  compelled  to 
pay  and  did  pay  on  the  shipments  of  logs  hereinafter 
set  forth;  that  said  freight  rates  are  excessive  and  discrimina- 
tory, and  that  the  amount  collected  upon  said  shipment  was 
$200.07,  which  is  at  the  rate  of  3  cts.  per  100  lbs.,  and  that  said 
rate  should  have  been  1.8  cts.  per  100  lbs.,  at  which  latter  rate 
the  petitioners  would  have  been  obliged  to  have  paid  but  $121.08, 
or  $78.99  less  than  the  amoimt  paid ;  that  the  following  is  a  cor- 
rect statement  of  the  shipments  and  the  amoimt  paid  to  the  said 
railway  company  at  a  rate  of  3  cts.  per  100  lbs.,  and  also  the 
amount  paid  in  excess  of  a  rate  of  1.8  cts.  per  100  lbs. : 


TlTie  Rec'd. 

Car  No. 

Weight,  llw. 

Amount. 

$12  00 
15.21 
13.02 
16.83 
15.15 
14.52 
13.41 
14.28 
14.22 
13.20 
12.96 
n.26 
17.13 
14.88 

1200.07 

Excess. 

May    5,  1000 

22«>7 
iHiOT 
2HJ45 
24791 
21969 
23809 
27ti87 
22013 
28(W5 
27<»25 
227.V> 
29419 
24793 
27945 

40.000 
5O.7t)0 
43.400 
56.100 
50.500 
48,400 
44,700 
47,600 
47,400 
44,000 
43.2<X) 
44.200 
57.100 
4e,tKH) 

K  80 

Ift,     '•  

6.08 

••      15.     "   

5  21 

*•      15,     "   

6  73 

"      15.     "   

6  06 

"      15.     "   

"      15.     ••  

5.W 
5  36 

"      15,     *'   

5.71 

•'      15,     "   

5  69 

1J>.     "   

5.28 

'•      \h,     "   

5.18 

15.     '*   

4  31) 

*•       15.     "    

6.81 

June  11,     "  

5  t% 

178.89 
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The  petitioners  further  allege  that  a  rate  of  1.8  cts.  per  100 
lbs.  is  a  just  and  reasonable  rate,  and  is  the  rate  now  in  force 
under  a  new  tariff  published  by  the  respondent. 

Wherefore,  petitioners  pray  that  the  respondent  be  required 
and  directed  to  refund  to  it  the  aforesaid  sum  of  $78.99. 

The  respondent  railway  company,  answering  the  petition,  ad- 
mits the  movement  of  the  shipments  set  forth  in  the  petition, 
the  charges  collected  upon  the  same,  and  the  rates  upon  which 
such  charges  were  based.  It  avers  that  the  rates  imposed  were 
the  lawful  rates  in  force  and  effect  at  the  time  of  the  transpor- 
tation, and  the  only  rates  which  it  could  lawfully  charge  and 
collect. 

The  claim  was  submitted  upon  the  pleadings,  papers,  vouch- 
ers and  schedules  on  file. 

The  exorbitancy  of  the  rate  complained  of  was  suggested  to 
the  respondent  some  time  ago,  and  the  same  was  accordingly  re- 
duced to  1.8  cts.,  which  was  duly  published  and  is  now  effect- 
ive. A  discussion  of  the  considerations  which  lead  to  the  con- 
clusion that  the  former  rate  was  unreasonable,  is  unnecessary 
under  the  circumstances. 

We  therefore  find  and  determine  that  the  rate  of  3  cts.  per 
100  lbs.,  exacted  of  the  petitioner  by  the  respondent  for  the 
aforesaid  shipments  of  logs  from  Heafford  Jet.,  Wis.,  to  Wau- 
sau.  Wis.,  is  exorbitant,  and  that  the  reasonable  rate  to  have 
charged  for  such  shipment  would  have  been  1.8  cts.  per  100  lbs., 
in  accordance  with  the  tariff  now  in  effect. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  refund  to  the  said  Manson 
&  Weinfeld  the  sum  of  $78.99,  being  the  excess  charge  exacted 
as  aforesaid. 
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VILLAGE  OF  NEW  HOLSTEIN 

vs. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Submitted  Oct.  12,  1909.    Decided  Dec.  SO,  1909. 


Petition  alleging  dangerous  intersections  at  grade  of  the  respondent's 
tracks  and  Wisconsin  and  Micliigan  streets  in  said  village. 
Material  facts  reflecting  the  situation  prevailing  at  these  cross- 
ings are  presented,  together  with  a  summary  of  the  report  of 
the  chief  engineer  of  the  Commission,  on  the  basis  of  which 
it  is 

Held:  That  the  Michigan  street  crossing  is  prejudicially  unsafe  and 
that  the  same  should  be  protected  by  an  automatic  crossing 
alarm  gong  to  be  installed  in  such  a  manner  as  to  give  ade- 
quate protection  against  the  high  speed  passenger  trains 
operating  over  the  division  in  question,  and  that  the  railway 
company  be  required  to  maintain  and  operate  this  alarm  in 
such  a  way  that  the  switching  which  is  done  over  said  cross- 
ings will  not  offset  the  positive  advantage  of  the  installation 
required  herein.  For  the  present  no  protective  appliances  are 
ordered  installed  at  the  Wisconsin  street  crossing. 

The  petition  in  the  above  entitled  proceeding  relates  to  two 
grade  crossings  in  the  village  of  New  Holstein,  at  what  are 
known  as  Wisconsin  street  and  Michigan,  street.  Numerous  al- 
legations are  made  relating  to  the  population  of  the  village,  the 
amount  of  business  transacted  therein,  the  amount  of  traffic  at 
the  two  crossings  in  question,  and  the  general  location  of  the 
business  and  residence  sections  of  the  village.  In  brief,  the  com- 
plaint is,  that  owing  to  the  location  of  buildings  and  other  ob- 
structions to  the  view  and  owing  to  the  curvature  of  the  track 
and  the  amount  of  traffic  at  the  two  crossings  in  question,  they 
are  rendered  dangerous  to  such  an  extent  that  gates  and  a  flag 
man  should  be  installed  at  both  crossings  for  protection  during 
the  day,  and  electric  signals  to  warn  the  public  at  night. 

This  matter  was  heard  in  the  office  of  the  Railroad  Commis- 
sion at  Madison  on  Oct.  12,  1909.  Nash  &  Nash  appeared  for 
the  petitioner  and  W.  T.  Wright  for  the  respondent. 

It  was  admitted  at  the  time  of  the  hearing  that  the  village 
of  New  ITblstein  had  passed  two  ordinances  requiring  the  in- 
stallation of  gates  at  the  points  involved  in  this  complaint,  and 
it  was  further  admitted  that  respondent  refused  to  comply  with 
these  ordinances. 
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The  president  of  the  village  testified  on  behalf  of  petitioner. 
He  asserted  that  New  Holstein  has  a  population  of  from  1000 
to  1100.  The  respondent  estimates  the  population  at  about  800. 
According  to  the  president  of  the  village  there  are  located  in 
New  Holstein  a  number  of  large  manufacturing  and  business  es- 
tablishments, among  which  are  the  following :  John  Lauson  Co., 
The  New  Holstein  Canning  Company,  the  Meilei-Blumberg  Com- 
pany, and  the  Creamery  Company.  There  was  some  difference 
of  opinion  regarding  the  number  of  persons  employed  by  each  of 
these  concerns.  In  addition  to  the  above  there  are  four  eleva- 
tors, three  grain  buyers,  and  the  H.  A.  Laun  Lumber  Company. 

At  Michigan  street  the  respondent  company  has  five  tracks; 
at  Wisconsin  street  there  is  only  one.  These  tracks,  according 
to  the  president  of  the  village,  divide  the  business  section  of  the 
village  from  the  resident  section,  the  latter  being  the  east  side. 
Eight  new  residences  have  gone  up  in  that  section  within  a  year, 
making  a  total  of  about  thirty  residences  at  the  present  time. 
Some  question  was  raised  regarding  this,  but  since  an  exact 
partition  of  the  population  is  immaterial  in  this  case,  it  is  not 
necessary  to  go  into  the  merits  of  the  respective  claims  in  this 
respect. 

The  petitioner's  witness  further  testified  that  New  Holstein  is 
one  of  the  best  markets  for  farm  produce  in  the  county.  On 
account  of  its  peculiar  location  and  the  advantage  of  having 
three  buyers  in  competition  with  each  other,  it  drains  a  terri- 
tory two  miles  to  the  south,  sixteen  miles  to  the  west,  twelve 
miles  to  the  east  and  five  miles  to  the  north. 

Both  petitioner  and  respondent  offered  testimony  as  to  the 
dangerous  character  of  the  crossings  complained  of.  According 
to  the  testimony  of  petitioner,  the  view  is  more  or  less  obstructed 
both  to  the  north  and  to  the  south,  whether  the  track  is  ap- 
proached from  the  east  or  from  the  west.  Going  east  on  Michi- 
gan street  and  looking  north,  the  view  is  obstructed  by  the  de- 
pot, lumber  sheds,  a  warehouse,  and  respondent's  stock  yards. 
In  order  to  obtain  an  unobstructed  view  of  the  main  track,  the 
traveler  must  practically  stand  in  the  middle  of  the  track  it- 
self. To  the  south  the  view  is  obstructed  by  an  elevator  be- 
longing to  the  Cargill  Company,  another  belonging  to  Iverson 
Bros.,  and  two  belonging  to  the  H.  C.  Timm  Company,  and  also 
by  the  New  Holstein  Mercantile  Company  and  by  several  resi- 
dences.    In  order  to  get  a  clear  view  of  the  track  in  this  di-    t 
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rection,  one  must  approach  within  four  feet  of  the  switch  track. 
Going  west  on  the  same  street,  the  view  to  the  north  is  com- 
paratively unobstructed.  Up  to  within  two  hundred  feet  of  the 
track  an  office  building  of  the  Laun  Lumber  Company  obstructs 
the  view,  but  from  that  point  to  the  track  there  are  no  obstruc- 
tions. To  the  south  there  is  a  deep  cut  and  a  board  fence,  run- 
ning half  the  distance  from  Michigan  street  to  Wisconsin  street. 
The  level  of  the  street  and  sidewalk  have  been  made  to  conform 
with  the  level  of  the  right  of  way,  so  that  a  clear  view  of  the 
tracks  can  not  be  obtained  until  the  traveler  practically  stands 
upon  them.  According  to  the  testimony  of  the  respondent,  per- 
sons going  west  over  this  crossing,  both  to  the  north  and  south, 
have  a  clear  view  of 'the  tracks  at  a  distance  of  sixty  feet  from 
the  same.  Going  east,  however,  it  was  admitted  that  the  view 
was  more  or  less  obstructed. 

Testimony  was  offered  to  show  the  density  of  the  traffic  at 
this  crossing.  An  affidavit,  introduced  to  supplement  the  testi- 
mony on  this  point,  showed  that  by  actual  count  on  July  15,  1909, 
between  the  hours  of  twelve  o'clock  noon  and  eight  o'clock  at 
night,  534  foot  passengers  and  123  vehicles  passed  over  this  cross- 
ing. It  was  stated  further  that  90  per  cent  of  the  employes 
of  the  John  Lauson  Company  are  compelled  to  use  this  cross- 
ing in  going  to  and  coming  from  work.  Since  the  school  house 
IS  situated  west  of  the  respondent's  tracks  and  the  residence  dis- 
trict is  largely  to  the  east,  fully  fifty  school  children  cross  the 
tracks  at  Michigan  street  four  times  a  day.  The  canning  com- 
pany has  fifteen  teams  hauling  peas  during  the  busy  season. 
Most  of  this  hauling  is  done  from  the  east,  and  during  the  busy 
season  teams  cross  Michigan  street  continually  during  the  day. 

According  to  the  testimony  the  Wisconsin  street  crossing  does 
not  appear  to  be  quite  as  dangerous  in  character  as  the  other. 
The  testimony  of  petitioner  would  indicate,  that  to  the  north  the 
view  is  obstructed  by  heavy  foliage,  and  that  the  traveler  must 
practically  enter  upon  the  right  of  way  before  he  can  have  a  clear 
view  in  that  direction,  but  to  the  south,  going  east,  there  is 
practically  no  obstruction  for  from  two  hundred  and  fifty  to  three 
hundred  feet  from  the  tracks.  Going  west  there  is  this  same 
cut-out  in  the  right  of  way  to  the  south,  a  large  orchard,  and  a 
sharp  curve  in  the  track,  all  three  circumstances  tending  to  ob- 
struct the  view  to  such  an  extent  that  absolutely  no  view  in  that 
direction  for  any  distance  is  possible. 
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The  traffic  at  this  crossing  does  not  appear  to  be  as  dense 
as  at  the  Michigan  street  crossing.  According  to  an  affidavit 
similar  to  the'  one  mentioned  above,  on  Aug.  8,  119  vehicles  and 
204  foot  passengers  passed  over  that  crossing  between  six 
o'clock  in  the  morning  and  seven  o'clock  at  night.  About  twenty 
school  children,  living  in  the  east  end  of  the  village,  are  forced  to 
use  this  crossing  in  going  to  and  coming  from  school  four  times 
a  day. 

The  rate  of  speed  maintained  by  trains  in  crossing  both  of 
these  streets  is  a  matter  of  some  dispute.  Petitioner  testified 
to  having  made  rough  calculations,  according  to  which  the  rate 
of  speed  maintained  by  trains  varied  from  eleven  to  twenty-five 
miles  an  hour,  and  trains  that  were  due  to  stop  at  the  village 
crossed  Wisconsin  street  at  a  rate  of  speed  varying  from  six  to 
ten  miles  an  hour.  Witness  also  stated  that  night  trains  never 
reduced  their  rate  of  speed  when  passing  through  the  village. 
Respondent's  testimony  was  to  the  eflfect  that  all  trains,  by  the 
terms  of  the  company's  time  table,  are  restricted  to  a  speed  of 
eight  miles  an  hour  in  passing  through  the  village. 

One  allegation  contained  in  the  complaint,  but  which  was  not 
insisted  upon  at  the  time  of  the  hearing,  was  that  concerning 
the  blocking  of  traffic  at  the  Michigan  street  crossing  for  a  pe- 
riod of  time  longer  than  that  allowed  by  the  statute.  Respond- 
ent's counsel  requested  that  such  occurrences  be  reported  to  the 
company,  so  that  the  proper  officials  might  be  given  an  oppor- 
tunity to  put  an  end  to  this  evil.  Petitioner's  counsel  thereupon 
did  not  insist  that  this  point,  although  formally  presented  to  the 
Commission,  should  be  passed  upon  by  this  body.  Although  the 
testimony  would  indicate  that  on  numerous  occasions  the  north 
bound  train,  due  in  New  Holstein  at  about  six  o'clock,  blocked 
the  crossing  for  such  a  length  of  time  that  the  employes  of  the 
lumber  company  were  induced  to  crawl  through  under  the  train 
to  get  to  their  respective  places  of  residence. 

It  was  agreed  by  both  sides  that  the  number  of  train  move- 
ments through  New  Holstein  reaches  about  nineteen  a  day. 
There  are  nine  scheduled  freight  trains,  six  scheduled  passen- 
ger trains,  and,  on  an  average,  not  to  exceed  four  extra  freight 
trains  every  day  except  Sunday.  According  to  the  division  su- 
perintendent, only  half  of  these  trains  stop  at  the  village  and 
only  one  train  crew  does  any  switching.  He  admitted,  however, 
that  way  freight  trains  frequently  stop  to  place  cars  and  that 
other  trains.also  place  cars  occasionally.  Digitized  by  GoOgle 
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Respondent  raised  the  question  of  why  Michigan  street  was 
opened  up  in  the  first  instance.  It  was  pointed  out  that  the 
sole  purpose  of  opening  that  crossing  four  years  ago  was  to  re- 
lieve the  traffic  on  Wisconsin  Street  with  the  ultimate  purpose  of 
practically  abandoning  the  latter  altogether. 

Respondent  further  testified  that  at  the  present  time  some 
precautions  to  protect  the  public  are  being  taken  by  the  com- 
pany, so  far  as  Michigan  street  is  concerned.  An  employe  of 
the  company,  who  is  a  warehouse  man  and  a  general  station  as- 
sistant, acts  as  a  flag  man  whenever  the  regular  switching  crew 
operates  back  and  forth  at  this  point. 

Under  date  of  Dec.  22,  1909,  the  chief  engineer  of  the  Com- 
mission submitted  a  report  from  which  the  following  is  quoted: 

"Michigan  Street  Crossing:  The  conditions  at  the  Michigan 
street  crossing  adjacent  to  the  depot  are  such  as  to  demand 
some  special  protective  measures.  The  steps  already  taken  b^^ 
the  company,  as  indicated  in  the  record  of  the  hearing,  in  pro- 
viding that  the  depot  porter,  when  not  otherwise  engaged,  shall 
flag  the  crossing  for  the  benefit  of  team  and  pedestrian  traffic 
during  the  approach  or  presence  of  trains  engaged  in  switching, 
does  not  appear  completely  to  satisfy  the  demands  of  the  situa- 
tion, for  the  reason  that  this  porter  is  hired  primarily  to  assist 
the  agent  in  handling  freight  and  baggage,  and  to  perform  the 
customary  duties  of  a  helper,  such  as  running  errands,  shovel- 
ing snow,  etc.,  such  duties  often  necessitating  his  leaving  the  im- 
mediate point  of  observation  at  the  crossing  to  be  guarded.  Even 
if  this  man  were  now  ordered  by  the  company  to  give  prefer- 
ence to  the  watchman's  duties,  the  plan  would  still  be  open  to 
dangers  incident  to  occasional  lapses  of  service  to  meet  nat- 
ural and  urgent  demands  elsewhere.  In  this  immediate  connec- 
tion it  should  be  borne  in  mind  that  the  agent  and  porter  at  this 
station  are  customarily  in  ignorance  of  the  whereabovits  of 
trains  until  their  actual  arrival,  owing  to  the  fact  that  New 
Holstein  is  among  the  stations  where  telegraph  service  was 
lately  discontinued.  With  the  lack  of  the  customary  forewarn- 
ing of  the  approach  of  trains,  the  "porter-watchman*'  might 
soon  grow  heedless  of  the  crossing  service. 

"The  need  for  ])rotcction  of  the  Michigan  street  crossing  is 
greatest  during  daylight  hours,  owing  to  the  fact  that  the 
switchine  and  way-freight  runs  usually  pass  the  station  during 
the  working  hours  of  local  industrial  plants.  Whether  there  is 
full  justification  for  the  exclusive  services  of  a  watchman  dur- 
ing the  daylight  hours  throughout  the  year,  is  open  to  some 
question.  While  there  is  less  danger  after  dark,  the  hazard  is 
nevertheless  such  as  to  demand  some  measure  of  protection  at 
night.  The  fast  through  passenger  runs,  which  are  perhaps  the 
chief  element  of  danger,  fortunately  pass  through  Njew  Hol-i 
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stein  after  midnight,  when  the  street  traffic  would  be  at  a  mini- 
mum. 

**In  the  opinion  of  the  inspector  the  dangers  at  the  Michigan 
street  crossing  have  not  yet  reached  the  stage  which  would  jus- 
tify the  installation  of  crossing  gates.  On  the  whole,  the  situa- 
tion is  one  to  which  a  crossing  alarm  is  well  adapted,  provided 
the  railroad  company  safeguards  such  device  against  the  cus- 
tomary abuses  due  to  poor  maintenance  and  to  improper  switch- 
ing service.  Reference  is  here  made  to  the  avoidable  abuses  which 
lead  to  frequent  confusion  as  to  the  genuineness  of  the  indica- 
tions of  danger  given  by  the  crossing  alarm. 

"lyisconsin  Street  Crossing:  The  dangers  at  the  Wisconsin 
street  crossing  were  materially  relieved  with  the  opening  of 
Michigan  street  five  or  six  years  ago.  In  the  opinion  of  the 
inspector  the  conditions  at  the  Wisconsin  street  crossing  are 
not  such  as  to  demand  the  installation  of  protective  appliances 
at  the  present  time. 

"Recommendations :  As  a  result  of  this  investigation  the  fol- 
lowing recommendations  are  respectfully  submitted: 

"1.  That  an  automatic  crossing  alarm  gong  be  installed  for 
the  protection  of  the  Michigan  street  crossing,  with  track  cir- 
cuits of  such  length  as  to  give  adequate  protection  against  the 
high  speed  passenger  trains  on  this  division. 

*'2.  That  the  railway  company  be  required  to  maintain  this 
alarm  and  to  so  operate  its  trains  while  doing  switching  service 
at  this  station  that  the  public  may  be  safeguarded  against  mis- 
leading indications  from  the  protective  device." 

It  is  our  determination  that  the  testimony  submitted  in  this 
case,  as  well  as  the  report  of  our  engineer,  demonstrated  the 
necessity  of  providing  additional  protection  for  the  Michigan 
street  crossing.  For  the  present,  at  least,  no  protective  appliances 
wiH  be  ordered  installed  at  the  Wisconsin  street  crossing. 

It  is  Therefore  Ordered,  That  the  respondent  Chicago,  Mil- 
waukee &  St  Paul  Railway  Company  install  an  automatic 
crossing  alarm  gong  for  the  protection  of  the  Michigan  street 
crossing  in  the  village  of  New  ITolstein,  with  track  circuits  of 
such  length  as  to  give  adequate  protection  against  the  high-speed 
passenger  trains  on  this  division ;  and  that  said  railway  com- 
pany maintain  this  alarm,  and  so  operate  its  trains  while  doing 
switching  service  at  this  station,  that  the  public  may  be  safe- 
guarded against  misleading  indication?  from  the  protective  de- 
vice. 

Thirty  days  is  deemed  a  sufficient  time  in  which  to  comply 
with  the  terms  of  this  order. 
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A.  P.  DAVIS  ET  AL. 

vs. 
WISCONSIN  TELEPHONE  COMPANY. 


Submitted  March  22,  WOO,    Decided  Dec.  SI,  1909, 


Complaint  alleging  failure  of  respondent  to  properly  publish  rules, 
regulations  and  rates;  misrepresentation  in  soliciting  con- 
tracts: objectionable  contracts;  unjust  discrimination  in 
classification  of  subscribers;    and  excessive  rates. 

Held:  With  respect  to  the  more  important  points  in  the  petition: 

1.  That  the  entire  system  of  classification  of  subscribers  in  prac- 

tically every  exchange  in  the  United  States  is  challenged  by 
the  petition  and  that  a  measure  thus  revolutionary  must  re- 
ceive more  consideration  and  afford  wider  opportunity  for 
being  heard  than  is  possible  in  the  pending  case. 

2.  That  the  same  rules  governing  service  apply  to  former  and  new 

patrons  of  a  telephone  company,  provided  the  service  which 
they  demand  is  the  same. 

3.  That  the  form  of  the  contract  is  primarily  a  matter  within  the 

power  and  discretion  of  the  company,  with  which  the  Com- 
mission will  not  interfere  unless  the  terms  of  the  contract  are 
contrary  to  good  public  policy  and  transgress  the  statutory 
provisions  relating  to  service  and  rates. 

4.  That  the  financial   results  of  operation  of   the   respondent  com- 

pany's exchange  at  Hortonville  during  the  years  1903  to  1909, 
inclusive,  show  an  average  net  return  to  the  investors  of  ap- 
proximately one-tenih  of  one  per  cent  per  annum.  This  fact 
was  established  as  a  result  of  a  careful  examination  of  the 
books  of  the  company  by  agents  of  the  Commission,  and  a 
proper  correlation  of  the  facts  thus  arrived  at  with  respect 
to  earnings  and  expenses,  with  a  valuation  of  the  physical 
property  devoted  to  the  public  use  in  said  exchange  made  by 
the  engineering  staff  of  the  Commission.  All  of  the  general 
facts  supporting  this  conclusion,  together  with  some  discus- 
sion of  details,  are  presented  in  th«  opinon,  as  well  as  a 
brief  statement  of  the  historical  development  of  the  plant. 
The  plant  owes  the  investors  a  certain  sum  of  money,  and 
before  this  sum,  representing  deficiencies  arising  out  of  the 
operations  of  the  past,  has  been  satisfactorily  disposed  of, 
there  can  be  no  suggestion  regarding  a  reduction  in  rates. 
The  amount  of  this  deficiency  may  be  charged  either  to  cap- 
ital account  or  provided  for  by  sinking  fund.  The  latter 
appears  to  be  the  more  equitable  method  in  the  present  case, 
because  it  does  not  result  in  a  permanent  capitalization 
against  subscribers,  and  tends  to  throw  the  burden  upon 
those  generations  of  subscribers  upon  whom  it  should  fall. 
It  is  further  suggested  that  in  possible  improvements  in  the 
art  of  telephony  and  the  economies  of  operation  resulting 
therefrom,  apparently  lies  the  only  prospect  of  lower  telephone 
rates  in  the  Hortonville  exchange. 
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The  petition  in  the  above  entitled  proceeding  v^^as  duly  signed 
by  twenty-eight  residents  of  Hortonville.  It  alleged  (1)  that  re- 
spondent does  not  furnish  its  subscribers  with  a  printed  schedule 
of  rates  and  rules;  (2)  that  respondent  has  induced  subscribers 
to  sign  contracts  through  misrepresentation;  (3)  that  the  con- 
tract, which  the  subscriber  is  required  to  sign  is  unjust,  unneces- 
sarily long,  complicated  and  ambiguous;  (4)  that  respondent  is 
and  has  been  discriminating  against  users  of  business  telephones ; 
(5)  that  respondent's  rates  are  excessive. 

The  answer  of  the  respondent  company  denies  specifically  and 
generally  all  the  material  allegations  of  the  petitioners. 

Depositions  were  taken  at  Hortonville  by  S.  T.  Walker,  as- 
sistant secretary  of  the  Commission,  on  Jan.  29,  1909.  A  hear- 
ing was  held  on  the  valuation  in  the  office  of  the  Commission 
at  Madison  on  March  22,  1909.  At  both  hearings  A.  P,  Davis  ap- 
peared for  the  petitioners,  and  Miller,  Meek  &  Fairchild  for  the 
respondent.  Subsequent  to  the  hearing  the  Commission  under- 
took extensive  investigations  which  involved  the  methods  of 
bookkeeping  and  other  matters  affecting  practically  every  ex- 
change in  the  state,  including  Hortonville. 

The  first  of  the  five  allegations  of  petitioner  relates  to  the  fur- 
nishing of  printed  copies  of  the  rates  and  rules.  Some  testi- 
mony was  offered  to  the  effect  that  the  company's  representa- 
tive at  Hortonville  did  not  comply  with  requests  for  copies  of 
the  rates  and  contracts.  The  evidence  shows  that  the  respond- 
ent's rates  for  Hortonville  are  set  forth  in  a  type-written  sheet 
of  instructions,  which  is  on  file  in  the  manager's  office  and  is 
open  to  inspection  by  the  public  as  required  by  law.  Sec.  1797m — 
28  of  the  Public  Utilities  Law  provides  that  all  rules  and  regu- 
lations, which  in  any  manner  affect  the  rates  charged,  shall  be 
filed  as  a  part  of  the  "schedule"  of  rates.  As  to  the  extent  of 
publicity  to  be  given  that  schedule,  the  next    following    section 

provides  that  "a  copy shall  be  printed  in  plain  type  and 

kept open  to  the  public,  in  such  form  and  place  as  to  be 

readily  accessible  to  the  public  and  as  can  be  conveniently  in- 
spected." There  is  nothing  in  the  testimony  to  show  that  the 
respondent  has  violated  these  provisions  of  the  law. 

Petitioner's  second  cause  of  complaint  is  that  respondent's 
agents  induced  people  to  sign  contracts  for  at  least  a  year  by 
misrepresentation.  The  misrepresentation  complained  of  con- 
sists in  respondent's  agents  representing  to  subscribers  that  an 
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order  issued  by  the  Railroad  Commission  of  Wisconsin  was  re- 
sponsible for  the  increase  in  rates  charged  to  certain  subscribers. 
It  appears  from  the  testimony  that  the  then  manager  of  the 
Hortonville  exchange  and  a  representative  of  the  company  from 
Milwaukee  actually  did  make  explanations  of  the  increase  that 
would  lead  subscribers  to  believe  that  this  Commission  or  the 
legislature  were  in  some  way  ordering  the  increase  complained 
of.  The  fact  of  the  matter  is,  that  the  "order"  and  **law" 
alluded  to  are  the  sections  of  the  Utilities  Law  prohibiting  unjust 
discriminations  and  the  findings  of  the  Commission  in  constru- 
ing said  portion  of  the  law.  The  whole  matter,  as  we  under- 
stand it,  relates  to  events  arising  out  of  the  change  from  grounded 
to  metallic  service,  in  which  certain  representatives  of  the  com- 
pany apparently  thought  it  easier  to  shift  the  burden  of  an  un- 
popular task  upon  the  legislature  and  the  Commission  rather 
than  confess  the  injustice  of  discriminatory  practices  of  the 
past. 

Another  species  of  misrepresentation  complained  of  was  the 
practice  of  recjuiring  oVl  subscribers,  whose  instruments  were 
temporarily  disconnected  on  account  of  the  enforcement  of  the 
tentative  order  of  the  Commission,  to  sign  contracts  for  at  least 
a  year's  service  before  their  instruments  were  re-installed.  The 
testimony  shows  that  orders  were  received  by  the  local  manager 
from  headquarters  that  certain  doctors,  who  were  paying  resi- 
dence rates,  would  have  to  be  charged  business  rates.  Upon  the 
refusal  on  the  part  of  several  such  parties  to  pay  the  higher 
rate,  their  instruments  were  taken  out.  Subsequent  to  the  re- 
moval of  some  of  the  instruments  directions  were  received  that 
the  matter  should  be  held  in  abeyance  until  a  construction  of  the 
order  could  be  obtained  from  the  Commission.  Those  subscrib- 
ers, whose  telephones  had  been  removed,  were  asked  to  sign 
a  contract  for  a  year's  service,  just  as  all  new  subscribers  are 
required  to  do.  Several  did  so  sign.  In  one  form  or  another 
this  question  has  been  brought  to  ftie  attention  of  the  Commis- 
sion in  connection  with  all  the  different  classes  of  utilities.  All 
utility  companies  are  recjuired  by  law  to  file  rules  and  regula- 
tions and  charges  governing  connections  with  consumers  and 
everything  related  thereto.  These  rules  and  charges  govern  in 
all  cases,  under  substantially  similar  conditions,  whether  the  ap- 
plicant for  service  is  an  entirely  new  or  a  former  patron  who 
has  returned  to  the  company.     If  the  service  which  the  com- 
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pany  is  required  to  perform  for  both  new  and  former  patrons 
is  the  same,  the  charge  must  be  the  same.  Any  variation  in  the 
charge,  assuming  similar  conditions,  would  be  unjust  discrimina- 
tion prohibited  by  law. 

Petitioner  alleged  further  that  the  contract  which  subscribers 
are  required  to  sign  is  too  vague  and  ambiguous.  A  number 
of  difficulties  arising  out  of  the  wording  of  the  contract  were 
cited  by  petitioner.  Assuming  these  representations  to  have 
been  correct,  nothing  was  introduced  in  evidence  which  would 
warrant  the  Commission  in  interfering  with  the  form  of  con- 
tract. The  contract  is  primarily  a  matter  within  the  power 
and  discretion  of  the  company.  The  Commission  has  no  power 
to  interfere  with  it  unless  its  terms  are  contrary  to  good  public 
policy  and  transgress  the  statutory  provisions  relating  to  service 
and  rates.  There  is  no  evidence,  nor  has  the  Commission  knowl- 
edge, to  this  effect.  It  may  be  that  the  form  of  contract  is  too 
complicated.  If  so,  it  should  be  modified.  But  unless  substan- 
tial public  interests  are  to  be  served  thereby,  the  Commission 
is  not  the  party  to  make  the  change. 

That  the  charges  exacted  for  telephone  service  at  Hortonville 
are  discriminatory,  is  another  allegation.  This  complaint  grew 
out  of  the  classification,  for  a  time,  of  telephones  in  buildings 
which  are  used  for  business  purposes  as  business  telephones, 
though  the  use  to  which  they  were  put  and  the  part  of  the 
building  in  which  they  were  installed  would  justify  only  resi- 
dence rates.  Petitioner  maintains  that  not  all  wxre  raised  when 
the  increased  rates  were  put  into  eflfect.  Some  people  paid  the 
increased  rates,  and  others  refused  to  do  so.  Some  of  those  who 
refused  to  do  so  had  their  telephones  removed,  while  others,  who 
likewise  refused  to  pay  the  increased  rates,  were  permitted  to 
retain  their  telephones.  According  to  the  testimony  this  condi- 
tion grew  out  of  the  uncertainty  attaching  to  the  construction 
to  be  placed  upon  an  order  of  this  Commission  respecting  classi- 
fication. The  change  from  "buildings"  to  "premises"  in  finding 
6  of  the  Commission,  2  W.  R.  C.  R.  544,  cleared  up  the  situa- 
tion. 

Petitioner  also  maintains  that  the  practice  of  charging  a  higher 
rate  for  business  telephones  than  is  charged  for  residence  tele- 
phones, is  an  unjust  discrimination.  This  allegation  challenges 
the  entire  system  of  classification  of  telephone  subscribers  in 
practically  every  exchange  in  the  state  and  in  the  United  States. 
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While  this  classification  has  been  attacked  before  the  Commis- 
sion in  a  few  relatively  minor  proceedings,  it  has  never  been 
put  upon  the  defensive  in  its  entirety.  It  is  possible  that  clas- 
sification should  proceed  by  more  gradual  steps.  It  may  be  that 
the  range  betwetMi  business  and  residence  telephones  is  too  great. 
It  is  conceivable  that  many  more  classes  than  now  prevail  will  be 
created.  Upon  these  matters  we  can  express  no  opinion  at  the 
present  time.  Propositions  as  revolutionary  as  these  must  be 
scrutinized  with  greatest  care  in  the  light  of  all  the  facts  which 
can  be  adduced  in  favor  of  or  against  them.  Nothing  but  a  spe- 
cial investigation  and  hearing  will  suffice  to  this  end.  The  de- 
cision upon  this  allegation  in  the  petition  is,  therefore,  held  in 
abeyance. 

Before  taking  up  the  most  important  issue  of  the  complaint, 
namely,  the  reasonableness  of  the  rates,  it  may  be  well  to  recite 
briefly  the  leading  facts  connected  with  the  development  of  the 
Hortonville  exchange. 

According  to  the  testimony,  a  loll  station  was  established  at 
Hortonville  in  1886  as  part  of  a  grounded  toll  line  which  was 
built  that  year  from  Appleton  to  Waupaca.  In  1895  this  line 
was  rebuilt  and  changed  to  a  metallic  basis,  and  the  toll  station 
at  Hortonville  was  re-equipped  with  long  distance  apparatus.  In 
1901  an  exchange  was  established  at  Hortonville  with  49  sub- 
scribers. A  Wisconsin  magneto  switchlx>ard,  equipped  for  50 
lines,  with  an  ultimate  capacity  of  100  Hues,  was  installed.  Dur- 
ing 1902  the  number  of  subscribers  increased  from  49  to  51 ; 
during  1903  they  increased  to  62;  and  during  1904  to  121.  In 
1905  the  switchboard  was  overhauled  and  equipment  added  for 
20  additional  lines.  At  this  time  the  change  from  grounded  to 
metallic  service,  and  from  Blake  transmitters  to  long  distance 
solid  back  equipment  was  begun.  During  that  year  the  number 
of  subscribers  increased  to  139.  The  following  year  extensive 
improvements  were  made  in  the  rural  lines  surrounding  Horton- 
ville, and  an  additional  100  line  magneto  switchboard  was  in- 
stalled. At  the  end  of  1906  there  were  235  subscribers.  In 
1907  some  improvements  were  made  in  the  outside  plant.  The 
exchange  had  grown  to  255  stations,  and  at  the  end  of  1908  to 
260. 

Service  tests  made  by  a  representative  of  the  company  were 
apparently   satisfactory.     Statements  made   by   twenty-six    sub- 
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scribers  relating  to  the  service  were  read  into  the  record,  and, 
with  only  two  exceptions,  they  were  commendatory. 

It  will  be  unnecessary  to  review  the  finances  of  the  company 
and  the  relation  of  the  company  to  the  American  Telephone  & 
Telegraph  Company  which  was  described  in  the  case  of  E.  E. 
Payne  et  al,  v,  Wisconsin  Telephone  Co.,  ante,  p.  1. 

The  chief  engineer  of  the  respondent  company  testified  as  to 
the  diflference  in  the  investment  and  the  cost  of  maintaining  Mc- 
Leuer  common  return,  and  metallic  circuits.  He  testified  that 
in  September,  1908,  there  were  22  lines  of  the  McLeuer  common 
return  type  in  use  in  Hortonville,  serving  44  subscribers ;  that  is, 
there  were  22  lines  going  out  but  only  4  back.  The  present 
metallic  system,  for  the  same  service,  requires  22  lines  each  way. 
The  difference  in  the  investment  is  about  43  cts.  per  subscriber 
more,  and  in  maintenance  about  one  cent  per  month  or  14  cts. 
a  year  more  per  subscriber  for  the  latter  than  for  the  former 
type  of  equipment.  The  cost  of  maintaining  the  old  Blake  trans- 
mitter is  said  to  be  practically  as  high  as  the  cost  of  maintain- 
ing the  long  distance  solid  back  transmitter,  but  the  service  is 
much  inferior. 

The  rates  which  are  being  charged  by  respondent  company  at 
its  Hortonville  exchange  at  the  present  time,  and  which  are  de- 
clared to  be  unreasonable  and  excessive  by  petitioner,  are  the 
following : 

Rural  service $15  00  per     year 

Business:    Single  line 2  50     **    month 

Four-party  line 2  00    "        ** 

Residence:    Single  line 1  50     *'        '* 

Four-party  line 1  00     " 

Every  utility  is  entitled  to  a  reasonable  return  upon  its  in- 
vestment, provided  its  rates  do  not  exceed  the  bounds  of  reason- 
ableness. Before  the  foregoing  schedule  of  rates,  therefore,  can 
be  declared  to  be  unreasonable  or  excessive,  it  must  be  deter- 
mined what  rate  of  return  respondent  has  been  enjoying  on  its 
investment  at  Hortonville.  The  first  thing  to  be  determined, 
then,  is  the  amount  invested;  that  is,  the  value  of  the  plant  for 
rate-making  purposes. 

There  are  three  different  sets  of  figures  available  as  indicat- 
ing the  value  of  the  i^ant  at  Hortonville, — the  book  cost  as  kept 
by  the  respondent  company,  the  inventory  as  prepared  by  the 
company's  engineer,  and  the  cost  new  as  determined  by  the 
Commission's   engineering   staflF.     According    to    the    auditor's 

Digitized  by  VjOOQIC 


376  RAILROAD    COMMISSION    OF    WISCONSIN. 

books,  the  value  of  the  Hortonville  exchange  property  on  Jan.  1, 
19()9,  was  $l(),7;^*i.74.  Tlie  inventory  filed  by  the  company's 
engineer  as  of  the  same  date,  was  $12,182.  The  Commission's 
cost  new  hes  between  tlie  two,  Ring  $10,889.  The  final  sum- 
mary of  the  Commission's  figures  is  as  follows: 

C^OST  OF  UKPUODTTCTION  NKW 

OF    IIOKTONVILLE    KXCUANGB   AS   OF  JaNTARY    1.     1909. 

Central  oflico  (-(juipmont: 

(h)  Power  plant  (Hiuipment $45  00 

(b)  Switchboard  frames,  etc 52-1  00 

Distribution  system: 

(a)  Poles  anil  cross-arms  (exchange) 1 ,  257  00 

(rural) 2, 591  00 

(b)  Wire  (exchange) 740  00 

''    (ru ral) 1 ,  ^8  00 

(c)  Aerial  cable 130  00 

Subscribers'  station  eijuipment 2. 423  00 

Furniture  and  fixtures 128  00 

Tools  and  teams (}8  00 


Total  of  above $9,  154  00 

12%  for  engineering,  supervision,  interest  during  construction, 
contingencies,    etc 1, 134  00 


Total  of  above $10,588  00 

Stores  and  supplies 190  00 

Correction  by  revision Ill  00 


Total $10, 889  00 

Subsequent  to  the  hearing  the  valuation,  as  originally  made 
by  the  Commission's  engineer,  was  revised,  with  the  result  that 
the  total  was  reduced  by  about  $800.  To  get  a  clearer  under- 
standing of  the  cost  of  reproduction  new,  it  might  be  well  to 
discuss  some  of  the  more  important  items  of  general  office  pro- 
portion, warehouse  proportion,  and  right  of  way  and  trimming 
trees  expense. 

The  general  office  proportion  is  designed  to  cover  the  expense 
of  clerical  work  in  the  general  office  incident  to  the  preparation 
of  estimates  and  construction  plans.  It  is  supposed  to  cover 
b<x)kkcei)ing  and  all  other  i^cneral  office  labor.  The  company's 
engineer  adds  5  per  cent  of  the  labor,  railroad  fare,  incidentals 
and  freight  in  the  case  of  inside  plant,  and  10  per  cent  in  the 
case  of  outside  plant.  The  Commission's  engineer  uses  a  rate  of 
5  per  cent  flat. 

Warehouse  proi)ortion  represents  the  cost  of  labor  for  handling 
m^aterial  in  and  out  of  the  general  warehouse,  and  also  the  freight 
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on  material  shipped  into  the  general  warehouse  from  outside 
points  other  than  from  the  company's  own  exchanges.  Large 
companies,  such  as  the  respondent,  purchase  equipment  that  is 
used  quite  generally  in  telephone  construction  in  large  quantities 
and  store  the  same  in  general  warehouses,  from  which  it  is 
shipped  to  tiie  various  localities  where  construction  work  is  going 
on,  as  occasion  demands.  In  preparing  an  inventory,  the  labor 
for  handling  and  the  freight  charges  on  material  from  the  gen- 
eral warehouse  in  ^lilvvaukce  to  the  particular  locality  does  not 
cover  this  expense  of  labor  for  handling  at  the  warehouse,  nor 
freight  frooi  the  original  point  of  shipment  to  the  warehouse. 
To  cover  this  additional  expense,  the  company's  engineer  adds  10 
per  cent  of  the  value  of  the  material.  The  Commission's  en- 
gineer adds  only  5  per  cent.  The  reduction  of  both  the  general 
office  proportion  and  the  warehouse  proportion  appears  justifiable 
since  the  company's  inventory  does  not  include  the  full  12  per 
cent  for  engineering  and  supervision,  etc.,  in  the  total  value  of 
the  p^ant  outside  of  stores  and  supplies,  whereas  the  Commis- 
sion's engineer  does  make  this  addition,  which  practically  offsets 
the  reduction  made  in  the  rates  of  the  general  office  and  ware- 
house proportions. 

Petitioner  contended  that  $137.50,  allowed  in  the  inventory  for 
right  of  way  and  trimming  trees,  was  never  actually  spent  by  the 
company.  An  investigation  of  the  ccnipany's  hook  d  sclosed  the 
fact  that  it  is  impossible  to  determine  exactly  what  was  spent  for  ' 
this  purpose  at  any  exchange  prior  to  a  few  years  ago.  Before 
that  time  the  company's  accounts  were  kept  in  such  a  manner  that 
expenses  for  this  purpose  were  simply  lumped  in  wMth  the  labor 
cost  of  construction.  Ever  since  the  right  of  way  department  has 
kept  its  accounts,  it  fs  possible  to  learn  the  exact  expenditures  for 
right  of  way  and  trimming  trees  for  each  exchange.  Some  al- 
lowance must  obviously  h^  made  for  trimming  trees,  and  the 
amount  a'lowed,  $137.50,  represents  a  conservative  estimate  of 
$5  per  nii'ie,  based  upon  field  insi)ection  by  a  member  of  the  en- 
gineering staff. 

Under  the  head  of  central  office  equipment  and  furniture  the 
revised  inventory  reduces  the  estimate  for  a  number  of  small 
items. 

In  the  course  of  the  hearing  it  developed  that  a  financial  report 
was  .submitted  to  petitioner  and  a  committee  of  citizens  by  a 
representative  of  the  respondent  company  at  the  time  when  the 
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agitation  for  lower  telephone  rates  first  began.  Another  exhibit 
was  submitted  by  counsel  for  the  respondent  at  the  hearing. 
Petitioner  caUed  attention  to  numerous  discrepancies  between  the 
two  reports.  Although  neither  of  these  reports  will  be  used  by 
the  Commission,  it  might  be  well  to  explain  the  reasons  for  the 
discrepancies  between  the  two  reports.  The  first  report  is  said 
to  have  been  somewhat  hastily  prepared,  but  the  most  serious 
discrepancies  are  apparently  due  to  the  use  of  different  bases  in 
the  separation  of  expenses  between  exchange  and  toll.  In  sum- 
marized form,  the  larger  discrepancies  under  the  various  heads  of 
expenses  are  due  to  the  reasons  given  below : 

Operating  Expenses:  Salaries  and  Wages. — In  the  first  report 
no  part  of  the  manager's  salary  was  apportioned  to  toll,  and  in 
the  second  report  some  of  the  manager's  salary  and  more  of  the 
operators'  salaries  w^ere  charged  to  toll,  leaving  less  of  the  ex- 
penses charged  to  exchange. 

Operating  Expenses:  Rent,  Light  and  Heat. — In  the  first  report 
the  apportionment  of  this  item  was  made  on  the  basis  of  earnings ; 
in  the  later  report  it  was  made  on  the  basis  of  floor  space. 

Current  Repair:  Salaries  and  Wages. — In  the  first  report  no 
part  of  this  item  was  charged  to  toll.  In  the  second  report  $20 
was  charged  to  toll.  By  using  total  current  repair  salaries  and 
wages  as  the  basis  of  apportioning  indirect  expenses,  an  addi- 
tional error  was  made  by  not  deducting  this  amount. 

Insitrance, — In  the  first  report  the  entire  amount  was  charged 
against  exchange.  In  the  second,  one-tenth,  representing  the 
toll  valu^  of  the  switchboard  as  comi)ared  with  the  rest  of  the 
equipment,  was  charged  to  toll. 

General  Expenses. — General  expenses,  in  both  reports,  were 
apportioned  on  the  basis  of  total  operating  and  current  repair 
expenses.  Since  the  latter  two  differ  in  the  two  reports,  the  ap- 
portionments based  upon  them  necessarily  reveal  discrepancies. 
Besides,  in  the  first  report  taxes  to  the  amount  of  $133.83  were 
included  under  this  head.  If  this  item  alone  were  eliminated,  the 
discrepancy  between  the  general  expenses  as  given  in  the  two  re- 
ports would  be  less  than  one  dollar. 

The  foregoing  explanation  is  given  simply  to  show  that  dis- 
crepancies might  easily  arise  without  proving  that  either  of  the 
reports  w- ere  "doctored"  or  carelessly  prepared,*  as  was  suggested 
at  the  hearing.  There  may  be  good  ground  for  a  difference  of 
opinion  as  to  the  method  of  apportioning  indirect  expenses  to  an 
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exchange,  and  also  as  to  the  method  of  separating  expenses  be- 
tween exchange  and  toll. 

The  figures  upon  which  the  Commission  rests  its  decision  were 
obtained  directly  from  the  books  of  the  company  by  an  agent  of 
the  Commission,  and  the  apportionments  and  separations  were 
made  according  to  the  best  methods  which  could  be  devised.  The 
details  of  this  separation  are  too  voluminous  for  publication  in 
this  connection.  In  some  instances  the  net  result  of  calculation 
ran  higher  than  the  compj^ny's  figures,  but  in  the  main  they  fell 
somewhat  below  the  company's  figures  in  the  final  expenses 
charged  to  the  Hortonville  exchange  alone.  In  the  following 
tabulation  are  given  the  expenses  of  the  Hortonville  exchange  for 
a  period  of  three  years,  as  determined  by  the  Commission.  Four 
other  years  will  be  included  in  a  subsequent  table. 

TABLE  L 
Income  AcconNT  of  Hortonvillb  Exchange  for  Three  Years.  190G.  1907  and  1908 


Earnings: 

Expenses: 

General 

Operatintr 

Maintenance,    current 

repair 

Taxes 

Instrument  rental 

DepreciaUon  reserve.. 

Total  expenses 

Net  profit  or  deficit 

Net  rate  of  return  or  loss. . 


1906. 


Com  mis 

slon  flfir- 

ures. 


Com- 
pany flff- 
ures. 


|2.5tfr  30   $2. 567  .SO 


$451  79 
896  87 

664  .36 
102  69 
115  53 

494  99 


$2,726  23 
-4158  93 
-2.2% 


$455  81 1 
911  04i 

666  52, 

102  69 

1 15  fKV 

1.013  6.S 


$:i,265  22t 
—$697  92' 
-7.7%    I 


1907. 


Commls-     Com- 
sion  flff-  pany  fiir- 
urea.    I     ures. 


$3.^2  54,  $3,332  54 


"!' 


$444  85 
1,060  35 

799  83 
.133.30 
149  96 

728 


$:{.316  40 
f $16  14 
+0.16% 


$442  78 
1,074  26 

798  10 

133  30 

149  96 

1,024  31 


$3,622  71 
-  ^K)  li 
-2.7% 


1908. 


I  Com  m  Le- 
sion flg- 
ureb. 


$3.710  98 

$371  68 
953  80 

660  84 
148  44 
166  99 
735  59 

©.(St  34 

+$673  64 

+6.4% 


Com- 
pany flfT- 
ures. 


$3,710  98 

$374  28 
971  94 

667  63 

148  44 

166  99 

1.062  3 

-f$319^ 

+2.9% 


From  the  foregoing  table  it  will  be  seen  that  the  figures  con- 
cerning expenses  for  exchange  business  as  compiled  by  the  Com- 
mission faJl  slightly  below  the  figures  reported  by  the  respondent. 
When  it  is  considered  that  in  the  apportionment  of  indirect  ex- 
penses, and  in  the  separation  of  expenses  between  exchange  and 
roll,  very  diflPerent  methods  were  employed,  the  discrepancy  is 
unimportant. 

The  amount  set  aside  for  depreciation  in  the  Commission's 
figures  is  very  much  smaller  than  that  claimed  by  the  respondent. 
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The  latter  figures  depreciation  at  10  per  cent  of  the  average 
value  for  each  year,  whereas  the  Commission  uses  but  7  per  cent 
on  the  inventory  value  at  the  beginning  of  the  year.  The  Com- 
mission's reserve  is  probably  the  lowest  that  can  possibly  be  set 
aside  with  any  expectation  of  proving  sufficient,  yet  even  on  this 
basis  of  calculation  only  one  year  shows  a  rate  of  return  that  is  at 
all  adequate.  The  Commission's  figures  show  a  net  profit  of  G.4 
per  cent  for  1908.  The  earnings  and  expenses  for  nine  months 
of  1909,  secured  since  the  hearing,  show  as  follows: 

TABLE  II. 
ExcHANGK  Earnings  and  Expenses  at  Houtonvillk  for  Nine  Months 

OF  1909. 
Earnings $2,707  40 

Expenses: 

Central  office  (traffic) $396  99 

Wire  plant  (transmission) 267  01 

Substation  (terminal) 328  00 

Commercial 170  09 

Genera] 278  09 

Undistributed 70  29 

Tolal  expenses $1,523  70 

Taxes  (4%  of  earninf^ys) 108  30 

Depreciation  (7%  of  inventory) ; 571  07 

Instrument  rental 121  84 

Grand  total  of  expenses • $2, 325  57 

Net  profit 381  89 

Net  rate  of  profit  for  year 4.7% 

The  net  rate  of  return  for  nine  months  of  1909  is  about  3^0 
per  cent,  or  4.7  per  cent  on  the  ba.sis  of  a  full  year  if  the  figures 
for  the  first  nine  months  are  a  fair  gauge  of  the  business  for  the 
remaining  tlirce  months.  It  will  be  noted  that  in  the  above 
figures  no  provision  is  made  for  a  contingency  fund  for  damage 
resulting  from  snow  and  sleet  storms.  Such  a  fund  has  become 
a  necessity  in  .some  jx^rtions  of  the  state.  An  allowance  for  this 
fund  would  still  further  reduce  the  net  earnings  of  the  company 
at  Ilortonville.  Apparently  the  revenue  yielded  by  the  metallic 
rates  are  not  as  much  greater  as  had  been  anticipated. 

From  the  financial  re])orts  covering  three  years  and  nine  months 
before  us,  no  action  toward  a  reduction  in  earnings  would  be 
justified,  particularly  in  view  of  the  fact  that  only  7  per  cent  of 
the  inventory  value  has  been  allowed  for  depreciation.  A  cur- 
sory inspection  of  the  financial  status  of  the  Hoftonville  exchange 
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for  three  years  preceding  1906  throws  additional  light  upon  the 
condition  of  the  business.  In  connection  with  the  figures  for 
these  three  years,  1903,  1904  and  1905,  no  attempt  has  been  made 
to  make  a  scientific  apportionment  or  separation  of  expenses  be- 
tween exchange  and  toll.  The  calculations  are  somewhat  rough, 
but  on  the  who^e  they  reveal  the  general  situation.  Except  for 
1904,  probably  too  little  has  been  charged  against  the  exchange 
and  too  much  to  toU.  The  finances  for  the  three  years  just  men- 
tioned, and  for  from  1906  to  1909,  are  given  in  table  III,  follow- 
ing: 

TABLE  in. 
Sfnmart  or  Eakninga  aivd  Kxpbnsba  or  thr  IIortonvillb  ^xohargk. 


EarninflTs: 

Expenses: 

Ope  rati  ncr 

Current  repair 

General 

Taxes 

htoirumeiit  rental... 
Depreciation  reserve. 

Total  expens«»s 

Net  profit 

Net  rate  of  return 


1903. 


S810  57 


i307% 
114  tfh 
20  3(i 
24  43 
27  47 
14o  57 


1904. 


1905. 


f  1.012  73II1.503  85 


1427  6(i 

\m  41 

2dW  ^\ 

40  51 

45  ni 

159  77 


)r593  35 
T82  78 
314  21 

63  75 

71 
310  5;h 


|t)39  8tJil,552  5311.516  34 


-$-'0  29 
-1.4% 


-•539  80 
-23.7% 


f|87  51 
4-1.9% 


19  0. 


•2.567  30 


1907. 


•3,332  :A 


$SM  87  11.060  a-> 


664  % 
451  79 
102  69 
115  53 
494  99 


•2,726  23 

•158  \.« 

2.2% 


799  83 
444  85 
133  30 
149  96 
728  11 


<9.8. 

1900.* 

•:),  710  98 
•K)3  80 

••2.707  46 

660  84 

371  68 

148  44 

166  90 
735  59 



•3,316  40  •3.037  3.  12.325  57 


+•16  14 
+0.2% 


+•673  64  +*381  fc9 
+6.4%      +4.7%+ 


•  Nine  months.    +  E.«itiniatecl  for  entire  year. 


An  examination  of  the  foregoing  table  shows  that  the  Hor- 
tonville  exchange  has  yielded  an  average  of  about  one^tenth  of 
]  per  cent  in  the  investment  during  the  last  six  years.  This  re- 
sult was  arrived  at  after  a  most  thorough  examination  of  the 
accounts  and  an  apportionment  between  exchange  and  toll  busi- 
ness as  severely  strict  as  it  could  well  be  made.  The  amount 
charged  to  depreciation,  as  previously  suggested,  has  been,  if 
anything,  too  small ;  nor  has  anything  been  allowed  for  con- 
tingencies or  working  capital. 

To  put  the  results  in  a  somewhat  different  and  equally  concrete 
form,  it  may  be  assumed  that  if  a  citizen  of  Hortonville  had  con- 
structed the  exchange  and  had  conducted  it  .ftnancially  in  the 
manner  in  which  the  respondent  has  conducted  it,  his  returns  on 
the  investment,  year  by  year,  would  have  been  as  shown  in  tables 
IV  and  V,  following: 
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TABLE  IV. 
Showing  Operating  Results  on  Basis  of  0  Per  Cent. 


Invest- 
ment at 
befirlnninsr 

of  year. 

Interest 
on   Invest- 
ment 6%. 

$134  78 
136  94 
266  17 
424  28 
624  10 
630  50 

Operating 
deficit 

or 
surplus. 

Total 
deficit 

or 
surplus. 

Simple 

interest 

on  deficit 

at  6%. 

Compound 

interest 

on  deficit 

at  6%. 

1903 

1904 

1905 

1906 

1907 

1908 

12.079  58 
2,282.^ 
4,436  18 
7.071  27 
10,401  61 
1  ,508  38 

—$29  29 
-^«>80 
+  87  51 
-158  93 
-f  16  14 
+673  64 

S154  09 
676  74 
17^66 
583  21 
607  96 

+43  14 

»46  22    5yrs. 

162  42  4  • 
32  16  3  " 
ft)  99  2  • 
.36  48    1  yr. 

162  11    5yrs. 

177  64  4  •• 
M  12  3  " 
72  Oil  2  •* 
36  48    1  yr. 

Total  ... 

12.157  50 

$347  27 

1372  44 

TABLE  V. 
Showing  Opzratinq  Results  on  Basis  of  7  Per  Cent. 


1903 12.079  58 


Invest- 
ment. 


1904 1  2,282  39 

1906 1  4,436  18 

1906 7.07127 

190T I  10,401  61 

1606 1  10,508  38 


-  .  .  C)p<»ratln«: 
Interest  (|pfl^.|t  or 
ai  7^.         surplus. 


$145  57 
159  77 
310  53 
494  99 
728  II 
735  59 


Total 
or  net 
deficit. 


$—29  29    I 
-539  80    I 

+87  51 
—158  93 

+16  14 
+bT3  6* 


Interest 

on  deficit 

at  6%. 


Compound  In- 
terest on  defi- 
cit at  6  % 


$174  86   5  yrs 5  yrs. 


ffl»9.57 
223  02 
6r3  9» 
711  97 
61  t)5 


$52  46  4 

167  9J  3 

40  14  2 

78  47  1 
42  72 


Total..' '  $2,525  29  i381  69 


$59  14 

183  64  3 
42  60  2 
80  83  1 
42  72 


1406  93 


In  Other  words,  the  citizen  of  Hortonville,  who  it  is  assumed 
had  operated  this  exchange,  would  find  himself  short  by  $2,157.50 
without  interest;  $2,504.77  with  simple  interest  at  6  per  cent; 
$2,906.98  with  simple  interest  at  7  per  cent;  $2,529.94  with  in- 
terest at  6  per  cent  compounded  annually;  and  $2,934.22  with 
interest  at  7  per  cent  compounded  annually.  On  these  facts 
there  can  be  no  difference  of  opinion  with  respect  to  the  present 
schedule  of  rates  charged  by  respondent. 

It  is  not  necessary  for  the  Commission  to  decide  whether 
$2,504.77  or  $2,934.22,  or  neither  of  these,  shall  be  selected  as 
representing  the  amount  which  the  HortCMiville  exchange  owes 
investors  in  it  in  order  to  give  them  a  reasonable  rate  of  return 
on  the  amount  of  money  actually  invested.  Whatever  the  exact 
sum  decided  upon,  it  must  be  considered  in  taking  action  with 
reference  to  the  rates.  Before  any  reduction  in  rates  can  be 
thought  of,  the  amount  of  the  deficit  caused  by  the  past  must 
have  been  disposed  of  justly.     It  may  be  true  that  a  part  of  this 
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deficit  should  not  be  charged  against  the  subscribers.  It  is  un- 
questionably true  that  some  of  it  must  be  so  charged.  Whatever 
amount  is  so  charged,  either  may  be  capitalized,  or  provided  for 
•by  a  sinking  or  deficiency  fund.  The  latter  appears  to  us  to  be 
the  more  equitable  method  in  the  present  case,  because  it  does 
not  result  in  a  permanent  capitalization  against  subscribers  and 
throws  the  burden  more  nearly  upon  those  generations  of  sub- 
scribers upon  whom  it  should  fall.  Upon  this  general  question 
reference  may  be  made  to  Hill  et  al.  v.  Antigo  Water  Co.  3  W. 
R.  C.  R.  623;  In  re  Menominee  &  Marinette  Light  &  Traction 
Co,  3  W.  R.  C.  R.  778 ;  Payne  ct  al  v.  Wisconsin  Telephone 
Co,,  ante,  p.  1. 

It  may  be  that  improvements  in  the  art  of  telephony  will 
enable  the  respondent  company  to  serve  the  people  of  Horton- 
ville  at  a  lower  of  charge  in  the  future  than  is  now  possible. 
In  such  improvements  and  the  resulting  economies  of  operation 
apparently  lies  the  only  prospect  of  lower  telq)hone  rates  for  the 
people  of  Hortonville. 

With  the  exception  of  that  part  of  the  petition  which  relates  to 
the  classification  of  subscribers,  referred  to  previously,  and 
which  is  reserved  for  future  consideration,  it  is  ordered  that  this 
petition  be  and  it  hereby  is  dismissed. 
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HIGGINS  SPRING  AND  AXLE  COMPANY 

vs. 
CHICAGO,   MILWAUKBK  AND  ST.   PAUL  RAILWAY  COMPANY. 


Decided  Dec.  3U  ^009. 


Petition  alleging  exorbitant  charges  on  tertain  shipments  of  yehicle 
springs  from  Racine  Jet.  to  Monroe  and  Stoughton.  An  in- 
vestigation revealed  a  carelessness  on  part  of  respondent  in 
dealing  with  schedules,  which  must  necessaiily  result  In 
controversies  between  shipper  and  carrier. 

Held:  That  the  charge  exacted  by  the  respondent  of  the  petitioner  was 
unucual  and  exorbitant,  and  refund  ordered. 

The  petitioner  is  a  corporation  enj^agfed  in  the  nianufacture  and 
.shipping  of  sprin.si^s  and  various  otlier  iron  and  steel  articles, 
with  its  principal  factory  and  office  at  Racine,  Wis. 

It  alleges  tkat  between  June  15  and  July  1,  11)09,  it  made  vari- 
ous less  than  carload  shipments  of  vehicle  springs  from  Racine 
Jet.,  Wis.,  to  Monroe  and  Stoughton,  Wis.,  as  follows: 


Date 
1909. 


June  16. 
June  1«. 
June  I  J*. 
J  une  22. 
June  24. 
June  26. 
June  2t». 
June  26. 
July    2. 


W.  B. 


4264 
44(H5 
4r>33 
4712 
4M6 
5040 
5051 
54)52 
3205 


Oak. 

ArUcle. 

Vehicle . . 
Siirintw... 

Welaht, 
lbs. 

4.200 
3.740 
1,»K) 
1.670 
1.6H0 
1.6S0 
1,680 
800 
1.8W 

No. 

Initial. 

67786 

:WHO 
8.7220 
57270 
51 VM 

16(MiC) 



l(i060 

7:J71H> 

Ht.  P.... 

IVliPO 

IM.730 

r 

REIGHT 

Uate.i 

ts 

V  mount. 

12 

S&04 

12 

4  49 

12 

1  67 

12 

2  00 

r? 

2  02 

12 

2  02 

12 

2  02 

12 

96 

12 

2  24 

i22  4« 


That  the  aggregate  weight  of  such  shipments  w^as  18730  lbs. 
and  charges  collected  were  $22.4(5,  based  on  the  rate  of  12  cts.  per 
100  lbs.,  such  rate  being  shown  in  tariff  G.  F.  D.  No.  7300 — A, 
which  thereafter  became  effective,  Nov.  10,  1908;  that  previous 
to  June  15,  1909,  there  was  a  rate  of  10  cts.  per  100  lbs.  in  effect 
on  vehicle  springs  from  Racine  Jet.  to  Stoughton  and  Monroe, 
but  upon  said  date  said  rate  was  advanced  to  12  cts.  per  100  lbs., 
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but  was  subsequently  reduced,  effective  Sep.  15,  1909,  to  10  cts 
per  100  lbs.,  as  shown  in  tariflF  (;.  F.  D.  No.  7300— B,  and  that 
had  the  aforesaid  shipments  moved  at  the  rate  of  10  cts.  per  100 
lbs.,  the  charges  on  same  would  have  been  $18.73,  thereby  com- 
pelling the  petitioner  to  pay  an  overcharge  of  $3.73  upon  said 
shipments,  which  charge  was  unjust  and  unreasonable. 

Wherefore  petitioner  prays  that  the  respondent  be  authorized 
and  directed  to  refund  to  it  the  same  sum  of  $3.73. 

The  respondent,  answering  the  petition  herein,  admits  all  the 
allegations  relative  to  movements  therein  alleged  and  charges 
collected  upon  same  and  the  rates  upon  which  said  charges  were 
based,  and  it  also  admits  that  the  allegations  in  said  jx^tition  rela- 
tive to  the  change  in  tariffs  are  correct ;  it  avers  that  the  charges 
which  were  collected  were  the  only  lawful  charges  in  force  and 
effect  at  the  time  of  the  transportation. 

The  claim  was  submitted  upon  the  pleadings,  papers,  vouchers, 
schedules  and  documents  on  file. 

In  order  to  determine  the  justness  of  the  complaint  here  pre- 
sented, it  becomes  necessary  to  review  the  various  tariffs  which 
have  been  applicable  to  articles  of  the  character  herein  involved 
during  the  past  few  years. 

Respondent's  tariff  G.  F.  D.  No.  47764,  effective  Feb.  22,  1905, 
names  a  rate  of  10  cts.  on  "springs  for  agricultural  implements, 
wajs^ons  and  carriages.''  This  tariff  was  canceled  March  29, 
1907.  by  tariff  G.F.I).  No.  3000— A,  which  named  the  same  rate. 
The  latter  tariff,  in  turn,  was  canceled  Aug.  1,  1907,  by  tariff 
G.F.D.  No.  3000 — R.  This  tariff  did  not  carry  any  corresponding 
rate,  although  the  index  to  articles  on  which  rates  were  named 
included  "springs'*,  but  reference  to  the  list  of  articles  shows  that 
"springs"  are  not  included.  This  tariff  (No.  3000- — B)  was  can- 
celed Jan.  15,  1908,  by  tariff  G.F.D.  No.  3000— C,  which  also 
carried  "springs"  in  the  index  to  commodities  and  failed  to  in- 
clude them  in  the  items  to  which  the  index  referred.  However, 
in  another  item  "wagon  springs"  are  provided  for  at  the  rate  of 
10  cts.  per  100  lbs.  The  items  referred  to  in  the  last  two  tariffs 
(3000 — B  and  3000 — C)  in  the  index  under  "springs",  named  a 
10  ct.  rate  on  practicaMy  the  same  articles,  with  the  exception  of 
"springs  for  agricultural  implements,  wagons  and  carriages"  that 
were  included  in  the  first  two  tariffs  mentioned.  There  are  about 
fifty-five  different  articles  of  iron  and  steel  included  in  these 
items.    It  is  reasonable  to  presume  that  the  pne  article,  "sprin|^s", 
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was  dropped  from  the  list  through  inadvertence  or  negfligence, 
for  had  it  been  eliminated  intentionally,  it  would  also  have  been 
eliminated  from  the  index.  The  latter  tariff  (G.  F.  D.  No.  3000 — 
C)  was,  in  turn,  canceled  Aug.  17, 1908,  by  G.  F.  D.  No.  3000— D. 
This  tariflF  also  indexed  "springs'"  and  failed  to  include  them  in  the 
items  referred  to,  but  did  provide  for  *'wagon  springs*'  in  another 
item  at  a  10  ct.  rate.  Supplement  No.  14,  effective  June  15,  1909, 
canceled  the  rate  on  "wagon  springs"  referred  to  in  tariff  G.F.D. 
No.  7300 — A  for  this  rate.  As  the  petitioner  refers  to  this  date 
as  the  one  on  which  the  cancelation  of  the  10  ct.  rate  became 
effective,  he  evidently  wishes  to  imply  that  the  shipments  on 
which  refund  is  asked  were  "wagon  springs". 

Supplement  No.  15  to  G.F.D.  No.  7300— A,  effective  June  22. 
1909,  cancels  this  same  item  and  tariff  G.F.D.  No.  73p0— B,  ef- 
fective Aug.  15,  1009,  also  cancels  the  same,  making  three  can- 
celations of  one  and  the  same  item,  each  effective  on  a  different 
date.  This  evinces  carelessness  in  dealing  with  schedules  and 
must  necessarily  result  in  controversies  between  shipper  and 
carrier.  G.F.D.  No.  7300— A  was  canceled  Aug.  15,  1909,  by 
7300 — B,  which  tariff  is  still  in  force.  This  tariff  names  a  10  ct. 
rate  on  "springs  for  agricultural  implements  or  vehicles".  How- 
ever, effective  Jan.  1,  1910.  in  supplement  No.  C,  the  rate  to 
Stoughton  will  be  12  cts.  This  supplement  will  leave  Monroe 
with  a  10  ct.  rate,  while  all  stations  from  Janesville  to  Madison 
will  have  a  12  ct.  rate.  This  is  more  carelessness,  evidently,  as 
there  is  no  apparent  reason  why  stations  west  of  Janesville,  to 
and  including  Monroe,  should  have  a  10  ct.  rate,  while  Janesville 
and  points  north  of  Madison  have  a  12  ct.  rate. 

Furthermore,  each  of  the  rates  named  applies  also  from  Chi- 
cago, Milwaukee,  Racine  and  many  other  points.  The  rates  re- 
ferred to  are  all  on  L.  C.  L.  shipments. 

It  is  very  evident  that  the  situation  here  presented  should  be 
corrected  at  once  to  prevent  future  annoyance  and  controversies. 
The  rate  of  10  cts.  per  100  lbs.  for  less  than  carload  shipments 
of  vehicle  springs  from  Racine  to  Monroe  and  Stoughton,  is  a 
reasonable  rate  and  should  be  made  effective  without  delay. 

We  find  and  detennine  that  the  rate  of  12  cts.  per  100  I'bs., 
exacted  of  the  petitioner  for  the  said  shipments  in  less  than  car- 
load lots  of  vehicle  springs  from  Racine  Jet.,  Wis.,  to  Monroe  and 
Stoughton,  Wis.,  is  unusual  and  exorbitant,  and  that  the  reason- 
able rate  for  such  shipments  would  have  been  10  cts.  per;  100  lbs. 
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Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  be  and  the  same  is  hereby  au-> 
thorized  and  empowered  to  refund  to  the  said  Higgins  Spring 
and  Axle  Company  the  sum  of  $3.73,  being  the  amount  herein 
found  to  be  in  excess  of  the  reasonable  charge  for  the  aforesaid 
shipments. 
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BURLINGTON,  BRIGHTON  AND  WHEATLAND  TELEPHONE  COM- 
PANY 

vs. 

CHICAGO  AND    NORTH    WESTERN   RAILWAY   COMPANY. 


Submitted  Oct.  12,  Ji)09.    Decided  Jan.  6, 1910. 


Petition  praying  for  an  order  compelling  the  respondent  to  iostall  one 
of  petitioner's  telephones  in  its  station  at  Pox  River.  One 
subsciiber  of  petitioner  resides  in  said  station  and  all  of  its 
subscribers,  258  in  number,  reside  on  farms  and  In  villages 
adjacent  to  such  station  and  transact  business  at  same  to  a 
considerable  extent. 

Held:  That  within  the  meaning  of  ch.  614,  Laws  of  1907,  every  rail- 
way station  is  an  "oflace"  and  in  relation  to  the  question  of 
reasonably  adequate  telephone  service  it  is  immaterial  whether 
such  station  is  a  station  within  the  meaning  of  sec.  1801,  R.  S.; 
that  said  chapter  requires  reasonably  adequate  telephono 
service  at  its  staticns  where  it  can  be  had;  that  in  the 
instant  case  such  seivice  can  be  had  and  respondent  is  or- 
dered to  install  a  telephone  in  its  station  at  Fox  River. 

The  above  entitled  proceeding  relates  to  the  installation  of 
telephonic  service  in  the  depot  maintained  by  respondent  at  Fox 
River.  Two  separate  i)etitions  were  filed,  one  signed  by  the  Bur- 
lington, Ilrighton  &  Wheatland  Telephone  Company,  and  the 
other  by  twenty-five  patrons  of  respondent  company,  business 
men  and  farmers,  residing  in  the  western  part  of  Kenosha  county. 

The  petition  of  the  Burlington,  Brighton  and  Wheatland  Tele- 
phone Company  recites  that  it  is  engaged  in  the  business  of  fur- 
nishing telephonic  service  in  the  western  part  of  Kenosha  county, 
maintaining  its  central  exchange  at  Wheatland.  It  alleges  that 
petitioner  has  over  two  hundred  subscribers  who  reside  in  the  vil- 
lages and  country  surrounding  respondent's  Fox  River  station, 
and  who  have  occasion  to  frequently  ship  and  receive  freight  at 
said  station  or  to  transact  other  business  with  respondent's  agent  at 
that  point.  This  petition  further  sets  forth  that  petitioner  is  the 
only  telephone  utility  giving  service  in  and  about  Fox  River ;  that 
petitioner  has  long  distance  connection  with  the  Wisconsin  Tele- 
phone Company ;  and  that  it  has  direct  toll  line  connection  with 
the  exchange  of  the  Farmers'  New  Era  Telephone  Company,  lo- 
cated at  Wilmot,  many  of  whose  subscribers  are  also  patrons  of 
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respondent  and  who  are  desirous  of  having  toll  connections  with 
the  Fox  River  station.  It  is  further  alleged  that  respondent  now 
has  absolutely  no  telephonic  connection  whatever  with  its  depot 
and  has  refused  to  install  telephonic  service  offered  by  petitioner, 
although  urgent  request  has  been  made  upon  respondent  to  do  so. 

The  petition  signed  by  twenty-five  patrons  of  respondent  al- 
leges that  all  the  signers  of  the  petition  reside  in  the  vicinity  of 
Fox  River,  and  that  all  have  occasion,  from  time  to  time,  to  make 
and  receive  shipments  of  freight  at  said  station;  that  each  one  is 
a  patron  of  the  telephone  company  appearing  as  the  petitioner  in 
this  proceeding,  the  only  telephone  company  operating  in  and 
about  said  village  of  Fox  River.  Other  minor  allegations  made 
in  this  complaint  have  already  been  touched  upon  in  connection 
with  the  first-mentioned  petition. 

The  prayer  for  relief,  common  to  both  petitions,  is  for  an  order 
commanding  respondent  to  install  in  its  office  at  Fox  River  one 
of  the  telephones  of  the  Burlington,  Brighton  and  Wheatland 
Telephone  Company,  and  to  furnish  adequate  telephone  service 
with  said  station. 

The  answer  to  both  petitions  filed  by  respondent  ad:nits  that  it 
has  refused  to  install  a  telephone  in  the  depot  at  Fox  River,  and 
alleges  that  the  business  transacted  at  that  point  is  not  sufficient 
to  warrant  the  company  in  going  to  the  expense  of  installing  a 
telephone. 

A  hearing  was  held  in  the  office  of  the  Railroad  Commission 
of  Wisconsin  at  Madison,  on  October  12.  1909.  George  W. 
Waller  appeared  for  the  ])etitioners ;  ]V .  G.  Wheeler  appeared 
for  tlie  respondent. 

According  to  the  testimony  of  the  secretary-treasurer  of  the 
Burlington,  Brighton  and  Wheatland  Telephone  Company,  that 
utility  has  at  the  present  time  87  miles  of  pole  line,  with  368 
miles  of  wire  and  258  subscribers.  The  central  office  is  at 
Wheatland,  and  lines  run  to  I^^ox  River,  l^assett  and  Salem,  all 
three  being  stations  on  the  respondent's  line  of  railroad.  The  ter- 
ritory is  mostly  farming  country,  interspersed  with  small  village*^, 
among  which  are  Silver  Lake,  Munster,  Slade's  Corners  and 
Power  Lake.  Petitioner  operates  mostly  in  the  country  north  of 
the  Chicago  &  North  Western.  The  territory  south  of  that  line  is 
covered  largely  by  the  Farmers'  New  Fra  Telephone  Company, 
whose  exchange  is  at  Wilmot.     Petitioner  has  a  direct  toll  line  to 
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that  point  connecting  with  the  last-mentioned  utility.  At  present 
petitioner  has  no  connection  with  any  of  the  stations  mentioned 
above,  namely,  Fox  River,  Bassett  and  Salem,  although  it  is  un- 
derstood that  respondent  has  a  private  telephone  system  connect- 
ing said  stations,  used  for  company  business,  mainly  dispatching. 
If  connection  were  established  with  the  Fox  River  depot,  which 
lies  between  the  other  two  stations  mentioned,  all  the  subscribers 
of  the  petitioner  and  its  connecting  lines  would  have  at  least  in- 
direct connections  with  the  three  stations  mentioned. 

Under  the  present  arrangements,  patrons  of  the  respondent 
company  are  seriously  inconvenienced.  When  they  desire  to  ship 
anything,  or  wish  to  ascertain  whether  shipments  which  they  are 
expecting  have  arrived,  two  alternatives  are  open  to  them.  They 
can  travel  Ito  the  depot  by  foot  or  team  and  transact  their  busi- 
ness and  ask  in  person  for  the  desired  information,  or  they  can 
telephone  to  the  only  subscriber  petitioner  has  at  Fox  River  and 
request  him  to  get  it  by  calling  personally  upon  the  station  agent. 
This  subscriber  testified  that  he  has  been  kept  busy  by  just  such 
requests.  Notice  by  mail  does  not  reach  the  most  of  the  people  in 
that  vicinity  until  twenty- four  hours  after  their  .shipments  have 
arrived.  The  Boyle  Ice  Company,  which  operates  at  Silver  Lake, 
ships  between  five  and  six  hundred  cars  each  season.  That  com- 
pany has  no  telephone  at  present,  but  would  install  one,  it  was 
stated,  if  they  could  be  assured  connection  with  the  depot.  At 
present  they  are  compelled  to  send  a  man  from  the  lake  to  the 
depot  to  bill  cars.  The  manager  of  the  molding  sand  pit,  which 
ships  over  four  hundred  cars  each  year,  has  to  travel  to  the  depot 
each  day  to  bill  cars.  The  Borden  Condensed  Milk  Company,  with 
factories  at  Salem  and  Bassett,  has  two  telephones,  but  is  com- 
pelled to  send  men  to  bill  its  shipments.  Other  merchants  and 
stock  buyers  at  Munster,  at  Slade's  Crossing,  and  at  other  points, 
have  repeatedly  demanded  the  connection  asked  for  by  the  peti- 
tioner. The  testimony  showed  that  most  of  the  signers  were 
farmers  and  business  men  who  transacted  considerable  business 
with  the  Fox  River  station  agent. 

Petitioner's  subscribers,  258  in  number,  are  widely  scattered, 
being  mostly  farmers.  This  fact  is  emphasized  by  petitioner  as 
accentuating  the  need  of  telephonic  connection.  It  was  pointed 
out  that  if  the  people  to  be  served  lived  in  a  compact  community, 
there  would  be  less  justice  to  the  demand  than  there  is  under  the 
present  circumstances. 
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Testimony  was  oflfered  to  show  the  distances  of  the  various 
communities  reached  by  petitioner's  lines  and  connections,  and 
the  population  of  those  places.  Munster,  with  a  population  of 
about  60,  is  three  miles  from  Fox  River;  Slade's  Corners,  with  a 
population  of  about  200,  is  six  miles  distant ;  Silver  Lake,  with 
a  population  of  about  400,  is  two  and  a  half  miles  by  road.  Ac- 
cording to  the  testimony  most  of  the  business  done  by  the  people 
in  these  places  and  in  the  surrounding  country  is  done  with  the 
respondent  company  at  Fox  River,  rather  than  at  any  of  the  other 
small  stations  mentioned,  since  Fox  River  is  more  centrally  lo- 
cated. Live  stock,  grain,  molding  sand  and  ice  constitute  the 
bulk  of  the  shipments.  Less  than  carload  material  is  also  shipped 
in  in  fairly  large  quantities,  mostly  groceries,  implements,  and 
the  like. 

Detailed  testimony  was  offered  to  show  what  was  actually 
shipped  out  and  received,  and  to  what  extent  business  is  transacted 
at  the  village  in  question.  Rut,  by  the  answer  and  statements 
made  at  the  time  of  the  hearing,  the  only  matter  really  put  in 
issue  was  the  question  of  whether  the  amount  of  business  trans- 
acted by  respondent  at  Fox  River  warranted  the  expense  •f  instal- 
ling a  telephone  in  the  depot  at  that  point. 

Respondent  submitted  figures  showing  the  receipts  from  passen- 
ger and  freight  traffic  for  seven  months  of  1909.  The  earnings 
from  the  various  sources  were  as  follows : 

Passenger  earnings    $416  63 

Excess  baggage    10  01 

Freight  forwarded   7, 243  57 

Freight  received    1 ,171  39 

The  revenues  from  all  sources  aggregate  $8,840.60.  The  total 
expense  involved  in  maintaining  petitioner's  telephone  for  seven 
months  would  be  only  $7.00. 

Before  the  formal  complaint  in  this  proceeding  was  filed,  ef- 
fort had  been  made  for  about  a  year  to  adjust  the  situation  by 
correspondence.  Respondent  expressed  itself  as  at  all  times  will- 
ing to  permit  petitioner  to  install  a  telephone  in  the  public  wait- 
ing room  at  petitioner's  own  cost.  Petitioner  desires  to  install  a 
telephone  in  the  agent's  office,  where  there  will  be  a  responsible 
party  to  answer  all  calls. 

Respondent's  counsel  raises  the  cjuestion  whether  the  term  "of- 
fice", as  used  in  the  law,  is  intended  to  cover  a  "station",  such 
as  is  being  maintained  at  Fox  River.     lie  points  out  that  the  law 
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requires  the  respondent  to  maintain -a  "station"  at  every  village 
having  a  postoffice  and  two  hundred  inhabitants  or  over.  Fox 
River  is  a  "station"  but  has  only  sixty  inhabitants.  To  grant  an 
order,  such  as  is  prayed  for  by  the  petitioner,  would  compel  the 
respondent  to  maintain  telephonic  service  at  a  station  which  it  is 
not  required  under  the  law  to  maintain. 

Counsel  further  pointed  out  that  petitioner  has  258  subscribers 
scattered  over  about  ten  different  communities.  In  Fox  River 
there  is  but  one  subscriber,  as  previously  pointed  out.  For  the 
purpose  of  the  application  before  us,  counsel  contends,  the  village 
should  be  considered  as  having  but  one  resident.  If,  in  this 
case,  the  respondent  should  be  required  to  furnish  telephonic 
service  at  its  depot  at  its  own  cost,  simply  because  a  farmers'  line 
operates  in  the  territory  adjacent  to  and  surrounding  the  village, 
then  respondent  could  logically  be  required  to  install  telephones 
in  every  station  at  every  cross-road  where  a  farmers*  telephone 
company  may  be  operating,  even  though  the  station  or  village  it- 
self has  not  a  single  subscriber. 

With  reference  to  the  amount  of  business  transacted,  as  re- 
ported in  the  exhibit  submitted  by  respondent,  counsel  contends; 
that  there  is  no  evidence  to  show  how  much  of  the  earnings  are 
attributable  to  telephone  subscribers  of  the  petitioner  or  of  peti- 
titioner's  connecting  companies. 

Respondent  does  not  believe  that  the  business  at  that  station  de- 
rived from  telephone  subscribers  is  sufficient  to  warrant  the  ex- 
pense of  installing  a  telephone,  and  of  compelling  the  agent  to  de- 
sist from  his  regular  duties  to  answer  telephone  calls.  In  effect, 
counsel  argues,  an  order  as  prayed  for  would  simply  constitute 
respondent's  agent  the  agent  of  petitioner  to  assist  in  the  transac- 
tion of  petitioner's  business. 

It  is  well  understood  that  ch.  362,  Laws  of  1905,  and  acts 
amendatory  thereto,  requires  railway  companies  to  provide  rea 
sonably  adequate  service.  It  was  held  in  the  case  of  the  People's 
Tel.  Co.  V,  Ilastern  Ry,  Co.  of  Minn.  2  W.  R.  C.  R.  822,  that 
the  telephone  is  an  indispensable  aid  in  the  conduct  of  the  busi- 
ness of  a  common  carrier  at  any  center  of  population,  and  has 
become  a  necessity  both  within  the  rule  of  the  common  law  as  well 
as  by  legislative  enactment.  The  extent  to  which  the  statutory  re- 
quirement of  reasonably  adequate  service  compels  the  furnishing 
of  telephone  service  by  railway  companies,  is  a  question  which  ad- 
mits of  no  general  answer  applicable  to  all  stations.     We  appre- 
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hend  that  ch.  614,  Laws  of  1907,  under  which  this  proceeding  was 
instituted,  in  part,  at  least,  defines  and  specifies  what  constitute? 
reasonably  adequate  telephone  service.  The  norm  by  which  the 
Commission  is  to  test  the  adequacy  of  telephonic  service,  it  ap- 
pears to  us,  is  expressed  in  this  statute,  the  material  portions  of 
which  read  as  follows: 

'*1.  Every  railroad  company  shall  furnish  reasonably  adequate 
telephonic  connection  with  its  offices,  buildings  and  grounds. 

"2.  Upon  complaint  to  the  railroad  commission  of  Wisconsin 
that  any  telephonic  service  with  any  railroad  is  inadequate  or  in 
any  respect  unreasonably  or  ui5 justly  discriminatory  or  that  such 
service  cannot  be  had  it  shall  be  the  duty  of  said  commission  to 
investigate  the  same  and  if  upon  investigation  the  commission 
shall  find  that  any  telephonic  service  is  inadequate  or  unreason- 
ably or  unjustly  discriminatory  or  that  such  service  cannot  be 
had  it  shall  determine  and  by  order  fix  a  reasonable  regulation, 
practice  or  service  to  be  installed,  imposed,  observed  and  followed 
in  the  future."     (Ch.  614,  Laws  of  1907,  sec.  1797g— 1  and  2.) 

As  we  construe  this  act,  every  railway  station  is  an  "office**, 
although  not  all  railway  offices  are  stations.  It  appears  to  us  to 
be  immaterial  whether  Fox  River,  the  station  on  respondent's  line 
in  question,  is  or  is  not  a  station  within  the  meaning  of  sec.  1801 
of  the  Revised  Statutes,  requiring,  among  other  things,  a  popula- 
tion of  two  hundred  and  an  established  post  office.  But  it  can- 
not be  doubted  that  the  railway  company  maintains  an  "office"  or 
"building"  at  what  is  known  as  Fox  River  station. 

Is  the  telephone  service  provided  by  the  respondent  in  or  at 
this  office  or  building  reasonably  adequate?  Ch.  614,  above 
quoted,  specifies  that  if  "such  service  cannot  be  had"  the  Com- 
mission shall  determine  and  by  order  fix  a  "service  to  be  in- 
stalled." The  least  service  which  the  Commisson  can  require  to 
be  installed  is  a  single  telephone,  by  means  of  which  patrons  of 
the  railway  company  can  communicate  with  its  agent  at  Fox 
River.  We  think,  therefore,  that  the  legislature  has  clearly  pre- 
scribed our  rule  of  action  in  this  case.  It  can  be  recapitulated  in 
a  few  brief  sentences,  thus:  There  exists  no  telephonic  service  at 
Fox  River.  The  service  there  must  consequently  be  inadequate. 
This  fact  having  been  determined,  the  statute  requires  the  Com- 
mission to  make  an  order  compelling  telephonic  connection  with 
the  station.  The  fact  that  the  constitutionality  of  ch.  614  has 
been  informally  questioned,  can  have  no  bearing  upon  the  judg- 
ment of  the  Commi.<;5ion. 
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In  accordance  with  these  determinations 

It  is  Ordered,  That  the  respondent  Chicago  &  North  Western 
Railway  Company  install  in  its  station  at  Fox- River  a  telephone, 
which  will  afford  facilities  for  communication  with  its  agent  at 
that  point  by  its  patrons  living  in  the  general  neighborhood  of 
that  station,  who  may  desire  to  avail  themselves  of  such  tele- 
phonic communication. 
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HICKERSON  ROLLER  MILL  COMPANY 

VB. 

NORTHERN  PACIFIC  RAILWAY  COMPANY. 


Submitted  Nov.  9,  1909.    Decided  Jan.  7,  1910. 


Petition  alleges  that  the  reBpondent  railway  company  refuses  to  re- 
pair a  certain  spur  track  leading  from  respondent's  main 
line  to  petitioner's  mill,  and  prays  that  an  order  issue,  order- 
ing respondent  to  make  such  repairs. 

Held:  That  where  there  is  no  private  contractual  limitation  upon  the 
use  of  a  spur  track  by  the  railway  company  constructing  it, 
the  same  becomes  a  part  of  its  railway  system  and  must  be 
maintained  and  operated  accordingly  for  the  benefit  of  any 
and  all  persons  who  may  require  the  services  thereof.  That 
the  respondent  in  the  instant  case  acquired  the  right  of  way 
without  restriction  as  to  its  use,  and  constructed,  maintained 
and  operated  the  spur  track  for  public  purposes.  The  prayer 
of  the  petition  is  granted. 

The  petitioner  alleges  that  the  respondent  is  a  common  carrier, 
engaged  in  the  business  of  transporting  persons  and  property  by 
rail  between  points  in  Wisconsin,  and  as  such  common  carrier  is 
subject  to  the  laws  of  this  state ;  that  the  village  of  Grantsburg 
is  one  of  the  stations  on  respondent's  line,  lying  and  being  at  the 
terminus  of  said  line  from  Rush  City,  Minn.,  to  the  said  village  of 
Grantsburg,  and  that  the  petitioner  owns  and  operates  a  flour  mill 
at  said  village  and  ships  a  large  amount  of  flour,  feed,  wheat  and 
all  kinds  of  grain  both  to  and  from  said  mill  annually ;  that  the 
petitioner  has  owned  and  operated  said  mill  for  more  than  seven- 
teen years  last  passed  and  is  the  largest  shipper  of  goods  in  car- 
load lots  into  the  village  of  Grantsburg ;  that  the  St.  Paul  &  Du- 
luth  Railroad  Company  owned  and  operated  the  respondent's  said 
line  of  railroad  from  Rush  City  to  Grantsburg  up  to  some  time  in 
the  year  1900,  and  in  February,  1899,  built  a  siding  or  spur  track 
from  the  main  line  of  said  railroad  at  Grantsburg,  in  a  northeast- 
erly direction,  to  the  northwest  corner  of  the  said  petitioner's  mill 
building  and  about  twenty-five  rods  in  length ;  that  the  petitioner 
graded  this  spur  and  paid  the  St.  Paul  &  Duluth  Company  the 
sum  of  $100  to  help  defray  the  cost  of  laying  ties  and  rails 
and  the  cost  of  materials  heeded  for  said  spur  track ;  that  it  was 
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understood  and  agreed  between  the  parties  that  all  repairs  that 
said  spur  track  might  need  in  the  future  would  be  made  by  the 
said  railroad  company  without  any  expense  to  the  petitioner ;  that 
some  time  in  the  year  1900  the  respondent  acquired  the  railroad 
belonging  to  and  owned  by  the  St.  Paul  &  Duluth  Railroad  Com- 
pany aforesaid,  and  after  such  purchase  the  petitioner  applied  to 
the  said  respondent  to  construct  an  extension  of  said  siding  or 
spur  track  along  its  mill  building  to  the  northeast  corner  thereof ; 
that  the  respondent  asked  the  petitioner  to  pay  a  sum  for  such 
extension  that  seemed  to  the  petitioner  excessive,  and  in  August, 
1900,  all  negotiations  were  broken  off  and  the  matter  dropped; 
that  in  February  or  March,  1901,  the  agent  of  the  respondent  at 
Grantsburg  came  to  the  petitioner's  manager  and  stated  that  he 
was  informed  by  the  railway  company  that  it  desired  to  know 
what  it  could  do  to  meet  the  competition  of  the  "Soo''  line  which 
had  then  built  a  line  into  Frederic,  Polk  county,  Wis.,  about 
eighteen  miles  southeast  of  Grantsburg  and  was  drawing  from  the 
territory  that  had  up  to  that  time  done  all  its  shipping  from 
Grantsburg ;  that  thereupon  the  petitioner  offered  to  pay  the  rail- 
way company  the  sum  of  $100  if  it  would  extend  its  spur 
track  along  the  said  mill  building  as  hereinbefore  set  forth; 
that  thereupon  the  respondent  sent  to  the  petitioner  an  instrument 
conveying  to  the  respondent  an  easement  in  and  to  certain  prem- 
ises therein  described  to  construct  a  spur  track  from  said  main 
line  to  the  northeast  corner  of  said  mill  building,  taking  in  not 
only  the  track  that  had  heretofore  been  constructed,  but  alSo  the 
lands  necessary  to  make  the  extension  as  proposed;  that  there- 
upon the  respondent  built  an  extension  of  said  spur  track  upon  a 
mudsill  trestle,  and  completed  it  in  the  summer  of  1901,  and  on 
Sep.  27,  1901,  the  petitioner  paid  the  respondent  $100  pur- 
suant to  its  promise;  that  thereupon  the  said  petitioner  con- 
structed its  grain  chutes,  spouts,  elevators,  bins,  scales  and  other 
machinery  for  the  quick  loading  and  unloading  of  cars  to  fit  the 
new  conditions  and  expended  more  than  $3,000  in  such  repairs 
and  construction  as  hereinbefore  set  forth,  having  the  understand- 
ing from  the  said  casement  that  the  respondent  would  keep  the 
said  spur  track  in  repair,  both  that  part  lying  on  the  ground  and 
that  lying  on  the  trestle ;  that  since  said  time  the  respondent  has 
repeatedly  repaired  said  spur  track  and  the  trestle  aforesaid,  at 
one  time  putting  in  a  new  stringer,  at  another  time  putting 
in   ties,  at  another  time   repairing  the  west  end  thereof,  and 

Digitized  by  VjOOQIC 


HICKEBSON  ROLLER  MILL  CO.  V.  N.  P.  R.  CO.  397 

at  Still  anot.her  time  the  east  end  thereof,  and  made  many 
other  similar  repairs  thereto;  that  in  August,  1909,  the  re- 
spondent notified  the  petitioner  that  the  latter  must  make 
the  necessary  repairs,  alleging  that  said  trestle  had  become  out 
of  repair  and  needed  to  be  renewed  and  was  dangerous  for  the 
operation  of  cars  over  the  same ;  that  the  respondent  refused  and 
still  refuses  to  repair  the  said  spur  track,  especially  the  said  trestle, 
and  to  set  cars  upon  the  same;  that  by  such  refusal  to  spot  the 
cars  coming  to  said  petitioner  upon  said  track  upon  the  trestle 
the  petitioner  has  been  put  to  a  great  deal  of  extra  expense  and 
trouble  in  the  loading  and  unloading  of  these  said  cars,  as  it  has 
no  facilities  for  the  quick  and  inexpensive  loading  and  unloading 
thereof  at  any  other  point  except  at  the  place  where  it  built  its 
chutes,  bins,  etc.,  as  hereinbefore  set  forth,  from  the  track  lying 
on  the  trestle  aforesaid ;  that  said  spur  track,  including  not  only 
that  part  of  it  which  lies  on  the  ground,  but  also  that  part  which 
lies  on  the  trestle,  is  practically  indispensable  to  the  successful 
operation  of  the  petitioner's  business,  and  the  refusal  of  the  re- 
spondent to  operate  and  maintain  a  part  of  said  spur  track  or  sid- 
ing has  done  and  is  doing  a  great  injury  to  the  business  of  peti- 
tioner, and  if  the  petitioner  shall  be  compelled  to  move  its  bins, 
chutes,  elevators,  etc.,  from  where  they  now  are  to  other  parts 
of  the  building,  it  will  entail  a  large  and  unnecessary  expense 
upon  it;  that  the  petitioner's  business  over  respondent's  line  has 
increased  about  two- fold  since  said  spur  track  was  put  in,  and  it 
is  just  as  much  to  the  interest  of  the  respondent  to  keep  said 
spur  track  in  proper  repair  and  condition  for  the  expeditious  car- 
rying on  of  its  business  as  it  is  to  the  interest  of  the  said  peti- 
tioner that  this  be  done :  that  the  said  spur  track  has  repeatedly, 
and  times  innumerable,  been  used,  not  only  for  the  purpose  of 
placing  carloads  of  freight  for  the  petitioner,  but  also  for  the 
purpose  of  placing  other  cars,  both  loaded  and  empty,  for  other 
parties  than  the  petitioner. 

Wherefore,  the  petitioner  prays  that  the  respondent  be  required 
to  repair,  operate  and  maintain  said  si)ur  track  in  its  entire  length, 
from  the  point  where  it  leaves  the  main  line  to  the  northeast 
comer  of  said  mill  building,  in  order  that  the  petitioner  may  use 
the  same  for  the  loading  and  unloading  of  cars  in  the  manner  done 
heretofore,  from  the  time  of  the  building  of  the  said  extension  to 
the  said  spur  track  until  in  August,  1909. 


Digitized  by  VjOOQIC 


398  RAILROAD    COMMISSION    OP   WISCONSIN. 

The  respondent  railway  company,  answering  the  petition,  ad- 
mits that  it  is  a  common  carrier  in  the  state  of  Wisconsin  and 
that  the  village  of  Grantsburg  is  the  terminus  of  the  branch  ex- 
tending from  Rush  City,  Minn.,  to  Grantsburg ;  that  the  peti- 
tioner owns  and  operates  a  flour  mill  and  ships  some  grain  and 
grain  products  from  its  mill  over  the  lines  of  the  respondent; 
that  the  St.  Paul  &  Duluth  Railroad  Company  formerly  owned  a 
branch  line  from  Rush  City,  Minn.,  to  Grantsburg  and  that,  in 
the  year  1899,  it  built  a  side  or  spur  track  from  its  main  line,  in 
a  northeasterly  direction  to  the  petitioner's  mill;  that  the  peti- 
tioner paid  $100  toward  the  cost  of  the  labor  of  constructing 
said  spur  track;  that  in  June,  1900,  the  respondent  acquired  the 
railroad  belonging  to  the  St.  Paul  &  Duluth  Railroad  Company, 
and  in  the  summer  of  1900  the  petitioner  applied  to  the  respond- 
ent to  construct  an  extension  of  said  spur  track  on  piles  over  a 
creek  along  its  mill  at  Grantsburg,  and  that  the  respondent  then 
offered  to  the  petitioner  to  furnish  the  rail  and  lay  the  same  for  said 
extension,  provided  the  petitioner  would  build  a  trestle  and  main- 
tain the  same  in  repair  or  would  pay  the  expense  of  building  said 
trestle  and  keep  the  same  in  repair,  and  informed  the  petitioner 
that  the  estimated  expense  of  building  said  trestle  was  $200; 
that  the  petitioner  objected  to  paying  so  much  as  $200  toward 
the  construction  of  said  trestle  and  afterwards,  in  January,  1901, 
offered  to  pay  $100  toward  such  expense;  thereafter  said  re- 
spondent built  said  trestle  and  extended  said  track  at  an  expense 
of  about  $200,  and  the  petitioner  paid  to  the  respondent,  on 
account  of  the  expense  incurred  therein,  the  sum  of  $100,  the 
understanding  being,  however,  that  the  petitioner  would  keep 
said  trestle  in  repair;  that  if  the  respondent  has  made  any  re- 
pairs upon  said  trestle  since  said  time,  they  were  of  trifling  im- 
portance ;  that  in  the  summer  of  1909  the  trestle  became  out  of 
repair  and  unsafe,  and  it  is  necessary,  in  order  to  operate  the 
same,  that  it  should  be  renewed,  and  the  respondent  has  refused 
to  set  cars  for  the  petitioner  on  said  trestle  until  the  petitioner 
shall  repair  the  same  or  pay  the  expense  of  repairing  the  same. 

Respondent  alleges  that  said  track,  constructed  on  said  trestle, 
is  not  used  for  any  other  purpose  except  receiving  and  delivering 
freight  from  said  roller  mill  and  is  not  adapted  for  any  other  use, 
but  the  same  is,  in  fact,  a  private  track  for  the  use  of  petitioner. 

Respondent  further  admits  that  the  petitioner  furnished  the 
easement  for  said  spur  track,  as  set  forth  in  the  petition  herein, 
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and  that  it  is  willing  to  furnish  the  rail  and  lay  the  track  for  the 
use  of  the  petitioner,  provided  petitioner  renew  and  reconstruct 
said  trestle  and  track  at  its  own  expense  for  the  benefit  of  the 
petitioner. 

Wherefore,  respondent  demands  that  the  petition  be  dismissed. 

The  matter  came  on  for  hearing  on  Nov.  9, 1909.  The  petitioner 
was  represented  by  Walter  Drcnf, its  attorney,  and  the  respondent 
by  C,  A.  Hart,  its  counsel. 

It  is  conceded  that  the  line  of  railroad,  with  which  the  spur 
track  in  question  is  connected,  was  formerly  owned  by  the  St. 
Paul  &  Duluth  Railroad  Company  which  built  the  spur,  in  1899, 
from  its  main  line  to  the  petitioner's  mill,  and  that  the  petitioner 
paid  a  bonus  of  $100  toward  the  construction  of  said  track : 
that  in  June,  1900,  the  respondent  acquired  the  line  of  railroad 
belonging  to  the  St.  Paul  &  Duluth  Railroad  Company ;  that  in 
the  early  part  of  1901,  at  the  request  of  the  petitioner,  the  re- 
spondent extended  said  spur  track  along  the  side  of  petitioner's 
mill,  and,  in  order  to  do  so,  constructed  a  trestle  at  the  further 
end  thereof ;  that,  as  an  inducement  to  the  respondent  to  construct 
such  trestle,  the  petitioner  paid  a  bonus  of  $100  toward  the 
cost  thereof  and  gave  to  the  respondent  a  right  of  way  over  all 
the  land  occupied  by  the  entire  spur  track  leading  from  the  re- 
spondent's main  line  to  the  northeast  corner  of  the  petitioner's 
mill. 

The  instrument  conveying  the  right  of  way  recites : 

"That  for  and  in  consideration  of  the  sum  of  one  dollar  ($1.00) 
in  lawful  money  of  the  United  States,  to  said  party  of  the  first 
part  in  hand  paid  by  the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  party  of  the  first  part 
has  granted,  bargained,  sold  and  conveyed  unto  the  said  party  of 
the  second  part,  and  to  its  successors  and  assigns,  in  accordance 
with  the  conditions  and  stipulations  hereinafter  set  forth,  the  fol- 
lowing described  premises:"  (Here  follows  a  description  of  the 
right  of  way). 

"To  have  and  to  hold  said  premises  unto  said  party  of  the  sec- 
ond part,  its  successors  and  assigns,  under  the  following  condi- 
tions, to-wit: 

"1.  This  conveyance  is  made  that  the  grantee  herein  may  main- 
tain and  operate  a  spur  track  or  siding  on  said  strip  of  land 
above  described,  and  should  said  grantee  cease  to  use  the  said 
land  for  railroad  purposes,  said  land  described  shall  revert  unto 
said  grantor,  and  the  right  of  the  grantee  to  enter  thereon  shall 
cease.  ' 
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"2.  Said  party  of  the  second  part  shall  have  the  right  to  enter 
upon  the  lands  of  said  grantor,  adjoining  said  strip  of  land,  for 
the  purpose  of  constructing  and  maintaining  and  operating  said 
spur  track  or  siding." 

3.  Tn  this  clause  grantor  agrees  to  indemnify  the  grantee  and 
any  and  all  persons  or  corporations  using  said  spur  track  from 
any  and  all  damages  resulting  from  fire  in  the  operation  of  said 
track. 

It  is  also  conceded  that  when  the  original  spur  track  was  con- 
structed, the  St.  Paul  &  Duluth  Railroad  Company  agreed  to 
make  all  repairs  to  the  track  without  cost  to  the  petitioner  and 
that  the  track  was  used  both  by  the  St.  Paul  &  Duluth  Railroad 
Company  and  the  respondent  for  the  storing  of  cars  and  for  the 
loading  and  unloading  of  cars  of  merchandise  for  various  per- 
sons. It  seems  to  have  been,  in  a  measure,  available  both  for  the 
storing  of  cars  not  in  use  and  as  a  teaming  track  for  the  general 
public. 

The  respondent  contends  that  this  track  is  in  the  main  a  private 
track,  and  since  the  construction  thereof  it  has  adopted  a  uniform 
form  of  contract .  which  it  exacts  of  persons  desiring  private  in- 
dustrial tracks  and  which  requires  the  expense  of  construction 
and  maintenance  to  be  borne  by  the  persons  desiring  the  service 
of  such  tracks. 

At  the  time  of  the  construction  of  the  spur  track  in  question 
there  were  two  statutes  in  effect  in  this  state  relating  to  the  con- 
struction and  operation  of  industrial  tracks,  viz:  sec.  1831a  and 
sec.  1802.  The  former  section  authorizes  railway  companies  to 
construct  spur  tracks  to  industries  and  to  exercise  the  power 
of  eminent  domain  when  necessary  to  acquire  the  right  of  way 
for  such  tracks.  A  track  constructed  under  the  provisions  of 
this  statute  becomes  an  integral  part  of  the  railway  system  and 
must  be  operated  for  the  benefit  of  the  public  or  any  individual 
requiring  the  service  of  the  same,  although  constructed  primarily 
to  serve  a  single  industry.  C.  d-  X.  ll\  R.  Co.  v.  Morehouse, 
112  Wis.  1 ;  Rib  River  Land  Co.  v.  Upham  Mfg.  Co,  et  al.  1 
W.  R.  C.  R.  739. 

Sec.  1802  enables  the  owner  of  any  industry  situated  within 
the  yard  limits  of  any  station  or  terminus  to  construct  his  own 
track  from  such  industry  to  the  railroad  and  connect  therewith 
within  such  limits.  The  maintenance  and  operation  of  the  track, 
for  the  benefit  of  the  owner,  is  imposed  upon  the  railway  com- 
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pany,  but  the  cost  of  such  maintenance  and  operation  must  be 
borne  by  the  owner.     Bartlett  v,  C.  &  N,  IV.  R,  Co.  96  Wis.  335. 

Many,  if  not  most,  industrial  tracks  have  been  laid  down  and 
are  operated  under  express  contracts  entered  into  by  the  owners 
of  industries  with  the  railway  companies,  and  the  character  of 
such  tracks  and  the  purposes  to  which  they  may  be  devoted  are 
referable  to  the  terms  of  such  contracts.  Maginnis  v.  Knickcr- 
bockcr  Ice  Co.  112  Wis.  385.  Independent  of  any  contractual 
provision  to  the  contrary,  if  a  railway  company  acquires  the  right 
of  way  for  a  spur  track  to  one  or  more  industries,  either  by  pri- 
vate grant,  donation  or  otherwise,  and  lays  its  tracks  thereon  and 
operates  the  same,  we  apprehend  that  it  could  not  be  seriously 
doubted  that  such  tracks  were  constructed  pursuant  to  sec.  1831a 
and,  hence,  a  part  of  the  railway  system,  even  if  the  same  were 
so  situated  as  to  be  available  for  service  only  to  a  single  indus- 
try. The  maintenance  and  repair  of  such  tracks  could  no  more 
be  imposed  upon  the  owner  of  the  industry  than  the  mainte- 
nance and  repair  of  any  other  portion  of  the  company's  tracks. 
The  mere  fact  that  the  owner  of  the  industry  served  may  have 
contributed  to  the  original  construction  of  the  tracks  as  an  in- 
ducement to  the  company  to  exercise  the  right  conferred  upon  it 
by  sec.  1831a,  would  not  in  itself,  in  our  judgment,  change  the 
character  of  the  tracks  from  public  ones  to  private  ones.  In  the 
case  of  the  acquisition  of  the  right  of  way  by  eminent  domain, 
no  question  of  the  character  of  the  tracks  could  be  raised,  and 
upon  principle  it  would  seem  that  the  manner  of  securing  the 
right  of  way  could  not  operate  to  change  the  character  of  the 
tracks,  in  the  absence  of  any  private  contract  provision  specify- 
ing and  limiting  the  purposes  for  which  the  same  could  be  used. 
In  other  words,  when  there  is  no  private  contractual  limitation 
upon  the  use  of  the  spur  track  by  the  railway  company  con- 
structing it,  the  same  becomes  a  part  of  its  railway  system  and 
must  be  maintained  and  operated  accordingly  for  the  benefit  of 
any  and  all  persons  who  may  require  the  services  thereof. 

In  the  instant  case  we  do  not  understand  that  there  is  any 
question  about  the  duty  of  the  railway  company  to  maintain 
and  operate  that  portion  of  the  spur  track  in  question  which  was 
frst  constructed,  but  the  controversy  relates  to  the  extension 
thereof  over  the  trestle,  which  now  requires  repairing  in  order 
that  service  may  be  given  petitioner.  The  trestle  was  con- 
structed upon  the  right  of  way  granted  to  the  respondent, — and 
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the  right  of  way  was  exacted  as  a  condition  of  the  construction, 
— and  there  is  no  agreement,  express  or  implied,  that  the  exten- 
sion  should  be  regarded  as  not  a  part  of  the  spur  track.  In  fact, 
the  only  testimony  bearing  on  the  situation  is  to  the  effect  that 
the  respondent  and  its  preccdessor  have  maintained  the  track  in 
its  entirety  from  the  time  of  construction  until  some  time  in  the 
month  of  August,  1909,  when  extensive  repairs  on  the  trestle 
became  imperative,  and  have  operated  the  same,  not  only  in  serv- 
ing petitioner's  industry,  but  also  for  such  general  railway -pur- 
poses as  required  and  to  which  it  is  adaptable.  It  seems,  there- 
fore, clearly  the  duty  of  the  railway  company,  under  the  circum- 
stances, to  maintain  the  track  as  a  whole,  in  order  that  petitioner's 
mill  may  be  properly  served  and  that  it  be  available  to  the  public, 
or  any  person  requiring  the  use  thereof,  for  the  loading  or  un- 
loading of  freight. 

Our  conclusion  is,  that  the  railway  company,  having  acquired 
the  right  of  way  witl:out  any  restriction  as  to  its  use,  and  hav- 
ing constructed,  maintained  and  operated  the  spur  track  for  pub- 
lic purposes,  cannot  now  treat  the  same  as  a  private  industrial 
track  and  shift  the  duties  incident  to  the  proprietorship  of  such 
track  upon  the  party  needing  the  service  of  the  track  the  most, 
merely  because  it  has  changed  its  policy  in  the  matter  of  laying 
such  tracks  in  cases  where  their  use  is  confined  principally  to 
serving  a  single  industry. 

For  the  reasons  stated  the  prayer  of  the  petition  will  be 
granted. 

Now,  Therefore,  it  is  Ordered,  That  the  Northern  Pacific 
Railway  Company  be  and  the  same  is  hereby  required  to  repair, 
maintain  and  operate  the  spur  track  extending  from  its  main 
line  of  railroad  in  the  vil-lage  of  Grantsburg,  Wis.,  to  the  north- 
east corner  of  the  mill  building  of  the  Hickerson  Roller  Mill 
Company,  for  the  benefit  of  the  petitioner  and  all  other  persons 
requiring  the  facilities  of  such  spur  track  for  the  loading  and  un- 
loading of  freight  in  carload  lots. 

Thirty  days  is  granted  within  which  to  comply  with  this  order. 
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PABST  BREWING  COMPANY 

vs. 
CHICAGO   AND   NORTH   WESTERN   RAILWAY    COMPANY. 


Decided  Jan.  25,  1910. 


Petition  alleging  exorbitant  charges  on  empty  beer  packages  shipped 
from  South  Milwaukee  to  Milwaukee.  The  rate  contended  for 
had  previously  been  in  force  and  had  been  omitted,  through 
error,  in  the  tariflT  in  force  at  the  time  the  shipments  moved, 
and  had  later  been  restored. 

Held:  That  the  charges  exacted  of  respondent  by  petitioner  were 
exorbitant  and  refund  ordered. 

The  petitioner  is  a  corporation  engaged  in  the  brewing  busi- 
ness at  the  city  of  Milwaukee,  Wis.  It  alleges  that  in  re- 
spondent's tariff  No.  5678-C,  effective  April  20,  1908,  the 
commodity  rate  of  3  cts.  per  100  lbs.  on  empty  packages  from 
South  Milwaukee,  Wis.,  to  Milwaukee,  Wis.,  was  omitted 
through  error;  that  prior  to  the  issuance  of  said  tariff,  tariff 
No.  5678-B,  effective  Nov.  20,  1907,  carried  a  rate  on  empty 
packages  from  South  Milwaukee  to  Milwaukee  of  3  cts.  per  100 
lbs. ;  that  subsequent  to  the  issuance  of  tariff  5678-C,  respondent 
issued  supplement  No.  2  to  tariff  5678-D,  restoring  the  rate 
of  3  cts.  per  100  lbs.  on  empty  packages  from  South  Milwaukee 
to  Milwaukee;  that,  as  a  result  of  such  omission,  petitioner  was 
obliged  to  pay  the  respondent  an  overcharge  amounting  to  $13.26 
upon  various  shipments  of  empty  packages  made  from  South 
Milwaukee  to  Milwaukee  on  and  between  Feb.  19  and  July  23, 
1909.  Wherefore,  petitioner  prays  that  the  respondent  be  au- 
thorized and  directed  to  refund  to  it  the  said  sum  of  $13.26. 

The  respondent,  answering  the  petition,  admits  all  the  allega- 
tions thereof  and  prays  that  authority  be  given  to  it  to  make 
the  refund  demanded. 

The  claim  was  submitted  upon  the  pleadings,  papers,  sched- 
ules, correspondence  and  documents  on  file. 

It  is  conceded  that  the  failure  to  have  in  effect  a  commodity 
rate  of  3  cts.  per  100  lbs.  to  cover  the  shipments  in  question  at 
the  time  they  moved  was  due  to  an  oversight  in  publishing  the 
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schedule.  The  error  was  corrected  as  soon  as  discovered.  The 
only  rate  applicable  at  the  time  the  shipments  moved  was  4  cts. 
per  100  lbs.,  which  was  charged  and  paid.  If  3  cts.  had  been 
exacted,  the  petitioner  would  have  been  obliged  to  pay  $13.26 
less  than  it  actually  paid. 

Under  the  circumstances  we  find  and  determine  that  the  rate 
of  4  cts.  per  100  lbs.  charged  on  eight  shipments  of  empty  pack- 
ages shipped  by  petitioner  from  South  Milwaukee  to  Milwaukee 
on  and  between  Feb.  19  and  July  23,  1909,  inclusive,  was  ex- 
orbitant, and  we  do  further  find  that  the  reasonable  rate 
for  the  aforesaid  shipments  would  have  been  3  cts.  per  100  lbs. 

Now,  Therefore,  it  is  Ordered^  That  the  Chicago  &  North 
Western  Railway  Company  be  and  the  same  is  hereby  authorized 
and  directed  to  refund  to  the  Pabst  Brewing  Company  the  sum 
of  $13.26,  being  the  excessive  charge  on  the  aforesaid  ship- 
ments. 
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THE  WISCONSIN  BOX  COMPANY 

vs. 
CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY. 


Decided  Jan.  2),  Id  10. 


Petition  alleging  exorbitant  charges  on  shipments  of  box  lumber  from 
different  points  in  Wisconsin  to  Wausau,  Wis.  The  claim 
arose  out  of  the  same  state  of  facts  as  those  presented  In  the 
case  of  the  Wausau  Box  d  Lbr.  Co.  v.  C.  c€  N.  W.  R.  Co.,  ante^ 
335,  and  other  similar  claims  heretofore  allowed. 

Held:  That  the  charges  exacted  of  the  petitioner  for  aforesaid  ship- 
ments were  unusual  and  exorbitant.    Refund  ordered. 

The  petitioner  is  a  corporation  engaged  in  the  business  of 
manufacturing  and  shipping  box  shooks  and  other  articles  of 
manufacture  at  its  factory  at  Wausau,  Wis.  It  alleges  that  on 
and  between  Sep.  2  and  Nov.  2,  1909,  inclusive,  it  shipped 
over  the  respondent's  lines  eighteen  carloads  of  box  lumber  from 
Edgar,  Marathon,  Rib  Falls,  Rhinelander  and  Lac  du  Flambeau, 
respectively,  to  the  city  of  Wausau,  upon  which  the  respondent 
charged  the  sum  of  $81.54  in  excess  of  a  reasonable  rate;  where- 
fore, petitioner  prays  that  the  respondent  be  required  to  refund 
to  it  the  said  sum  of  $81.54. 

The  answer  of  the  respondent  to  the  petition  herein  admits, 
in  substance,  that  the  shipments  were  made  and  the  charges 
therefor  exacted  as  alleged,  but  denies  that  the  said  charges 
were  excessive. 

The  claim  herein  was  submitted  upon  the  pleadings,  vouch- 
ers, papers  and  documents  on  file. 

The  claim  arose  out  of  the  same  state  of  facts  as  those  pre- 
sented in  the  case  of  the  Wausau  Box  &  Lumber  Co.  v.  C.  & 
N,  IV.  R.  Co.  ante,  335,  and  other  similar  claims  heretofore  al- 
lowed. The  rate  charged  in  the  instant  case,  which  was  charged 
in  the  cases  mentioned,  was  4  cts.  per  100  lbs.  The  proper  rate 
to  have  exacted  was  that  established  by  the  order  of  the  Com- 
mission in  the  case  of  The  Wisconsin  Box  Co.  ct  al.  v.  C.  M.  ^S* 
St.  P.  R.  Co.  et  al.  3  W.  R.  C.  R.  605. 
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We  therefore  find  and  determine  tliat  the  rate  exacted  of  the 
petitioner  for  the  aforesaid  shipments  is  unusual  and  exorbitant, 
and  that  the  reasonable  rate  for  such  shipments  would  have  been 
that  established  by  the  order  of  the  Commission  in  the  case  last 
above  cited. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago  &  North 
Western  Railway  Company  refund  to  the  said  The  Wisconsin 
Box  Company  the  sum  of  $81.r)4,  being  the  amotmt  herein 
found  to  be  in  excess  of  the  reasonable  charge  for  the  afore- 
said shipments. 
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IN  RE  APPLICATION  OF  THE  OOSTBURG  TELEPHONE  COMPANY 
FOR  AUTHORITY  TO  ADVANCE  ITS  RATES. 


Submitted  Nov,  23,  1909.    Decided  Jan,  27,  1910, 


Petition  to  authorize  the  applicant  company  to  discontinue  the  uni- 
form rate  of  $1  per  month  for  all  telephones  and  to  substitute 
therefor  a  somewhat  higher  schedule  of  rates,  classifying 
the  telephones  as  business  and  residence  telephones  at  different 
rates.  Investigations  of  the  value  of  the  property  and  the 
financial  results  of  operation  show  that  the  applicant  now 
operates  with  a  deficit  and  that,  with  the  proposed  schedule 
of  rates  in  force,  the  net  yearly  profit  would  be  only  slightly 
above  3  per  cent. 

Held:  That  the  prayer  of  the  petition  be  granted  and  an  order  is  en- 
tered authorizing  the  putting  in  effect  of  the  schedule  applied 
for,  with  the  exception  of  the  rate  for  residence  extension  sets. 

The  petitioner  operates  a  telephone  exchange  in  the  village  of 

Oostburg,  in  Sheboygan  county,  with  rural  lines  extending  for 

a  distance  of  about  five  and  one-half  miles  from  the  central 

office.    The  rate  now  in  force  is  a  general  rate  of  $1  per  month 

for  all  classes   of  subscribers, — ^business,   residence  and  rural. 

The  income  derived  from  the  present  schedule  of  rates  is  alleged 

to  be  insufficient  to  cover  operating  and   maintenance   expenses, 

and  provide  a  proper  depreciation  fund  and  a  reasonable  return 

upon  the  investment.     Petitioner  therefore  prays  for  authority 

to  enforce  the  following  schedule  of  rates : 

Business  Telephones  Within  Village. 

Single  line  $2 .  00  per  month 

Two-party  line  1.75        " 

Extension  sets    50        " 

Extension  bells  25        " 

Residence  Telephones  Within  Village. 

Single  line $1 .  50  per  month 

Two-party  line   1 .  25        " 

Extension  sets   50        " 

Extension  bells 25 

Rural  Service. 

$16.00  per  annum,  payable  quarterly  on  Jan.  1,  April  1,  July  1  and 
Oct.  1,  with  a  discount  of  25  cts.  jjsr  quarter  if  paid  for  each  quarter 
on  or  before  the  date  specified. 

For  urban  service  bills  are  i)ayal)le  monthly. 

For  local  calls  by  non  subscribers  within  the  village  the  charge 
will  be  5  cts.  per  call;  and  for  calls  by  non-subscribers  on  rural 
lines  the  charge  will  be  10  cts.  per  call.  ^  , 
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It  is  understood  from  the  petition  that  rural  service  shall  not 
exceed  ten  parties  on  a  line  and  will  be  kept  down  to  five  as  far 
as  practicable. 

The  application  was  heard  in  the  office  of  the  Railroad  Com- 
mission on  Nov.  23,  1909.  Bowler  &  Botvlcr  appeared  for  the 
applicant  company.     No  appearance  was  entered  in  opposition. 

From  matters  set  forth  in  the  application  and  facts  presented 
at  the  hearing,  it  would  appear  that  the  applicant  is  maintaining 
a  full  metallic  twenty-four  hour  service,  with  equipment  superior 
to  that  maintained  by  the  average  company  of  the  same  size  in 
similar  localities.  The  company  has  144  subscribers,  53  urban 
and  91  rural.  Cedar  poles  have  been  used  in  the  construction 
of  the  lines.  There  are  between  twenty-six  and  twenty-eight 
miles  of  pole  line,  with  one  hundred  and  forty-six  miles  of  wire, 
about  two-thirds  iron  and  one-third  steel.  The  company  was 
originally  organized  as  a  mutual  company  with  $3,000  of  stock; 
but  about  two  years  ago  the  present  owner  and  manager  bought 
practically  the  entire  stock. 

According  to  the  books  of  the  company  the  value  of  the  plant 
is  $6,455.22 ;  according  to  the  testimony  presented  at  the  hearing 
it  will  reach  at  least  $7,000.  The  examination  made  by  the 
Commission's  engineer  shows  that  the  applicant  has  placed  too 
high  a  value  upon  the  central  office  equipment.  This  item  has 
been  cut  down  by  over  $300,  but  a  check  of  all  the  items  en- 
tering into  the  plant,  including  miscellaneous,  omissions  in  the 
inventory  and  engineering,  bring  the  total  value  up  to  $7,010. 
The  calculations  herein  have  been  based  upon  the  stated  book 
cost  of  $6,455.22.  To  the  extent  of  the  difference  between  this 
and  $7,010  the  statistical  results  shown  hereafter  are  unfavorable 
to  the  applicant. 

The  annual  report  of  the  company  shows  revenues  and  ex- 
penses for  the  year  ending  June  30,  1909,  as  follows : 

Total   operating  revenues $1,577  57 

Operating   expcmes    $1,851  18 

Taxes   39  44 

Total  operating  expenses 1 ,  590  62 

Net  operating  deficit |313  05 

Non-opei  ating    revenues    $  05 

Gross    deficit    $307  00 

Without  having  made  any  allowance  for  depreciation  or  in- 
terest on  investment,  the  applicant  company    has    incurred    an 
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operating  deficit  of  over  $300.  Interest  at  6  per  cent  and  de- 
preciation at  7  per  cent  would  raise  the  actual  deficit  incurred 
to  over  $1,120. 

Some  estimates  are  made  as  to  the  probable  revenues  under 
the  proposed  schedule.  Basing  his  statements  on  interviews 
with  a  representative  number  of  subscribers,  the  manager  be- 
lieves that  all  of  the  business  telephones  will  remain  on  the  sin- 
gle line  basis  at  the  advanced  rate.  Of  the  residence  subscribers 
he  estimates  that  about  half  will  take  advantage  of  the  lower 
two-party  line  rate.  On  this  assumption  the  revenues  from 
rentals  would  be  about  as  follows: 

Prom  15  business  sutscribers,   at   $2.00 $360  00 

Prom  18  single  line  residence  subscribers,  at  $1.50 324  00 

Prom  20  party   line   residence  subscribers,  at  $1.25 300  00 

Prcm  91  rural  subscribers,  at  $1.25 1 ,  365  00 

Total    rentals    $2,349  00 

The  above  calculation  rests  on  the  assumption  that  rural  sub- 
scribers will  all  pay  only  the  net  rate.  Furthermore,  there  are 
minor  revenues  received  by  the  company.  Assuming  that  the 
figures  contained  in  the  last  annual  report  arc  fairly  indicative 
of  revenues  from  other  sources,  the  total  revenues  and  expenses 
of  the  company  under  the  proposed  schedule  would  be  as  fol- 
lows: 

Revemes. 

Rentals    $2,349  00 

Earnings   from   non-subsciihers 115  40 

Earnings  from  connecting  lines 193  95 

Messenger  earnings   6  05 

Total    revenues    $2 ,  574  40 

Expenses. 

Operating    $1,851  18 

Taxes  (2%%  of  earnings)   64  36 

Depieciation    (1%  of  $6,455.22)    451  87 

Total     $2,367  41 

Net  profit   206  99  or  3.2% 

The  foregoing  table  rests  upon  certain  assumptions.  First  of 
all  it  is  assumed  that  all  business  telephones  will  be  on  the  single 
line  basis.  If  any  business  subscribers  take  parly  line  service, 
the  total  revenues  will  be  proportionately  reduced.  Tliis  re- 
duction may  possibly  be  offset  by  a  slight  increase  from  those 
rural  subscribers  who  fail  to  pay  in  time  to  get  the  benefit  of  the 
discount.     Earnings  from  all  other  sources  are  assumed  as  re- 
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maining  about  the  same.  Possibly  the  exchange  will  lose  some 
subscribers  as  a  result  of  the  advance  in  rates.  On  the  other 
hand,  a  gradual  growth  of  the  business,  without  a  correspond- 
ing increase  in  investment,  may  be  anticipated.  The  present 
plant  is  not  yet  utilized  to  its  maximum  capacity,  and  until  the 
maximum  utilization  is  reached,  no  substantial  addition  will 
have  to  be  made  in  the  investment  to  accommodate  new  sub- 
scribers. 

The  expenses  adopted  have  been  those  for  the  year  ending 
June  30,  1909.  Applicant  claims  that  numerous  additional  items 
of  expense  should  be  added.  The  expenses  per  subscriber,  ex- 
cluding taxes,  for  the  year  just  mentioned  aggregate  about 
$12.86.  This  is  slightly  in  excess  of  the  general  average  of 
$11  for  an  exchange  of  this  size;  but  in  the  case  of  small  ex- 
changes local  conditions  cause  considerable  variation  in  indi- 
vidual cases.  There  are  exchanges  in  the  state  of  the  samo 
size  as  petitioner's  where  the  expenses  are  very  much  higher 
than  the  figure  above  given.  In  others  they  are  appreciably 
lower.  With  increased  earnings,  taxes  will  naturally  be  in- 
creased proportionately. 

Depreciation  has  been  calculated  at  7  per  cent  of  the  invest- 
ment and  the  investment  in  depreciable  property  has  been  es- 
timated at  $6,455.22. 

Assuming  economical  operation,  a  depreciation  reserve  that  is 
possibly  only  sparingly  adequate,  and  probable  earnings  liber- 
ally estimated,  the  most  favorable  result  that  the  applicant  can 
expect  under  the  proposed  schedule  will  be  a  net  return  of 
slightly  over  3  per  cent  on  the  investment. 

One  item  in  the  proposed  schedule  merits  special  considera- 
tion. At  the  time  of  the  hearing  the  applicant's  attention  was 
called  to  the  policy  of  installing  extension  sets  at  the  lowest 
possible  rate  in  order  to  encourage  their  use.  General  use  of 
extension  sets,  it  was  pointed  out,  is  an  economy  in  operation,  in 
saving  the  time  of  operators  who  supervise  calls,  and  also  in 
saving  the  time  of  subscribers  in  answering  calls.  If  deprecia- 
tion, interest  and  profits  are  estimated  at  20  per  cent  of  the  in- 
vestment in  extension  sets,  a  return  of  25  cts.  per  month,  or 
$3.00  per  year,  would  probably  be  sufficient,  at  least  for  residence 
extensions. 

Necessarily,  such  a  plan  would  be  more  or  less  of  an  experi- 
ment, and  in  entering  upon  the  experiment  prudence  would  die- 
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tate  that  the  traditional  relationship  of  business  and  residence 
subscribers  be  retained,  for  the  present  at  least,  in  business  and 
residence  extension  sets.  We  think  that  the  proposed  business 
extension  set  rate  of  50  cts.  a  month  should  be  approved,  but 
we  cannot  acquiesce  in  the  proposed  rate  of  50  cts.  for  resi- 
dence extensions.  On  the  basis  of  the  average  investment,  busi- 
ness and  residence  sets  stand  approximately  on  the  same  level, 
while  on  the  basis  of  the  direct  cost  of  operation,  business  sets 
doubtless  cost  appreciably  more ;  while  on  the  basis  of  the  value 
of  the  service,  business  extension  sets  should  doubtless  take  a 
higher  rate  than  residence  extensions.  We  think  that  the  re- 
lation of  50  cts.  and  25  cts.  per  month  for  business  and  resi- 
dence sets,  respectively,  is  about  correct  for  the  exchange  under 
consideration,  and  these  rates  will  be  approved. 

In  view  of  the  fact  that  at  present  rates  the  plant  is  causing 
annual  losses,  and  in  view  of  the  further  fact  that  the  proposed 
schedule  will  yield  only  a  little  over  3  per  cent  per  annum  on  an 
investment  of  $7,000,  which  we  regard  as  a  fair  valuation,  we 
think  that  the  rates  applied  for  should  be  granted,  with  the  ex- 
ception noted  above.  Future  development  of  the  business  may 
reasonably  be  expected  to  increase  the  rate  of  return  to  a  reason- 
able figure.  Three  per  cent  annually  cannot  be  regarded  as  an 
adequate  rate  of  return. 

It  is  Therefore  Ordered^  That  the  Oostburg  Telephone  Com- 
pany be  and  it  hereby  is  authorized  to  discontinue  its  present 
rates  of  charge  for  telephone  service,  and  to  put  into  effect  the 
following  schedule  of  rates  and  charges : 

BrSlNF^SS    TEI.EPIIONE8    WlTHlN    THE    VlLI^GE. 

Single  line $2.00  per  month 

Two-party  line   1.75 

Ebctenslon  sets 50        " 

Extension  bells 25 

Residence  Telephones  Within  the  Village. 

Single  line  $1 .  50  per  montli 

Two-party  line  1.25        " 

Extension  sets    25        " 

Rural  Telephones. 

116.00  per  annum  with  a  discount  of  25  cts.  per  quarter  if  paid  on 
or  before  the  'first  day  of  each  quarter. 

For  local  calls  by  non-subscribers  within  the  village  the  charge  will 
be  5  cts.  per  call. 

For  calls  by  non-subscribers  on  rural  lines  the  charge  will  be  10 
eta.  per  call. 
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LA  CROSSE  WATER   POWER  COMPANY 

vs. 
CHICAGO.     ST.     PAUL,     MINNEAPOLIS    AND    OMAHA    RAILWAY 
COMPANY. 


Decided  Jan.  28,  3910. 


Petition  alleging  unusual  and  exorbitant  charges  on  nine  carloads  of 
building  mateiial  ficm  Columbia  or  Wedges  Creek  Jet.  to 
"end  of  track"  at  Wed  sea  Creak  gravel  pit,  respondent  hav- 
ing charged  the  regular  distance  tariff  rate.  The  switching 
charge  contended  for  was  made  effective  after  the  shipments 
had  moved. 

Held:  That  the  charges  exacted  by  the  respondent  were  unusual  and 
exorbitant,  and  refund  ordered. 

The  petitioner  is  a  corporation  engaged  in  generating  electric 
current  for  light  and  power,  and  having  its  principal  office  at 
La  Crosse,  Wis.  It  alleges  that  on  and  between  May  10  and  28, 
1909,  inclusive,  it  shipped  nine  carloads  of  construction  material 
over  respondent's  line  of  railway  from  Columbia  or  Wedges 
Creek  Jet.,  Wis.,  to  "end  of  track"  at  Wedges  Creek  gravel  pit, 
and  paid  $105.17  freight  on  such  shipments;  that  such  charge 
was  unusual  and  exorbitant,  and  that  a  reasonable  rate  for  the 
transportation  services  thus  rendered  would  have  been  a  switch- 
ing charge  of  $5  per  car.  The  petitioner  further  alleges  that 
the  respondent  railway  company  published  tariff  G.  F.  D.  No. 
2107,  effective  May  28,  1909,  which  provided  a  rate  of  $5  per 
car  for  switching  carloads  of  cement,  coal,  machinery,  and  other 
construction  material  from  Columbia  or  Wedges  Creek,  Wis., 
to  "end  of  track"  at  Wedges  Creek  gravel  pit,  with  a  minimum 
movement  of  three  cars  per  switch.  Wherefore,  petitioner 
prays  that  the  railway  company  be  authorized  and  directed  to 
refund  to  it  the  sum  of  $G0.17,  the  amount  charged  in  excess  of 
$5  per  car  upon  the  aforesaid  shipments. 

The  respondent,  answering  the  petition,  admits  that  the  cars 
of  material  were  switched  and  rates  charged  therefor  as  al- 
leged ;  that  tariff  ( i.  ¥.  D.  No.  2107  is  now,  and  has  been  since 
May  28,  1909,  in  effect ;  alleges  that  said  shipments  were  movevJ 
prior  to  the  taking  effect  of  such  tariff,  and  that  it  is  willing  to 
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adjust  the  rates  on  the  cars  enumerated  in  the  petition  on  the 
basis  of  said  tariff  G.  F.  D.  No.  2107,  if  authorized  so  to  do. 

The  claim  was  submitted  upon  the  pleadings,  vouchers,  docu- 
ments and  schedules  on  file. 

The  shipments  in  question  seem  to  have  originated  at  Mar>li- 
field,  Echlin,  Hatfield,  Blair  and  Whitehall,  Wis.  There  is  no 
information  in  the  petition  or  record  showing  what  charges  wcr'j 
paid  on  these  shipments  from  the  points  of  origin  to  Columbia. 
Both  parties  seem  to  consider  that  the  service  from  Columbia 
to  the  end  of  the  spur  track  at  Wedges  Creek  Jet.  is  a  separate 
service.  The  railway  company,  treating  it  as  such  a  service, 
charged  the  regular  class  or  commodity  rates  for  distances  of 
five  miles  or  less. 

At  the  time  these  shipments  moved  there  was  no  rate  on  file 
with  the  Commission,  or  anything  to  show  that  there  was  a  spur 
track  at  Wedges  Creek  Jet.,  nor  was  there  any  rate  on  file  cover- 
ing shipments  from  Columbia  to  Wedges  Creek  Jet.  or  to  the 
"end  of  track"  at  Wedges  Creek  Jet. 

As  the  parties  seem  agreed  that  the  switching  service  from 
Columbia  to  "end  of  track"  is  to  be  a  separate  and  distinct  serv- 
ice from  the  regular  transportation  to  Columbia,  there  can  be 
no  doubt  that  the  charge  exacted  for  the  aforesaid  shipments 
was  unusual  and  exorbitant. 

We  therefore  find  and  determine  that  the  charges  exacted  of 
the  petitioner  for  transporting  the  nine  carloads  of  construction 
material  from  Columbia  to  "end  of  track"  at  Wedges  Creek  Jet., 
are  unusual  and  exorbitant,  and  do.  find  that  the  reasonal)le  rate 
that'  should  have  been  charged  for  such  services  is  the  sum  of 
$5  per  car,  as  provided  in  tariff  G.  F.  D.  No.  2107,  now  in  effect. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  St.  Paul. 
Minneapolis  &  Omaha  Railway  Company  be  and  the  same  is 
hereby  authorized  and  directed  to  refund  to  the  La  Crosse  Water 
Power  Company  the  sum  of  $60.17,  being  the  amount  paid  to 
the  said  railway  company  by  the  said  company  in  excess  of  the 
charge  herein  found  reasonable  for  the  aforesaid  transportation 
services. 
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COLUMBUS  ADVANCEMENT  ASSOCIATION 

vs. 
WISCONSIN  TELEPHONE  COMPANY. 


Submitted  April  20,  1909.    Decided  Jan.  29,  1910, 


The  pEtition  in  this  case  relates  to  respondent's  exchange  at  Columbus. 
By  conference  between  the  parties  all  allegations  of  the  peti- 
tion were  eliminated  except  those  alleging  unreasonableness 
of  the  rates  and  discrimination  in  the  furnishing  of  service 
at  the  four-party  rates.  A  valuation  of  respondent's  property 
was  made  and  the  earnings  and  expenses  during  the  past  six 
years  are  compiled  and  analysed;  these  calculations  show  that 
during  this  period  the  respondent  has  failed  by  approximately 
$3,900  to  earn  a  return  of  6  per  cent  on  its  investment. 

The  allegation  relating  to  discrimination  in  the  four-party  line  service 
is  found  to  be  true  and  the  respondent  is  ordered  to  re-group 
its  party  line  subscribers  in  such  a  manner  that,  as  far  as 
practicable,  all  party  line  subscribers  shall  receive  the  exact 
grade  of  service  to  which  the  rate  they  pay  entitles  them.  la 
all  other  respects  the  petition  is  dismissed. 

The  petition  in  the  above  entitled  proceeding  alleges  (1)  that 
the  rates  charged  by  respondent  at  Columbus  are  discriminatory 
and  unjust;  (2)  that  respondent,  under  the  plea  of  attempting 
to  confonTi  to  the  Commission's  niling  respecting  uniform  rates, 
is  raising  the  rates  to  business  and  residence  subscribers. 

The  following  are  the  discriminations  complained  of  by  peti- 
tioner : 

(a)  Business  men  are  charged  $1.00  per  month  for  extension 
sets,  without  any  extra  listing  or  individual  calls.  Certain  sub- 
scribers located  above  business  houses  are  given  similar  serv- 
ice with  extra  listing  and  individual  calls  for  parties  other  than 
those  occuyping  the  business  premises,  for  the  same  rate  of 
charge. 

(fe)  Certain  parties  listed  at  four-party  rates,  by  private  agree- 
ment, are  receiving  single  line  service. 

(c)  Certain  parties  listed  at  four-party  rates,  by  private  agree- 
ment, are  receiving  two-party  service. 

(rf)  Contrary  to  respondent's  claim  that  there  are  no  eight- 
party  lines  in  use,  certain  subscribers  are  getting  two  rings  be- 
sides their  own. 
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(e)  The  equipment  of  respondent  is  adequate  to  furnish  two- 
party  service  generally,  in  place  of  the  four-party  service  now 
being  furnished. 

The  answer  of  the  respondent  denies  generally  that  its  rates 
have  been  at  any  time  unjust,  unreasonable  or  discriminatory, 
and  prays  that  the  rates  now  on  file  with  the  Commission  be  ap- 
proved. Respondent  alleges  further,  with  respect  to  the  above 
allegation  concerning  eight-party  service,  that  there  exist  two 
cases  in  Columbus  where  parties  on  four-party  lines  are  being 
called,  at  their  own  request,  under  a  code-ringing  plan,  which 
signals  all  of  the  subscribers  on  the  line  whenever  any  one  on 
the  line  is  called  for.  The  usual  device  employed  on  four-party 
lines  at  Columbus,  however,  is  the  semi-selective  ring. 

A  hearing  was  held  in  the  office  of  the  Railroad  Commission 
at  Madison,  April  20,  1909.  G.  E.  Bunsa  and  W.  /.  Reidner 
appeared  for  the  petitioner ;  Miller,  Mack  &  Fairchild  appeared 
for  the  respondent. 

The  testimony  developed  the  fact  that  the  discrimination  com- 
plained of  with  respect  to  extension  telephones  grew  out  of  cir- 
cumstances with  which  respondent  was  not  familiar.  There  ex- 
isted two  cases  of  such  discriminations,  but  both  of  them  have 
been  eliminated  since  the  filing  of  the  complaint. 

A  further  allegation  concerning  discrimination  was  to  the 
effect  that  certain  four-party  line  subscribers  were  being  fa- 
vored by  leaving  the  lines  partially  unfilled,  so  that  these  per- 
sons were  in  reality  receiving  single  and  two-party  line  service 
for  four-party  line  rates.  This  matter  was  barely  touched  upon 
at  the  hearing,  but,  owing  to  the  seriousness  of  the  allegation, 
the  Commission  deemed  it  advisable  to  make  a  special  investi- 
gation of  the  situation  at  Columbus  in  this  respect.  The  results 
of  this  investigation  will  be  discussed  below. 

The  allegation  with  respect  to  eight-party  lines  appear  to  have 
been  met  sufficiently  by  respondent  in  its  formal  answer.  Lit- 
tle mention  of  this  phase  of  the  complaint  was  made  at  the 
hearing. 

At  an  informal  conference  held  at  the  time  of  the  hearing 
between  the  parties  to  this  proceeding,  every  important  issue 
was  disposed  of  except  that  relating  to  the  reasonableness  of  the 
rates  and  the  four-party  line  discrimination. 

The  determination  of  the  issue  regarding  rates  involves  the 
usual  investigation  with  questions  of  the  value  of  the  plant,  rev- 
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enues,  expenses,  depreciation,  working  capital,  etc.  The  mat- 
ter of  service  requires  little  attention.  The  record  shows  that 
out  of  the  forty-four  subscribers  interviewed  by  representatives 
of  the  respondent,  only  two  expressed  any  dissatisfaction.  The 
only  adverse  criticism  was  to  the  effect  that  the  operators  are 
young  and  immature,  and  that  occasionally  the  night  service  is 
not  what  it  should  be. 

Investment. 

There  are  four  different  sets  of  figures  available  bearing  upon 
the  value  of  the  plant  at  Columbus ;  namely,  the  book  cost,  re- 
spondent's inventory,  the  Commission's  tentative  inventory,  and 
the  Commission's  revised  inventory.  These  are  shown  in  the 
following"  table: 

Hespondent's  book    cost    $21 ,504  66 

Respondent's  Inventory    21 ,  156  63 

Commission's  tentative  invrntory 20,560  08 

Commission's  revised   Inventory 19,465  15 

All  the  above  figures  relate  to  the  value  as  of  Jan.  1,  1909. 
The  first  three  exceed  the  last  by  the  following  respective 
amounts : 

Boolt  cost   $2,039  51 

Respondent's  inventory  1 .691  48  • 

Commission's   inventory    1 , 094  93 

Since  the  hearing  the  tentative  valuation  of  the  Commission's 
engineer  has  been  subjected  to  further  revision.  Some  of  the 
right  of  way  and  tree  trimming  expense  has  been  eliminated,  a 
large  share  of  the  miscellaneous  labor  and  some  of  the  labor 
cost  has  been  reduced,  with  the  result  that  the  tentative  total 
cost  new  has  been  further  reduced  by  almost  $1,100.  The  final 
summary  of  the  engineer's  inventory  is  as  follows : 

FINAL  SUMMARY 
Of  Inventory  of  Coutmhus  Tklkpiione  Exchange  as  of  Jan.  1,  1909. 

Central  office  equipment:  Cost  new. 

(a)  Power  plant   $645  06 

(b)  Switchboard    2,742  30 

Distribution  system: 

(a)  Poles  and  cross-arms — 

Exchange   3,117  21 

Rural    2,279  22 

(b)  Wire- 

Exchange   1,638  58 

Rural    1,033  95 

(c)  Aerial   cable— 2,345  90 
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Subscribers  station  eQuipment 2 ,  989  43 

Furniture  and  fixtures 192  45 

Tcols  and  toauis 72  26 

Total  of  above  items $17,056  31 

Add   12%   for  engineeiing  and  supervision,   interest  during 
consti  uction,  eontingenc  ies,   etc 2 ,  046  76 

Total  of  above  items |19,103  07 

Stores   and  supplies 362  08 

Total   inventory    $19,465  15 

The  above  figure  is  the  minimum  which  can  be  considered  as 
representing  the  vakie  of  respondent's  plant  at  Columbus.  If 
the  results  in  this  case  were  very  close,  and  the  decision  dif- 
ferent from  what  it  is,  the  Commission  could  probably  be  com- 
pelled to  increase  the  valuation  with  respect  to  several  items. 
For  instance,  trimming  of  trees  represents  an  actual  outlay  in 
excess  of  what  is  included  in  the  inventory,  which  is  based  pri- 
marily upon  averages.  Under  the  method  of  averages,  some  ex- 
changes are  charged  too  little  and  others  too  much.  In  most 
cases  the  differences  are  not-  great  enough  to  affect  the  result. 
In  the  present  case  the  company  paid  $150  in  settlement  of  one 
claim  for*  damages  to  trees. 

Earnings  and  Expenses. 

Respondent  submitted  an  exhibit  showing  detailed  statements 
of  earnings  and  expenses  for  the  exchange  in  question.  This 
report  covered  the  years  1906,  1907  and  1908.  Conforming  to 
its  established  practice,  the  Commission  had  one  of  its  repre- 
sentatives go  over  the  books  of  the  company  and  compile  a 
statement  of  earnings  and  expenses  from  original  sources.  In 
the  apportionment  of  indirect  expenses  and  the  separation  of  ex- 
penses between  exchange  and  toll,  the  information  gained  from 
the  books  of  the  company  was  supplemented  by  information  col- 
lected in  the  field,  with  the  result  that  somewhat  different  bases 
were  employed  by  the  Commission  in  these  apportionments  and 
separations  than  were  used  by  the  respondent's  auditor.  The 
figures  submitted  by  respondent  and  those  prepared  by  the  Com* 
mission  compare  as  follows: 

27— R.  D. 
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COMPARATrVE  STATEMENT  OF  EARNING   AND   EXPENSES   FOR   1903,  1907 

AND  1W)8. 


HH)7. 


1908. 


Com- 
pauy. 


Com  mis-      Com- 
I     sloii.         paiiy. 


Commld- 
I     bion . 


Com-     Commis- 
paiiy.    ,     sion 


Earnings 

Expenses: 

General 

Operating 

Current  repair 

Tajces(4%) 

Instrument  rental  (44^%). 
Reserve  for  deprerlallon 


13.1^7  35  i*3.J)77  35  j  *4.423  S5   11,423  85  ■  I5.21M  ; 


ri3  .38 
1.025  61 
1,271  20 
159  Ol» 
178  '.»8 
1.782  57 


Total  expenses i5, 130  89 


Net  profit I 

Net  loss ^1,153  54 

Net  rate  of  return j 

Net  rale  of  loss i        0.20"fl 


S089  18 

ih)4  73 

1.234  40 

1,J9  Ol» 

178  J»8 
l.Ov.4  75 


'4.321  13 


8521  70 

r>28  11 

M\  38 

919  07 

1.383  70 

1,4(J0  29 

170  S»5 

170  95 

19;«  07 

IHii  07 

1,919  (j5 

1.204  23 

•5,141  i'l 

«1.4S7  72 

1037  00 
1.235  27 
1  310  15 
211  70 
238  23 
1,921  31 


«5.553  72 


$343  7S        «718  UO         50:J  b7 


'S.ib'c 


tio9  01 


$5,294  11 


1024  83 
1,107  48 
1,300  93 
211  70 
238  23 
1.359  77 


f+.Pt.9  05 


^385  00 
■   i".98'% 


According  to  the  respondent's  report,  the  Columbus  exchange 
was  operated  at  a  loss  during  each  one  of  the  three  years  cov- 
ered by  its  report.  The  net  rate  of  loss  from  1906  to  1908,  in- 
clusive, was  reported  to  be  6.2,  3.45  and  1.21  per  cent,  respec- 
tively. According  to  the  Commission's  figures,  there  were  losses 
during  the  first  two  years  of  2,3  and  0.4  per  cent,  respectively, 
but  a  net  profit  of  1.98  per  cent  during  the  third.  Ther»e  differ- 
ences are  due  mainly  to  differences  in  the  allowance  for  depreci- 
ation. The  expenses  of  the  Columbus  exchange,  exclusive  of 
depreciation, — operating,  current  repair  and  general. — do  not 
differ  materially  in  the  company's  analysis  from  that  of  the 
Commission's.  The  totals  for  three  years  of  these  three  items 
compare  as  follows: 

OPERATING,  CURRENT  REPAIR  AND  GENERAL  EXPENSE.*-'  FOR 

irO.5.  liW  AND  1908. 


1906. 
1907. 
1908. 


Company's 
repcrt. 

Comml'Sslon's 
report. 

r.oio  ?5 

2.846  84 
3,182  42 

$?.P18  31 
2.847  47 
.3.099  29 

For  the  year  1907  the  two  figures  are  practically  identical,  the 
difference  being  only  63  cts.  Considering  that  different  meth- 
ods of  apportionment  were  used,  this  closeness  in  the  final  re- 
sults is  striking.  ^-^  , 
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Miscellaneous  advertising  and  canvassing  has  always  been  ap- 
portioned by  respondent  to  the  various  exchanges  on  the  basis  of 
direct  expenses  incurred  by  each  exchange  for  that  purpose. 
This  method  results  in  unusual  portions  of  miscellaneous  adver- 
tising and  canvassing  being  charged  against  an  exchange  in  years: 
during  which  that  exchange  is  incurring  unusual  expenditures 
for  advertising  and  canvassing.  In  other  words,  the  more  each 
exchange  expends  directly  for  advertising  and  canvassing,  the 
more  it  is  made  to  bear  of  the  burden  of  indirect  advertising 
and  canvassing  done  by  the  company  as  a  whole.  It  is  appar- 
ent that  the  relative  benefit  derived  by  each  exchange  from  the 
expenditure  of  money  by  the  company  as  a  whole  does  not  vary 
much  from  year  to  year.  It  therefore  appears  to  be  a  double 
tax  upon  an  exchange  which  makes  unusual  direct  expenditures 
to  cliarge  it  indirectly  with  a  pro  rata  share  of  expenses  on  the 
basis  of  its  direct  expenses.  While  this  is  a  well  accepted  gen- 
eral rule,  it  has  its  necessary  exceptions.  Earnings  are  supposed 
to  be  increased  by  advertising  and  canvassing,  yet  they  do  not 
fluctuate  as  between  the  various  exchanges  in  so  marked  a  de- 
gree as  do  expenses  for  advertising  and  canvassing.  Hence, 
earnings  probably  constitute  a  safer  and  more  stable  basis  and 
has  been  resorted  to  in  this  instance,  resulting  in  the  following 
appoi  tionment. 


. 

On  basis 
of  direct  ex- 
penses. 

$7  00 
65 

On  ha-^ls 
of  earningrs. 

1906 

$4  44 

1907 

1  34 

Because  of  the  smallness  of  these  items,  their  significance  is 
moie  thecretical  than  practical. 

Miscellaneous  maintenance  and  current  repair  expenses  have 
generally  been  apportioned  on  the  basis  of  the  direct  expenses 
for  salaries  and  wages  under  this  head.  This  basis  is  probably 
correct,  but  the  miscellaneous  has  usually  been  apportioned  with- 
out Ijrst  deducting  that  portion  of  the  total  current  repair  "di- 
rect salaries  and  wages''  which  belongs  to  toll,  and  the  total 
amount  thus  apportioned  has  then  been  charged  to  exchange.  By 
first  devhicting  the  toll  portion,  the  exact  amount  apportionable 
to  exchange  is  obtained.  The  difference  between  the  two  meth- 
ods, however,  is  not  great,  the  indirect  for  1906  under  this  heaJ 
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Ijeing  about  $128  according  to  the  former,  and  about  $102  ac- 
cording to  the  latter  method. 

.In  the  separation  of  expenses  between  exchange  and  toll,  floor 
space  has  been  employed  as  the  basis.  A  field  inspection  and  an 
examination  of  the  blue  prints  showing  the  arrangements,  sug- 
gests a  somewhat  different  division  than  that  made  by  respond- 
ent. As  a  result  about  36  per  cent  of  the  item  is  charged  to 
toll,  as  compared  with  about  22  per  cent  according  to  the  re- 
spondent's division.  This  item,  however,  is  likewise  so  small 
that  a  proper  division  has  scientific  rather  than  practical  interest- 
Taxes  and  instrument  rental,  in  both  the  Commission's  fig- 
ures and  in  the  respondent's  figures,  are  respectively  4  and  4V^ 
per  cent  of  the  earnings.  In  connection  with  the  item  of  instru- 
ment rental  the  Commission  made  special  inquiries.  A  compre- 
hensive general  statement  was  submitted  by  the  company  in  ex- 
planation of  this  item.  Whatever  margin  of  controversy  there 
may  be  regarding  it,  cannot  possibly  atfect  the  decision  in  this 
case. 

As  was  stated  above,  the  larger  share  of  the  diflferencc  be- 
tween the  Commission's  and  the  respondent's  figures  for  the 
three  years  is  due  to  the  difference  in  the  reserve  for  deprecia- 
tion. Respondent  has  calculated  depreciation  on  the  basis  of  10 
per  cent  of  the  book  cost  at  the  end  of  each  year ;  the  Commis- 
sion has  calculated  depreciation  at  7  per  cent  of  the  inventory 
value  at  the  beginning  of  the  year.  The  life  of  the  plant  is 
about  twelve  years,  which  means  that  about  8^4  per -cent  of  the 
value  of  the  plant  must  be  set  aside  annually  to  meet  the  regu- 
lar depreciation  in  value  from  year  to  year.  Figuring  that  the 
amount  thus  set  aside  will  earn  interest  at  4  per  cent  per  annum, 
the  net  amount  to  be  set  aside  each  year  to  gain  the 
same  total  at  the  end  of  the  life  of  the  plant  would  be  about  6.3 
per  cent.  As  has  been  pointed  out  in  previous  decisions,  the  4 
per  cent  sinking  fund  method  is  theoretically  correct,  but  in  the 
case  of  short-lived  plants  the  fund  is  generally  unable  to  earn 
the  full  4  per  cent,  and  the  practical  rate  of  depreciation  lies 
somewhere  between  the  6.8  and  the  8.5  per  cent.  But  for  the 
purpose  of  this  discussion  we  have  assumed,  roughly,  a  deprecia- 
tion rate  of  7  per  cent.  Obviously,  if,  by  allowing  only  7  per 
cent  for  depreciation,  the  net  result  of  the  calculations  shows 
that  the  net  return  upon  the  investment  is  not  too  high,  a  higher 
rate  of  depreciation  results  in  a  correspondingly  lower  rate  of 
return.  ^  ^ 
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Incidentally  it  may  be  of  interest  to  observe  what  the  differ- 
ent rates  of  depreciation  result  in  and  how  much  the  respondent 
has  actually  spent  for  reconstruction  in  the  three  years  covered 
by  the  report.  The  following  table  shows  the  amounts  set  aside 
and  actually  spent.  The  amount  set  aside  by  the  Commission 
each  year  is  roughly  7  per  cent,  without  any  allowance  being 
made  in  succeeding  years  for  interest  on  the  fund  set  aside. 


AMOUNT  EXPENDED  FOR  KECONSTRUCTION    AND  RESERVES   SET  ASIDE 
AT  10  PER  CENT  AND  AT  7  PER  CENT. 


Amounts  actually 
expended. 

Company's  10  pei 

rent  at  end  of 

year. 

Commission's 

7  per  cent,  betfln- 

nintrof  year. 

190J 

81.352  84 
(397  29 
53i)  02 

f  1,782  57 
1.919  05 
l,i*21  31 

S5,tJ22  93 

Si  O&i  75 

1907 

1  204  23 

1908  

1.359  77 

Total 

S2,,')S<)  75 

«3.68S  75 

Only  for  the  year  1906  does  the  actual  amount  expended  ex- 
ceed the  7  per  cent  allowance  for  depreciation.  On  the  total 
for  the  three  years  the  7  per  cent  allowance  exceeds  the  actual 
expenditures  by  about  $1,100,  without  figuring  any  interest  earn- 
ings on  the  amount  thus  set  aside.  But  it  must  be  borne  in  mind 
that  during  the  early  years  of  a  plant  the  amount  required  to 
keep  the  plant  up  to  standard  is  not  as  large  as  the  amount  re- 
quired later  on  in  the  life  of  the  plant,  so  that  a  comparison  for 
three  years  is  not  a  fair  criterion.  The  plant  at  Columbus  was 
extensively  overhauled  about  1906,  and  is,  therefore,  substan- 
tially in  the  same  position  as  a  new  plant.  The  only  significant 
thing  about  the  foregoing  figures  is,  that  the  amount  which  re- 
spondent'proposed  to  set  aside  is  greatly  in  excess  of  what  it 
has  actually  required,  and  apparently  exceeds  the  necessities  of 
the  plant. 

The  earnings  and  expenses  for  the  years  1906,  1907  and  1908 
were  analyzed  very  carefully.  This  analysis  shows  that  the  com- 
pany has  not  been  making  a  fair  return  on  its  investment  during 
those  three  years.  The  information  for  this  period  was  sup- 
plemented by  data  for  the  three  years  preceding,  but  the  sepa- 
rations and  apportionments  for  the  earlier  years  were  not  made 
on  as  accurate  a  basis  as  the  later  years,  for  the  reason  that  the 
information  to  be  gleaned  from  tlie  books  of  the  comT)any  in 
some  instances  did  not  permit  of  this  kind  of  analytical  treat- 
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ment.  The  basis  of  separations  and  apportionments  used  ia 
the  later  years  was  roughly  applied  to  the  earlier  years,  with  the 
results  shown  in  the  following  table.  In  this  table  are  shown 
the  earnings  and  expenses  as  calculated  by  the  Commission  for 
a  period  of  six  years: 

EVRVIXJi-*   AVD   EXPEVSE-?-COLr.VlBlTS    EXOHAMG^,  19)3  TO  1903. 


1903. 


190*. 


Earnings *2.787  0713.205  09 

Expenses:  1  I 

General $397  91' 

Ouerallusr '      672  58 1 


1905. 


1906. 


1907. 


1908. 


S3, 405  37'#3.977  35i*4,-423  8515,294  ] 


Current  repairs 

Taxes  (49&) 

Instrument      rental 
(4*%) 

Reserve  for  depreda- 
tion   


Total  expenses 


5S9  36 

111  48! 


125  42 
516  60' 


S438  17 
715  19 
&>9  54 
128  2U 

144  23 

560  35 


i636  S7I 
814  l-bl 
879  96 
136  21 

153  24 


>  18     $528  11 
944  73       919  07 


,234  40 
159  0.^ 


178  98 


680  40l  1.064  7; 


Netproflt $373  72 

Net  loss I 

Kate  of  return 5.1% 

Rate  of  loss 


ri.413  35  $2,615  68^,300  76tJ4.321  13 
$68941 


$104  61 


'.4% 


1.1%: 


4343  78 


Total. 


$23,092  84 


1.40U  29 
176  16 


199  07 
1.264  23; 


1624  83   $3,315  07 

1,167  48     5,2?s3  13 

1,306  98!    6.040  53 

211  76>        923  69 


238  23 
.359  77 


1.039  17 
5.448  10 


$4,487  72  $1,909  a5!$22,047  69 


$63  87 

"oA'i 


$385  06   $1,045  15 


1.98% 


From  the  foregoing  it  would  appear  that  the  exchange  was  in 
a  more  prosperous  condition  in  the  early  years,  earning  5.1, 
7.4  and  1.1  per  cent  annually.  The  net  result  of  operations  for 
the  entire  period,  however,  leaves  the  company  with  an  operat- 
ing surplus  of  slightly  over  $1,000,  without  any  allowance  for 
interest  having  been  made. 

Rate  op  Return. 

The  matter  of  the  proper  rate  of  return  was  discussed  to 
some  extent  at  the  hearing.  Petitioner  contends  that  6  per  cent 
is  an  adequate  rate  of  return  upon  the  investment  for  a  tele- 
phone company,  while  the  respondent  contends  that,  consid- 
ering the  risks  involved,  at  least  10  per  cent  ought  to  be  allowed. 
Compared  with  ordinary  mercantile  ventures  the  telephone  busi- 
ness is  fraught  with  more  or  less  hazard.  Gilt-edged  mortgage 
investments  yield  as  high  as  5  per  cent  and  even  6  per  cent  in- 
terest, and,  in  order  to  secure  investments  in  this  class  of  utility 
ventures,  a  somewhat  larger  rate  of  return  must  generally  be 
held  out  to  prospective  investors.  Whether  that  rate  of  return 
should  be  10  per  cent  or  some  other  rate,  depends  upon  the  cir- 
cumstances surrounding  each  case.     For  the  purpose  of  show- 
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ing  the  results  of  operation  of  the  Columbus  exchange,  a  rate  of 
return  of  6  per  cent  will  be  assumed.  The  following  table 
shows  the  total  amount  of  the  shortage  incurred  in  the  operation 
of  the  exchange  during  the  last  six  years,  assuming  a  rate  of 
6  per  cent  on  the  investment  and  simple  interest  at  6  per  cent  on 
the  amount  of  the  deficits: 


Year. 

Interest  on 

Investment  at 

6  per  cent. 

•Operallnff 
oeflcltor 
surplus. 

•Net  deficit 
or  surplus. 

Interest  on  defi> 

CITOR  SURPLUS. 

Years. 

•Amount 

1903 

S442  80 

480  30 

583  20 

912  64 

1,083  63 

1.165  52 

$373  72 
589  41 
104  61 
:w  87 
03  87 
385  06 

$09  08 
IOj*  11 
478  59 
1.2ofi  42 
1,147  5tJ 
7811  410 

5 
4 
3 
2 

1 
0 

$20  92 

1904 

26  19 

1905 

86  15 

1906 

1907 

im  n 

68  85 

1908 

Total  deficit 

$3,7:i2  05 
109  11 



$326  49 

Total  surplus 

26  19 

Net  deficit 

$3,022  94 
300  SiJ 

$300  30 



Grand  total  deficit. 

$3,9'>3  24 



•  Italic  fitrures  denote  deficits. 

In  Other  words,  respondent  had  failed  by  $3,900  to  earn  a 
rate  of  return  of  6  per  cent  per  annum  on  its  investment  in  the 
Columbus  exchange,  estimating  the  amount  of  the  investment 
at  the  lowest  possible  figure. 

In  these  calculations  no  allowance  has  been  made  for  working 
capital.  The  auditor  of  the  company  testified  that  at  least  from 
$200  to  $300  ought  to  be  allowed.  Counsel  for  respondent  in- 
sisted that  from  4  to  5  per  cent  of  the  total  investment  is  not 
an  excessive  allowance  for  working  capital.  Even  without  al- 
lowing anything,  as  the  foregoing  facts  and  figures  indicate,  re- 
spondent's financial  condition  is  not  such  that  any  reduction  in 
rates  can  be  made  at  this  time. 

To  return  now  to  the  subject  of  discrimination.  An  investi- 
gation of  the  list  of  subscribers  paying  four-party  rates  about 
Feb.  1,  1909,  and  on  Jan.  4,  1910,  two  dates  practically  a  year 
apart,  shows  the  following  situation  to  have  prevailed  on  these 
two  dates: 
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NUMBER  OF  SrB.SCRIBEKS  LISTED  AT  FOIR-PARTY  RATES  AND  SERVICR 
WHICH  IS  ACTl'ALLV  BEING  FURNISHED. 


Class  of  servl«!e. 


'      February  1,  1901). 

I 

'  Number.     Per  ct*nt. 


One-party . . , 
Two-party.. 
Three- parly 
Fuur-parly. 


January  4,  1910. 


Nuail>er.  I  Per<*ont. 


I 

27        !  9.2 

108        ,  36.6 

72        1  24.4 

M  29.8 


According  to  the  foregoing,  on  Feb.  1,  1909,  only  17  per  cent 
of  the  four-party  subscribers  at  Columbus  were  receiving  four- 
party  service.  The  other  83  per  cent  were  receiving  a  higher 
than  foiu--party  service  at  four-party  rates ;  26  per  cent  were 
receiving  the  equivalent  of  three-party  service ;  46  per  cent  the 
equivalent  of  two-party  service;  and  10.5  per  cent  the  equiva- 
lent of  single  line  service  at  four-party  rates,  by  virtue  of  the 
fact  that  the  lines  to  which  they  were  connected  remained  un- 
filled. From  the  practical  operating  standpoint  it  is  impossible 
to  keep  lines  filled  up  entirely.  To  do  so  would  sometimes  in- 
volve costly  and  expensive  bridging  in  the  central  office.  Some- 
times, again,  the  too  prompt  filling  up  of  party  Hues  is  short- 
sighted policy,  because  new  subscribers  may  be  added  in  a  terri- 
tory where  no  lines  will  be  available  when  they  are  taken  on. 
Nevertheless,  both  from  the  standpoint  of  economy  and  practi- 
cability, it  is  untenable  that  72  per  cent  of  the  lines  should  have 
no  more  than  two  parties  on  a  line,  and  that  consequently  about 
57  per  cent  of  the  subscribers  should  be  favored  w^ith  two-party 
and  single  line  service  when  they  are  not  paying  for  that  serv- 
ice, except  at  the  four-party  rate.  By  comparing  the  condi- 
tions in  February,  1909,  with  the  conditions  eleven  months  later, 
it  will  be  seen  that  some  progress  has  been  made  toward  the 
elimination  of  this  incongruous  situation.  In  February,  1909, 
about  46  per  cent  of  the  four-party  subscribers  were  favored  in 
this  manner  and  64  per  cent  of  the  four-party  lines  had  less 
than  three  subscribers  to  a  line.  A  year  ago  only  17  per  cent 
of  the  four-party  subscribers  actually  received  four-party  serv- 
ice, while  at  present  30  per  cent  of  them  receive  it.  The  Com- 
mission is  informed,  unofficially,  that  earnest  efforts  are  being 
made  to  abolish  the  discriminations  still  existing.  It  is  stated 
that  a  new  directory  will  be  issued  by  respondent  about  the  first 
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of  March.  Preparatory  to  issuing  the  new  directory,  the  man- 
agement is  planning  to  fill  up  the  party  lines  as  far  as  practi- 
cable. The  filling  up  of  party  lines  involves  numerous  changes 
in  telephone  numbers.  Unless  these  changes  are  made  about  the 
time  a  directory  is  issued,  serious  inconvenience  results  to  sub- 
scribers. The  most  opportune  time  for  making  such  changes  is 
shortly  before  a  new  directory  is  issued.  However,  this  fact 
alone  does  not  account  for  the  situation  as  it  existed  a  year  ago 
and  to  a  considerable  extent  still  exists.  The  petitioner's  com- 
plaint, with  respect  to  unjust  discriminations,  is  well  founded. 
It  is  immaterial  for  present  purposes  whether  these  discrimina- 
tions resulted  from  deliberately  making  secret  agreements,  as 
charged  in  the  petition,  or  through  carelessness  on  the  part  of 
the  management.  They  exist  and  must  be  removed  as  far  as 
practicable.  It  is  well  understood  that  it  is  not  always  possible 
to  keep  party  lines  filled.  All  that  can  reasonably  be  expected 
is  such  a  grouping  of  subscribers  as  will  result  in  the  largest 
possible  utilization  of  party  lines,  according  to  the  terms  of  sub- 
scribers' contracts  and  published  rates  and  as  good  engineering 
and  sound  business  management  dictate.  Within  these  limits 
the  respondent  company  is  expected  to  proceed  promptly  in  elim- 
inating the  remaining  cases  of  discrimination. 

It  is  Therefore  Ordered,  That  the  respondent  Wisconsin 
Telephone  Company  re-group  those  of  its  party  line  subscribers 
at  Columbus  who  are  now  receiving  a  higher  grade  of  service 
than  that  for  which  they  have  subscribed,  by  virtue  of  unfilled 
lines,  in  such  a  manner  that,  as  far  as  practicable,  all  party  line 
subscribers  will  receive  the  exact  grade  of  service  to  which  the 
rate  they  pay  entitles  them. 

In  all  other  respects  this  petition  is  dismissed. 
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CLEAR  ICE  COMPANY 

vs. 
CHICAGO  AXD  NORTH  WESTERN  RAILWAY  COMPANY. 


Submitted  Jan.   13,  1910.    Decided  Jan.  SU  1910. 


Petition  praying  that  respondent  be  ordered  to  construct  and  main- 
tain a  spur  track  to  the  artificial  ice  plant  of  the  respondent 
in  the  city  of  Milwaukee,  under  the  provisions  of  eh.  352,  Laws 
of  1907,  as  amended. 

The  petitioner  now  hauls  its  ice  for  shipping  a  distance  of  ten  blocks 
and  its  coal,  amounting  to  ten  tons  per  twenty-four  hours,  a 
distance  of  three  miles.  The  plant  is  being  enlarged  and  will 
require  from  nineteen  to  twenty  tons  of  coal  per  twenty-four 
hours. 

Held:  That  the  construction  of  said  side  track  is  indispensable  to  the 
successful  operation  of  the  business  of  the  petitioner  on  the 
larger  scale  planned,  and  that  the  operation  of  such  track 
would  not  be  unusually  unsafe  and  dangerous.  The  construc- 
tion of  said  track  is  ordered,  subject  to  favorable  action  by 
the  common  council  of  the  city  of  Milwaukee,  and  the  cost 
of  such  construction,  exclusive  of  the  acquiring  of  the  right 
of  way,  is  determined. 

Petitioner  is  a  corporation  organized  under  the  laws  of  Wis- 
consin and  is  engaged  in  the  manufacture  and  sale  of  artificial 
ice  in  the  city  of  Milwaukee.  The  property  upon  which  the  ice 
plant  is  located,  and  connection  with  which  is  desired  by  a  spur 
track,  is  described  in  detail  in  the  petition.  It  is  alleged  that 
the  Chicago  &  North  Western  Raihvay  Company's  main  track  is 
located  at  a  distance  not  to  exceed  two  miles  from  the  said  ice 
plant ;  that  certain  of  the  North  Western's  industrial  tracks  run 
in  the  immediate  vicinity  of  the  plant;  that  the  proposed  spur 
track  is  practically  indispensable  to  the  operation  of  the  plant, 
and  that  the  construction  of  the  spur  track  would  not  be  unusu- 
ally unsafe  and  dangerous  and  would  not  be  unreasonably  harm- 
ful to  public  interests ;  that  it  is  impossible  for  the  petitioner  to 
successfully  operate  its  plant  and  haul  ice  therefrom  to  the 
main  line  of  the  respondent  company:  that  there  is  no  other 
railroad  near  the  plant  over  which  petitioner  could  ship  ice  to 
advantage  to  markets  outside  of  Milwaukee,  and  that  the  suv:- 
cessful  operation  of  the  plani  requires  shipping  to  outside  mar- 
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kets.  It  is  further  alleged  that  the  North  Western  Railway 
Company  has  failed,  neglected  and  refused  to  operate  and  main- 
tain  a  spur  track  to  the  grounds  upon  which  the  plant  is  located, 
and  has  therefore  failed  and  refused  to  comply  with  the  provi- 
sions of  ch.  352,  Laws  of  1907,  and  acts  amendatory  thereto. 
The  prayer  is  for  an  order  compelling  the  respondent  to  con- 
struct the  desired  spur  track. 

In  answering  the  petition  the  respondent  Chicago  &  North 
Western  Railway  Company  alleges  that  the  land  upon  which 
the  ice  plant  is  located  is  incorrectly  described  in  the  petition ; 
that  these  errors  in  the  description  of  the  property  materially 
affect  the  claims  with  reference  to  the  side  track.  The  answer 
further  alleges  that  because  of  the  physical  conditions  of  the  re- 
spondent's property  and  the  uses  to  w^hich  it  is  put,  it  is  prac- 
tically impossible  for  the  respondent  to  construct,  maintain  or 
operate  any  track  upon  respondent's  property  which  could  be 
used  as  a  service  track  for  petitioner's  property ;  that  the  con- 
struction of  petitioner's  buildings  upon  its  property  has  made  it 
practically  impossible  for  the  petitioner  to  secure  trackage  facili- 
ties upon  respondent's  property,  and  that  the  granting  of  pe- 
titioner's prayer  would  be  wholly  unjust  to  the  respondents,  in 
that  it  would  take  respondent's  property  for  petitioner's  use ;  the 
respondent  denies  that  it  is  impossibly  for  the  petitioner  to  op- 
erate its  plant  and  haul  ice  therefrom  \o  the  main  line  of  re- 
spondent ;  that  respondent  has  refused  to  operate  or  maintain  a 
spur  track  to  petitioner's  plant  or  has  failed  to  comply  with  the 
laws  of  Wisconsin;  denies  that  it  is  under  any  duty  to  furnish 
the  track  which  petitioner  seeks ;  and  alleges  that  respondent  is 
ready  and  w^illing  to  furnish  petitioner  with  track  and  ship- 
ping facilities  in  the  proper  place  and  in  the  proper  manner. 

A  hearing  was  held  in  the  city  hall  of  the  city  of  Milwaukee, 
Sep.  23.  1909.  John  Macioick  appeared  for  the  petitioner  and 
IV,  G.  ir heeler  for  the  respondent.  Subsequent  to  the  hearing 
a  number  of  investigations  were  made  on  the  ground  by  mem- 
bers of  the  engineering  staff  of  the  Commission,  and  a  final  re- 
port with  reference  thereto  was  submitted  under  date  of  Jan. 
13,  1910, 

The  testinony  shows  that  the  present  plant  has  a  capacity  of 
sixty  tons  ujily  and  represents  an  investment  of  about  $75,000. 
Improvements  were  under  way  at  the  time  of  the  hearing  which 
were  expected  to  increase  the  daily  output  of  the  plant  to  one 
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hundred  and  twenty  or  one  hundred  and  thirty  tons  per  day,  with 
an  investment  of  nearly  $100,000.  The  ice  manufactured  hy  pe- 
titioner at  this  plant  is  made  of  distilled  water,  and  because  of 
its  peculiar  sanitary  and  other  qualities  is  ?aid  to  be  in  a  con- 
stantly growing  demand,  both  within  the  city  and  in  markets 
outside.  The  outside  traffic  is  restricted  at  present  to  from  two 
to  three  cars  per  week.  It  would  not  be  profitable,  according 
to  the  testimony,  to  extend  the  outside  business  much  further, 
for  the  reason  that  facilities  are  lacking  to  properly  take  care 
of  it.  It  is  said  to  be  too  expensive  to  haul  the  ice  to  existing 
loading  tracks.  The  most  of  this  ice  for  outside  customers  has 
to  be  hauled  a  distance  of  ten  blocks,  the  expense  of  which,  to- 
gether with  the  cost  of  reloading,  is  very  appreciable.  Further- 
more, tlie  fuel  used  by  the  plant  has  to  be  hauled  by  team  from 
the  Menomonee  valley,  a  distance  of  about  three  miles.  The 
present  coal  consumption  is  about  ten  tons  for  every  twenty- 
four  hours,  while  the  new  installation  in  progress  at  the  time  of 
the  hearing  would  bring  this  consumption  up  to  from  nineteen 
to  twenty  tons  per  twenty-four  hour  period. 

A  substantial  part  of  the  testimony  related  to  misunderstand- 
ings which  had  arisen  between  the  petitioner  and  the  respondent, 
the  merits  of  which  are  not  material  in  this  proceeding.  The 
respondent  company  endeavored  to  show  that  it  was  impracti- 
cable or  impossible,  in  view  of  all  the  circumstances  in  the  case, 
to  construct  the  track  desired  by  the  petitioner.  There  was  no 
question  regarding  the  financial  ability  of  petitioner  to  pay  for 
the  proposed  track.  The  willingness  to  do  so  was  expressed  by 
petitioner,  and,  in  accordance  with  statute,  the  cash  will  have  to 
be  deposited  or  a  bond  given. 

We  think  the  testimony  reasonably  shows  that  the  construc- 
tion of  said  side  track  is  indispensable  for  the  successful  opera- 
tion of  the  business  on  a  larger  scale  than  it  is  at  the  present 
time  conducted.  Even  the  smaller  outj^ut  of  sixty  ion^  per  day 
is  produced  under  difficulties  which  the  construction  of  the  side 
track  would  remove.  The  very  existence  of  the  industry  shows 
that  the  spur  track  is  not  absolutely  indispensable  to  its  con- 
tinuance, but  it  is  one  thing  to  drag  along  a  bare  existence,  and 
another  thing  to  develop  into  a  prosperous,  growing  plant.  The 
latter  is  what  every  management  naturally  aspires  to  do,  and 
from  the  realization  of  which  no  unnecessary  impediments  should 
deprive  the  petitioner. 
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A  careful  consideration  of  the  reports  of  oiir  engineers  leads- 
us  to  the  conclusion  that  the  construction  of  a  spur  track  to* 
serve  petitioner  would  not  be  unusually  unsafe  and  dangerous^ 
and,  of  course,  there  is  no  claim  that  this  track  would  exceed 
the  statutory  limit  with  respect  to  distance.  The  engineers  found 
that  the  main  switching  track  which  serves  the  industries  in  the 
Kinnickinnic  valley  on  the  north  side  of  the  river,  which 
crosses  Clinton  street  immediately  adjacent  to  the  western  end* 
of  the  Clear  Ice  Company's  property,  has  been  subject  to  more 
or  less  shifting  for  some  months  past  in  connection  with  the 
track  elevation  operations  in  that  vicinity.  This  construction 
work  appears  to  be  completed,  and  the  main  industry  track, 
above  referred  to,  seems  to  rest  in  its  final  position.  The  sur- 
vey  shows  that  a  switch  located  entirely  eastward  from  Clinton 
street,  and  using  an  alignment  of  20  degrees  curvature  beyond 
a  No.  6  frog,  will  fail  to  give  service  to  the  plant.  The  survey 
further  indicates  that  the  plant  may  be  fairly  well  served  along 
its  southerly  side  by  a  spur  track  emerging  from  the  main  in- 
dustry track,  already  referred  to,  with  the  frog  located  just  east- 
ward from  the  east  line  of  Clinton  street.  This  plan  would 
necessarily  involve  the  use  of  a  special  switch  or  turnout,  in 
which  the  rails  would  be  carried  at  close  spacing  and  parallel 
with  the  main  tr^ck  rails,  through  the  special  work  involved  in 
crossing  the  two  street  railway  tracks.  It  would  be  possible  to 
locate  the  head  block  approximately  at  the  west  line  of  Clinton 
street,  although  it  would  be  preferable  to  arrange  the  switch 
points  so  as  to  be  entirely  free  from  *he  street  paving  or  side- 
walk. This  plan,  while  practicable,  is  open  to  the  objection 
that  such  turnout  would  depart  considerably  from  the  road's 
customary  practice,  and  that  the  item  of  special  work  would 
cost  somewhat  more  than  that  called  for  by  the  layout  shown 
*in  the  blue  print  submitted  by  respondent's  engineers.  The  sur- 
vey also  shows  that  if  the  plant  is  to  be  served  along  its  north- 
erly face,  "the  location  proposed  by  the  railway  company  can- 
not be  materially  improved  upon. 

In  the  giving  of  a  bond,  or  the  deposit  of  cash,  the  following 
estimate  of  the  cost  of  construction  of  the  proposed  track  may- 
be considered  substantially  correct: 
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TOTAL  ESTIMATED  LENGTH  OF  TRACK  H.  B.  TO  END  SCO  FEET. 


Ballast. 

170  cu.  yds.  ballast  at  25  cts  

I'nloadlncr  and  placing  under  track. 

Engi  NEERIA'G 


Gbadi.ng. 

500  cu.  yds.  earthwork  at  3)  cts 

MlSCBLLANEOUH. 

Repairlnif  cement  walks  on  Clinton  sti-eet 

Road  Cro89ino8  and  Siqna. 

Takintr  up  20  mi.  yds  of  pavement  at  $1 

Repairing  street 

1.500  ft.  R.  M.  hemlock  crossinj;  plankinir  at  25  cts. 

8.06'T.  usable  60  lb.  rail  at  126 

31  prs.  usable  dii  lb.  an^rle  bar.<»  at  50  cts 

1  keg  track  l)olts  at  $4.20 

3  keg  spikes  at  $3.60 

194  oa  k  track  t  les  at  $  .70 

I  No.  6  sp.  turnout  (pt^.  froff  stand,  ties,  etc) 

Specrlal  work  .street  railway  crossing  and  ties 

1  bumping  post 

Track  laying  and  surfacing 


15%  freight  charges  and  handling  materi  il . 
10%  supervision  and  accounting 


Material  ;  Labor.      Total 


Total  estimated  cost 

Credit  by  value  usable  material  on  hand. 

Net  ca.sh  ex ^enditure , 


$43 


37 


210 

16 

4 

11 

136 

170 

900 

55 


210 


$1,697 


S42 
30 

ISO 

10 


20 
15 

8 


25 

100 
20 
9t) 


50 


$560 


.V 
IJO 
15 


15 


210 
16 
4 
11 

m 

195 

1,000 

75 

W 

210 

50 


C®? 


Note:— This  estimate  does  not  Include  the  Item  of  right  of  way. 


The  exact  location  of  the  proposed  spur  track  is  shown  in 
the  blue  print*  attached  hereto  and  made  a  part  hereof. 

It  is  apparent  that  compliance  with  the  order  hereinbetow 
given  requires  action  on  the  part  of  the  city  council,  and  the 
order  made  is  issued  contingent  upon  favorable  action  by  the 
council. 

It  is  our  judgment  and  determination  that  the  proposed  spur 
track  should  be  constructed  either  as  shown  in  the  blue  print 
referred  to,  or  in  accordance  with  such  modifications  of  the  blue 
print  location  as  may  be  agreed  upon  between  the  petitioner 
and  respondent,  and  approved  by  the  Commission. 

It  is  Therefore  Ordered,  That  the  respondent  Chicago  & 
North  Western  Railway  Company  construct  a  side  track  to 
serve  the  ice  plant  of  the  petitioner,  as  shown  in  the  blue  print 


*  Blue  print  not  reproduced. 
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referred  to,  contingent  upon  the  granting  of  the  necessary  privi- 
lege of  crossing  Clinton  street,  by  the  city  council. 

Thirty  days  from  and  after  the  time  of  the  granting  of  said 
privilege  by  said  council  is  deemed  sufficient  time  within  which 
to  comply  with  the  provisions  of  this  order. 
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SINAIKO  BROTHERS 

TB. 

CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Submitted  Dec,  LU  1000.    Decided  Jan.  31,  1910. 


Petition  alleging  that  respondent  maintains  no  switching  rate  on  scrap 
iron  in  the  city  of  Madison,  and  has  refused  to  put  such  rate 
into  effect;  that  such  refusal  is  a  discrimination  against  peti> 
tion^rs,  as  similar  rates  are  in  effect  in  other  cities  of  the 
state;  that  the  distance  tariCt  rates  now  charged  for  such 
service  are  excessive,  unreasonable  and  discriminatory.  An 
examination  of  respondent's  tariffs  show  that  it  has  switching 
tariffs  in  effect  for  similar  services  in  practically  every  ship- 
ping point  in  the  state,  at  rates  ranging  from  $1.50  to  |7  per 
car. 

Held:  That  the  rates  complained  of  are  unreasonable  'under  the  cir- 
cumstances and  the  respondent  is  ordered  to  substitute  in 
place  of  the  distance  tariff  rate  in  effect  a  switching  charge 
of  not  to  exceed  $5  per  car. 

The  above  named  petitioners  are  dealers  in  junk,  residing  and 
doing  business  at  Madison,  Wis.  The  petition  sets  forth  that 
the  respondent  railway  company  maintains  no  switching  rate  on 
scrap  iron  in  the  city  of  Madison.;  that  the  respondent  has  in 
effect  switching  rates  in  other  cities  in  the  state  which  are  less 
than  the  regular  distance  tariffs  on  scrap  iron;  that  it  main- 
tains no  such  rate  in  the  city  of  Madison;  that,  although  re- 
spondent has  been  requested  to  put  such  rate  into  effect,  it  has 
refused  to  do  so;  that  its  refusal  to  maintain  such  rate  is  a  dis- 
crimination against  the  petitioner,  and  that  the  rates  now 
charged  are  excessive,  unreasonable  and  discriminatory. 

The  respondent  in  its  answer  Xo  the  above  complaint  avers 
that  it  maintains  switching  rates  in  the  city  of  Madison  for 
transaction  and  transportation  of  what  is  commercially  known 
as  "switching  movements,"  but  it  denies  that  the  relief  prayed 
for  by  the  petitioner  is  a  switching  movement  or  can  be  con- 
sidered as  a  switching  movement ;  that  it  is  in  fact  a  transpor- 
tation separate  from  switching  and  that  the  distance  tariff,  which 
has  been  applied  on  the  shipments  of  the  complainant,  is  the 
only  tariff  which  can  be  lawfully  applied.     Respondent    further 
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denies  that  its  refusal  to  maintain  a  switching  rate  to  the  point 
desired  by  petitioners  is  discciminatory  against  the  petitioners, 
or  that  the  rates  now  charged  for  such  transportation  are  ex- 
cessive, unreasonable  or  discriminatory. 

The  petition  in  this  case  was  filed  Jan.  8,  1909,  but  the  hear- 
ing in  the  matter  was  postponed  until  Dec.  14,  1909,  pending  ad- 
justment betw^een  the  parties.  At  the  hearing  the  following  ap- 
pearances were  entered :  Charles  G.  Riley  for  petitioners ;  F.  C 
Wright  for  respondent. 

Sam  Sinaiko,  a  member  of  the  firm  of  Sinaiko  Brothers,  testi- 
fied that  the  w^arehouse  or  plant  of  the  petitioners  is  located  on 
Murray  street  in  the  city  of  Aladison,  and  near  the  line  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  and  that  a 
spur  or  side  track  of  the  above  railway  runs  into  their  yard. 
Witness  testified  that  the  scrap  iron  was  purchased  at  a  num- 
ber of  smaller  towns  around  the  state  and  w^as  shipped  to  their 
yards  in  Madison.  The  petitioners  deal  in  junk  of  all  kinds  and 
it  was  often  the  case  that  the  cars  containing  the  scrap  iron 
also  contained  other  junk  and  it  was  necessary  to  unload  this 
material  at  their  yard  and  sort  at  before  re-shipping  the  scrap 
iron.  The  petitioners  sell  scrap  iron  to  the  Southern  Wisconsin 
Foundry  Company  which  has  its  works  located  in  East  Madison,  in 
what  is  called  Madison  Square.  Witness  stated  that  this  iron  often 
had  to  be  broken  up  into  shape  so  the  foundry  could  use  it. 
This  necessitated  the  unloading  of  the  material  in  the  petitioner's 
yard,  and  the  breaking  up  of  the  scrap  and  then  re-loading  and 
re-shipping.  If  the  material  as  purchased  was  in  such  shape  as 
to  be  used  by  the  foundry,  it  w^as  shipped  direct  to  them. 
Otherwise  it  was  shipped  to  petitioners'  yard,  unloaded,  sorted, 
broken  up,  re-loaded  and  shipped  to  the  foundry. 

Witness  testified  that  the  number  of  cars  shipped  to  the 
Southern  Wisconsin  Foundry  Company  by  the  petitioners 
would  run"  from  one  to  two  cars  per  month,  and  he  believed 
that  it  would  soon  reach  the  rate  of  a  car  a  week. 

It  appears  that  the  distance  between  petitioners'  yard  and  the 
Southern  Wisconsin  Foundry  is  about  three  miles,  according 
to  the  testimony.  It  further  appears  that  both  points  are  in- 
side the  yard  limits  and  inside  the  city  limits. 

Petitioners  oflFered  in  evidence  freight  bills  showing  that  on 
the  shipments  to  the  foundry  petitioners  pay  a  rate  of  3  cts. 
per  cwt.     Petitioners  objected  to  this  rate  as  excessive,  unrea- 
28-R.  D. 

Digitized  byVjOOQlC 


434 


RAILROAD    COMMISSION    OF    WISCONSIN. 


sonable  and  discriminatory  on  this,  am^ng  other  grounds,  that 
similar  industries  in  Milwaukee  were  not  required  to  pay  a 
distance  tariff  rate  but  were  enabled  to  ship  their  scrap  iron 
to  the  factories  in  Milwaukee  at  switching  charges,  which  pe- 
titioners claimed  never  exceeded  $7  per  car.  Petitioners  stated 
that  their  competitors  in  Milwaukee  were  able  to  offer  higher 
prices  for  the  scrap  iron,  due  to  the  fact  that  they  received  lower 
rates  from  the  respondent  for  the  shipping  of  this  material  to 
the  factories. 

Respondent  claimed  that  the  shipment  was  not  a  switching 
movement;  that  the  iron  is  consigned  to  petitioners'  plant  in 
Madison,  where  it  is  unloaded,  sorted,  and  reloaded,  and  is 
therefore  a  transportation  movement  and  should  take  transporta- 
tion charges. 

On  the  other  hand,  petitioners  stated  that  their  competitors  in 
Milwaukee  were  forced  to  do  the  sante  unloading,  sortings  break- 
ing up  and  reloading  that  they  were  compelled  to  do,  and  yet  the 
former  received  a  switching  rate. 

The  way  bills  put  in  evidence  by  the  petitioners  are  tabu- 
lated below: 

FROM  PETITIONERS  TO  SOUTHERN  WISCONSIN  FOUNDRY  COMPANY. 


Date. 

Weight. 

Rate. 

Freight. 

Dec.  31,  1908 

Jan.  14.  191)9 

1    40,0001bs. 

{    81.100    " 

3  Ct3. 

3    *• 
3    " 
3    - 

$12  00 
24  33 

Jan.  20,  1909 

June  6.1909 

57,70)    *• 

33,100    *• 

17  31 
993 

An  examination  of  the  tariffs  of  the  respondent  company 
clearly  shows  that  it  has  switching  tariffs  in  effect  at  practi- 
cally every  shipping  point  in  the  state,  which  cover  the  move- 
ment of  freight  or  the  switching  of  loaded  cars  between  the  dif- 
ferent industries.  These  tariffs  quote  rates  that  appear  to  vary 
from  $1.50  to  $6  or  $7  per  car,  depending  on  conditions  and 
location,  and  ordinarily  applying  within  the  yard  or  switching 
limit.  A  few  illustrations  of  the  situation  in  this  respect  may 
be  gleaned  from  the  following  facts,  which  are  taken  from 
G.  F.  D.  2543-A: 
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Switching  Charges  in  Wisconsin — Dec.   17,   If 09. 
C.  M.  &  St.  P.— G.  F.  D.     2543— A. 

JBeaver  Dam — Switching  pig  iion  between  the  old  and  nev  plant  of 

Beaver  Dam  Malleable  iron  Co.,  $5  per  car. 
Berlin — Switching  stone  from  Klondike  quarry  to  steam  crusher,  |2 

per  car. 
Switching  stone  from  Wisconsin  Granite  Company's  quarry  to  side 

track  serving  Schafer  Marine  Engine  Works  and  the  T.  C.  Irwin 

Co.,  $5  per  car. 
Ohilton — Switching  grain  from  elevators  at  Chilton  to  malt  houses  of 

Chilton  Malting  Co.,  $5  per  car. 
-Green  Bay — Switching  between   industries  in  Green  Bay    (40  indus- 
tries named),  $5  per  car. 
May  mile — Switching  from  furnace  to  storage  ground  of  Northwestern 

Iron  Co.,  $5  per  car. 
Waterloo — Switching  barley  from  elevator  to  malt  house  of  Waterloo 

Malting  Co.,  $5  per  car. 
HVatertown — Switching  coal  from  American  Malting  Co.  storage  shed 

to  malt  house,  $2  per  car. 
Milwaukee— Svf itching  between  185  industries  located  in  13  districts. 

Charges  vary  from  $1.50  to  $6  per  car,  the  ordinary  rats  being 

about  |5  per  car. 

Now,  it  appears  from  these  facts,  as  well  as  from  other  parts 
of  the  tariff,  that  in  other  cities  in  the  state  freight  of  all  kinds 
is  moved  under  conditions  that  are  substantially  similar  to  those 
which  obtain  in  the  case  before  us.  In  fact,  we  have  been  un- 
able to  detect  any  differences  in  this  respect  that  warrant  the 
use  of  switching  rates  for  such  movements  at  practically  every 
other  switching  point  in  the  state  and  a  distance  tariff  rate  for 
the  petitioners.  In  view  of  these  facts  it  appears  to  us  that,  on 
the  basis  of  comparisons  alone,  the  petitioners  in  this  case  are 
entitled  to  have  their  cars  switched  under  switching  rates  from 
their  side  track  to  other  industries  in  this  city.  It  is  true  that 
the  petitioners  are  not  large  shippers  and  that  part  of  their  ship- 
ments are  routed  over  other  lines  than  those  of  the  respondent. 
It  also  appears  to  be  a  fact  tjiat  the  freight  rates  paid  by  the 
petitioners,  aside  from  switching,  appear  to  be  about  the  same 
as  the  rates  paid  for  similar  services  by  other  shippers  in  the 
state.  But  these  facts  do  not  seem  to  furnish  any  good  reason 
why  the  petitioners  should  not  have  their  cars  switched  at  about 
the  same  rates  as  those  accorded  other  shippers  under  similar 
conditions. 

Since  the  petitioners  appear  to  be  entitled  to  switching  rates 
for  the  transportation  involved  in  these  proceedings,  the  ques- 
tion arises  as  to  what  this  charge  ought  to  be-  Here  again  com- 
parisons are  of  some  value.     Careful  examinations  of  the  tar- 
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iffs  indicate  that  at  other  points  in  this  state  the  respondent's 
rates  for  such  switching  services  as  those  in  question  here  aver- 
age about  $5  per  car.  A  switching  charge  of  this  amount,  if  es- 
tablished in  this  case,  would  therefore  place  the  petitioners  on 
about  the  same  basis  as  other  shippers,  not  only  in  their  line, 
but  in  other  industries. 

A  rate  of  $5  per  car  for  the  service  involved  here  would  also 
seem  to  be  adequate  when  based  on  the  cost  to  the  respondent 
of  performing  such  services.  That  this  is  the  case,  is  clearly 
shown  by  the  results  we  have  obtained  from  a  most  thorough 
analysis  of  the  respondent's  operating  expenses  and  traffic  sta- 
tistics. The  direct  expenses  involved  in  switching,  plus  their 
pro  rata  proportion  of  the  overhead  expenses,  prorated  on  the 
cars  handled,  show  an  amount  per  each  car  that  does  not  seem 
to  leave  any  doubt  as  to  the  adequacy  of  the  above  rate. 

The  practice  of  charging  a  switching  rather  than  a  distance 
tariff  rate  for  transferring  cars  from  one  place  to  another  within 
the  yard  limits  is  also  one  of  long  standing,  and  to  which  busi- 
ness conditions  generally  have  become  adjusted.  This  practice, 
therefore,  should  not  be  changed  except  for  very  good  reasons. 
In  fact,  it  is  our  opinion  that  it  should  not  be  altered  except 
when  unreasonable  or  when  found  necessary  and  proper  in  the 
more  general  readjustments  of  the  freight  rates,  or  because  of 
other  commercial  conditions. 

From  these  and  other  facts  we  have  reached  the  conclusion 
that  the  rates  complained  of  herein  are  unreasonable  under  the 
circumstances  and  that  they  should  be  reduced  to  a  switching 
charge  in  accordance  with  the  order  herein. 

Now,  Therefore,  it  is  Ordered,  That  the  respondent  herein, 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  cease 
to  charge  the  distance  tariff  rates  for  the  services  involved  ?n 
these  proceedings,  and  that  it  substitute  therefor  a  switching  rate 
that  does  not  exceed  $5  per  each  car  so  switched  or  transported. 
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IS  RE  APPLICATIOX  OF  THE  FRANKSVILLE  TELEPHONE  COM- 
PANY FOR  AUTHORITY  TO  INCREASE  RATES. 


Submitted  Jan.  JJf,  lOW.    Decided  Jan.  SI,  1910. 


Petition  to  authorize  applicant  to  inciease  its  telephone  rates  from  |1 
to  $1.25  per  month.  A  valuation  of  petitioner's  property  and 
an  analysis  of  its  earnings  and  expenses  indicate  that  the  in- 
crease prayed  for  would  net  the  petitioner  ahout  1.5%  to 
cover  interest  and  depreciation.     Petition  granted. 

App!ication  for  authority  to  increase  rates  was  made  by  peti- 
tioner duriiip;  May,  1909.  A  hearing  upon  the  application  was 
postponed,  pending  the  completion  of  the  valuation  of  the  prop- 
erty by  the  Commission's  engineers.  Following  the  completion 
of  the  valuation,  a  hearing  was  held  Jan.  14,  1910.  at  which 
Percy  Daivson  appeared  for  the  petitioner.  Xo  one  appeared 
in  opposition. 

The  principal  exchange  of  petitioner  is  located  at  Thompson- 
ville,  Racine  county.  It  has  about  one  hundred  and  forty-live 
subscribers  scattered  over  a  considerable  territory,  including 
the  villages  of  Franksville,  Raymond,  North  Dape,  Caledonia, 
Oakwood,  Husher,  and  Kneeland,  in  addition  to  the  village  in 
which  the  central  exchange  is  located. 

Petitioner's  system  embraces  forty-four  miles  of  poles,  one 
hundred  and  forty-five  miles  of  wire  and  one  hundred  and  sixty 
feet  of  cable.  The  estimated  cost  of  reproduction  new  is  $5,269. 
The  amount  of  capital  stock  authorized  is  $10,000,  of  which 
$5,312.50  ha.>  been  issued.  The  dencmiination  of  each  share  is 
$25,  and  the  holdings  of  any  individual  shareholder  are  limited 
to  four  or  five  sliares. 

During  the  fitst  two  years  the  company  paid  dividends  in  ex- 
cess of  what  was  warranted  by  the  business  conditions.  Ac- 
cording to  the  report  submitted  to  the  Commission  by  petitioner, 
the  company  earned  a  net  return  of  only  $20.48  for  the  year  end- 
ing Dec.  31,  1909,  this  being  the  difference  between  $2,124.09, 
representing  the  total  income,  and  $2,103.()1,  representing  the 
total  expenditures. 
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The  rate  which  petitioner  has  heretofore  charged  is  $1  per 
month  for  all  classes  of  phones.  The  rate  which  it  is  desired 
to  put  into  (.ffect  is  $1.25  per  month.  The  original  petition 
prayed  for  a  rate  of  $1.50  per  month,  but  at  the  hearing  the  rep- 
resentative of  the  company  suggested  that  authority  be  granted 
to  raise  the  rate  first  to  $1.25  per  month,  in  the  hope  that  that 
might  prove  sufficient. 

Assuming  145  subscribers  at  $1.25  per  month  each,  the  total  rev- 
enues of  the  company  for  one  year  will  amount  to  $2,175.  Also  as- 
suming the  expenses  under  this  rate  to  be  equal  to  the  expenses 
for  the  year  1909,  there  will  be  left  a  net  balance  of  $72,  or 
about  1^2  P^r  cent  to  cover  interest  and  depreciation  on  the  in- 
vestment of  $5,269.  The  information  before  the  Commission 
does  not  enable  it  to  form  a  definite  idea  w^ith  respect  to  the 
possibility  of  increasing  the  number  of  subscribers  without  in- 
creasing in  a  proportional  degree  the  amount  of  the  investment. 
Unless  the  company  is  in  a  position  to  take  on  a  considerable 
number  of  new^  subscribers  without  adding  materially  to  its 
investment,  the  facts  submitted  would  seem  to  show  the  hope- 
lessness of  attempting  to  operate  on  the  basis  of  $1.25  per 
month.  However,  as  long  as  the  stockholders  are  willing  to 
make  the  experiment,  w-e  are  very  glad  to  give  them  the  au- 
thority to  do  so.  Even  at  a  rate  of  $1.50  per  month,  145  sub- 
scribers would  yield  the  company  $2,610  in  annual  gross  reve- 
nue, or  an  amount  equal  to  9.6  per  cent  to  cover  depreciation 
and  interest,  again  assuming  the  operating  expenses  to  be  the 
same  as  those  for  the  year  1909. 

In  accordance  with  the  facts  and  conclusions  stated  above, 

The  Fraxksville  Teleppione  is  Hereby  Authorized  To 
charge  a  rate  of  $1.25  per  month  to  ell  classes  of  its  subscribers. 
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JOSEPH  FROELTCH   et  al. 

vs. 
THE  MILWAUKEE  ELECTRIC  RAILWAY  AND  LIGHT  COMPANY. 


SubmiWd  Jan.  10,  10 to.    Decided  Feb.  2,  1010, 


Complaint  arising  out  of  the  discontinuance  of  direct  car  service  into 
Lake  Parlt,  Milwaukee.  The  discontinuance  of  this  service 
gives  rise  to  the  complaint  of  inadequacy  of  service  on  the 
part  of  residents  cf  Prospect  Hill,  immediately  adjacent  to  the 
parK.  Residents  of  Kenwood  Park,  a  subdivision  to  the  north, 
intervened,  apparently  on  the  assumption  that  any  increase  in 
the  service  which  the  Commission  might  order  to  Lake  Park 
would  diminish  the  service  given  to  them  and  to  persons  in- 
terested in  Milwaukee  Downer  College  and  the  State  Normal 
School,  located  between  Folsom  Place,  the  former  direct  line 
into  the  park,  and  Kenwood  Park. 

An  analysis  of  the  testimony  shows  that  In  reality  the  only  vital  ques- 
tion before  the  Commission  is  that  of  the  adequacy  of  the 
service  aflforded  to  the  people  of  Milwaukee  in  general  to  Lake 
Park.  The  present  service  to  Prospect  Hill  and  Kenwood  Park 
is  declared  to  be  reasonably  adequate  and  it  is  held  that  a 
walk  of  several  hundred  feet  more  or  less  to  the  nearest  car 
line  is  not  a  test  of  the  adequacy  of  the  service  over  that  line. 
Residents  of  Prospect  Hill,  Kenwood  Park  and  other  localities 
are  entitled  to  reasonably  adequate  service,  irrespective  of 
what  the  Commission  may  or  may  not  order  with  respect  to 
the  Lake  Park  service. 

Lake  Park  is  not  a  local  park.  More  than  any  other  park  in  the  city 
it  appeals  to  all  the  citizens  of  Milwaukee  on  account  of  its 
great  natural  beauty,  its  location  on  the  shores  of  the  lake  and 
its  numerous  other  attractions.  A  park  of  this  kind  should  be 
accessible  over  a  direct  line  of  street  car  service  to  as  many 
people  of  the  city  as  possible.  The  service,  since  the  discon- 
tinuance of  the  direct  line  service.  June  26.  1909,  has  not  been 
reasonably  adequate.  The  Farwell  Avenue  line  intersects  with 
practically  all  the  other  lines  in  the  city  and  passes  through 
the  down-town  district  directly  to  the  park.  While  the  Center 
Street  line  affords  service  directly  into  the  park,  the  relations 
of  this  line  to  other  lines  in  the  city  and  to  the  movement  of 
the  population  in  general  are  such  that  many  people  can  reach 
the  park  over  this  route  only  in  a  circuitous  manner  and  with 
an  expenditure  of  considerable  time. 
It  is  Ordered:  That  direct  service  be  furnished  over  the  Farwell  Avenue 
line  to  the  car  house  in  Lake  Park  from  June  1  to  Sep.  30, 
inclusive,  of  each  year,  between  the  hours  of  9  a.  m.  and  9  p.  in., 
at  intervals  of  not  less  than  eight  minutes. 

The  petition  In  this  proceeding  is  signed  by  one  hundred  and 
sevent3''-seven  re';idents  of   the  city  of   Milwaukee  and   allege^ 
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that  the  respondent  is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Wisconsin,  and  is  engaged  in  operating  a 
street  railway  system  in  the  city  qf  Milwaukee;  that  it  operates 
wholly  or  partly  within  the  corporate  limits  of  Milwaukee  thirty 
separate  and  distinct  lines ;  that  said  city  has,  for  upwards  of  a 
period  of  ten  years  last  past,  maintained  seven  public  parks, 
which  from  April  to  October  of  each  year  are  resorted  to  daily 
by  thousands  of  people;  that  large  sums  of  money  have  been 
expended  in  improving  such  parks  and  that  such  parks  are  of 
great  benefit  to  the  people  of  said  city  in  general,  and  particu- 
larly to  the  children  of  said  city. 

That  Lake  Park,  situated  in  the  eighteenth  ward,  contains  ap- 
proximately one  hundred  and  twenty-four  acres,  that  it  extends 
for  a  mile  along  the  shore  of  Lake  Michigan  and  is  of  great 
natural  beauty ;  that  a  large  amount  of  money  has  been  expended 
in  improving  the  same  and  that  it  is  especially  adapted  to  all 
kinds  of  sports  and  recreation  and  is  in  constant  use  during  the 
summer  months  for  such  purposes. 

That  the  city  maintains  a  large  and  substantial  car  station  at 
the  Folsom  Place  and  Lake  Drive  entrance  to  said  park;  that 
the  respondent  for  more  than  ten  years  prior  to  June  26,  1909, 
operated  a  line  of  street  cars  to  said  car  station,  known  as  Lake 
Park  cars,  on  its  Wells  Street-Farwell  Avenue  line  under  a 
headway  of  eight  minutes,  being  one-half  of  the  cars  on  said 
line;  the  other  one-half  continuing  north  of  Folsom  Place:  that 
said  cars  ran  from  the  w-esterly  limits  of  said  city  through  the 
down-town  district  directly  to  said  Lake  Park,  thus  intersecting 
all  the  principal  car  lines  of  the  respondent  and  furnishing  an 
easy  and  accessible  way  for  the  people  at  large  to  reach  saM 
park  by  the  payment  of  one  fare. 

That  on  June  26,  1909,  the  respondent  opened  its  Center 
Street  line;  that  said  line  runs  from  the  above  mentioned  car 
station  in  a  westerly  direction  on  Folsom  Place  and  Locust 
street  to  Humbolt  avenue,  thence  south  on  Humbolt  avenue  to 
Center  street,  and  thence  west  to  a  temporary  terminal  point 
on  the  west  side  of  the  city;  that  said  Center  Street  line  does 
not  touch  the  down-town  section  of  said  city  and  does  not  con- 
nect with  sixteen  of  respondents'  lines,  and  does  connect  with 
eight  of  such  lines ;  that  thereby  three- fourths  of  the  people  of 
said  city  have  no  direct  connection  with  said  Center  Street  line ; 
that  on  the  installation  of  said  Center  Street  line  the  respondent. 
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without  notice,  discontinued  the  operation  of  Lake  Park  cars 
over  its  Wells  Street-Farwell  Avenue  line  to  the  great  incon- 
venience and  hardship  of  the  people  of  said  city;  that  such 
action  was  taken  at  a  time  when  thousands  of  people  were  visit- 
ing said  park ;  that  by  reason  of  said  change  in  the  Lake  Park 
service  many  patrons  of  the  respondent  are  delayed  from  five 
to  twenty-five  minutes  in  making  connections,  owing,  in  part, 
to  the  infrequent  headway  of  the  cars  on  said  line ;  that  large 
numbers  of  the  passengers  still  go  to  said  park  by  way  of  the 
Wells  Street-Farwell  Avenue  line,  leaving  the  cars  at  Newberry 
boulevard  and  Downer  avenue,  and  are  obliged  to  walk  five 
blocks  from  said  line  to  the  Newberry  Boulevard-Lake  Drive 
entrance  to  said  park,  that  others  transfer  from  said  line  at  Fol- 
som  Place  and  Downer  avenue  to  the  Center  Street  line  and 
are  obliged  to  wait  from  ten  to  fifteen  minutes  for  the  Center 
Street  line  car,  or  walk  a  distance  of  five  blocks  to  the  Folsom 
Place  and  Lake  Drive  entrance  to  said  park;  that  the  service 
since  June  26.  1909,  is  inadequate. 

That  the  locality  which  was  served  by  the  Lake  Park  cars  on 
the  Wells  Street-Farwell  Avenue  line  is  one  of  the  most  beauti- 
ful residence  sections  of  the  city;  that  costly  homes  were  there 
built,  partly  on  account  of  such  service ;  that  on  account  of  the 
abandonment  of  such  service  not  less  than  one  thousand  resi- 
dents are  greatly  inconvenienced  in  getting  to  and  from  the 
down-town  section  and  other  sections  of  the  city ;  that  there  is 
no  school  building  within  said  section  and  that  school  children 
are  now  obliged  to  walk  long  distances,  are  greatly  inconveni- 
enced and  delayed,  and,  in  some  instances,  are  obliged  to  pay 
two  fares  to  get  to  and  from  their  schools. 

That  on  account  of  its  proximity  to  Lake  ^lichigan  said  sec- 
tion is  unusually  subject  to  cold  and  winds  during  the  winter 
months  and  that  the  patrons  of  the  respondent  are,  on  account 
of  the  discontinuance  of  said  service,  unnecessarily  exposed  to 
the  inclemency  of  the  weather. 

That  on  account  of  the  discontinuance  of  said  service  the 
value  of  property  in  said  locality  has  greatly  deteriorated  and 
is  no  longer  as  desirable  for  residence  purposes. 

The  prayer  of  the  petitioner  is,  that  an  order  be  made  com- 
pelling the  respondent  to  restore  the  car  service  to  said  Lake 
Park  as  it  existed  prior  to  June  26,  1909,  and  for  such  other 
and  further  relief  as  may  be  just  and  equitable. 
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The  answer  of  the  respondent  admits  the  formal  allegations 
of  the  petition  and  alleges  that  since  June  26,  1909,  it  has  been 
and  is  now  operating  fifteen  lines  therein  named,  in  and  through 
said  city;  that  in  addition  to  said  lines  the  respondent  operates 
a  number  of  interurban  lines  from  its  Public  Service  Building 
in  said  city ;  that  the  Center  Street  line  was  put  in  operation  on 
June  26,  1909,  and  is  operated  from  Lake  Park  westward  over 
Folsom  Place,  Locust  street,  Humboldt  avenue  and  Center  street 
to  Fond  du  Lac  avenue,  and  intersects  eight  of  respondents  lines 
in  connection  with  which  transfers  are  issued,  and  that  the  re- 
mainder of  the  lines  of  the  respondent  have  no  connection  with 
said  Center  Street  line  and  do  not  transfer  to  same. 

That  in  addition  to  the  Lake  Park  service  over  the  said  Cen- 
ter Street  line  the  respondent  operates  over  Folsom  Place  from 
Downer  avenue  to  Lake  Park  a  number  of  cars  on  its  Wells 
Street-Farwell  Avenue  line,  and  also  on  its  North  Avenue  line, 
at  such  times  as  there  are  special  attractions  of  general  interest 
given  in  the  park,  thereby  furnishing  direct  access  to  the  ter- 
minus at  Folsom  Place  over  three  of  its  lines  at  the  time  when 
any  considerable  number  of  the  public  may  desire  to  go  there 
for  such  public  entertainments. 

That  prior  to  said  June  26  the  respondent  maintained  a  regu- 
lar eight  minute  service  to  Lake  Park  over  its  Wells  Street- 
Farwell  Avenue  line  via  Folsom  Place. 

Respondent  further  admits  that  in  order  to  reach  certain 
points  in  the  city  without  paying  a  second  fare,  passengers  from 
the  district  aflPected  must  walk  to  Downer  avenue,  but  alleges 
that  it  grants  but  one  transfer  to  all  passengers  on  its  lines  and 
that  any  method  of  routing  of  cars  necessarily  requires  people 
in  some  locations  to  walk  a  greater  distance  to  the  cars  than 
others. 

That  the  city  of  Milwaukee  is  rapidly  growing  northward,  re- 
quiring continually  increasing  street  railway  service;  that  Dow- 
ner College  and  the  new  State  Normal  School  are  situated  in 
this  section;  that  the  change  of  routing  complained  of  herein 
is  necessary  to  furnish  the  best  service  and  facilities  to  the 
largest  number  of  persons,  and  that  the  new  routing  of  said 
cars  greatly  improves  the  service  rendered. 

Respondent  alleges  that  the  principal  facilities  located  in  said 
park  are  located  approximately  the  same  distance  from  the 
intersection  of  resix)ndent's  line  on  Downer  avenue  with  New-  . 
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berry  boulevaid,  that  they  are  from  the  car  station  at  Folsom 
Place. 

Respondent  further  alleges  that  the  facihties  for  access  to 
Lake  Park  over  its  street  railway  are  as  good  as,  or  better, 
than  the  facilities  to  or  from  any  of  the  other  public  parks  of 
said  city,  and  that  many  of  such  parks  are  much  more  numer- 
ously patronized  and  are  more  popular  than  said  Lake  Park. 

Respondent  further  alleges  that  since  the  opening  of  its  Cen- 
ter Street  line  a  larger  number  of  people  are  visiting  and  using 
Lake  Park  than  made  use  of  it  before  such  line  was  opened. 

The  respondent  further  denies  all  allegations  not  admitted, 
and  alleges  that  at  all  times  prior  to  and  at  and  since  the  time 
of  the  institution  of  this  proceeding  the  service  and  facilities 
furnished  by  it  have  been,  and  now  are,  better  than  reasonably 
adequate,  and  prays  that  the  complaint  be  dismissed. 

Petitions  were  filed,  signed  by  one  hundred  and  three  residents 
or  property  owners  in  that  part  of  the  city  lying  north  of  Fol- 
som Place,  praying  for  leave  to  intervene  in  this  proceeding,  and 
in  effect  protesting  against  the  prayer  of  the  petition  herein, 
and  alleging  that  the  section  of  the  city  they  represent  requires 
the  additional  service  and  facilities  it  receives  by  reason  of  the 
.<:hange  in  the  schedules  and  lines  effective  June  26,  1909. 

The  petitions  allege  that  said  section  is  served  by  the  Wells 
Street-Farwell  Avenue  line  and  is  dependent  on  said  line  for 
transportation  to  and  from  the  business  portion  of  said  city; 
that  the  headway  of  cars  since  June  26,  1909,  is  four  minutes. 

That  the  population  north  of  Folsom  Place  which  depends 
upon  said  line  for  transportation  totals  eight  hundred,  that  said 
line  also  furnishes  transportation  for  Milwaukee  Downer  Col- 
lege and  the  State  Normal  School :  that  the  average  attendance 
of  the  Normal  School  will  be  more  than  seven  hundred,  and  of 
Milwaukee  Downer  College  more  than  five  hundred ;  that  said 
district  is  rapidly  growing  in  population  and  that  no  service,  less 
than  a  four  minute  service,  such  as  has  been  in  force  since  June 
-26,  1909,  would  be  adequate. 

Hearings  were  held  at  Milwaukee  on  a  number  of  days  in 
September,  October,  and  November,  1909.  The  case  was  ar- 
■gued  at  Madison  on  Jan.  10,  1910.  M'cElroy,  Ferguson  &  Lam- 
from,  and  Lorcnz  &  Lorcnz  aopeared  for  the  petitioners,  and 
Miller.  Mack  &  Fairchild  for  the  respondents. 

Generally  speaking,  the  testimony  in  this  case  was  directed 
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towards  three  chief  points,  viz.:  the  service  to  Lake  Park,  the 
service  to  Prospect  Hill,  and  the  service  to  Kenwood  Park  and 
adjacent  territory. 

It  appears  that  up  to  June  26,  1909,  cars  of  the  Wells  Street- 
Farwell  Avenue  line  were  operated  directly  into  the  car  house 
at  Lake  Park,  affording  through  service  from  down-town  dis- 
tricts and  nearly  all  the  important  railway  lines  of  the  city  with 
which  the  Farwell  ave.  line  intersects,  to  Lake  Park.  This,  appar- 
ently, afforded  a  four  minute  service  on  the  Farwell  Avenue^ 
line  as  far  as  Folsom  Place,  when  on  June  26,  1909,  the  direct 
service  into  the  Park  on  the  Farwell  Avenue  line  was  discon- 
tinued. The  cars  which  had  theretofore  been  operated  into  the 
car  house  in  the  park  were  sent  north  on  Downer  ave.  from 
Folsom  Place,  resulting  in  giving  Kenwood  Park  and  all  the 
other  territory  north  of  this  street  a  four  minute  service.  It 
was  also  asserted  that  the  discontinuance  of  this  direct  park  serv- 
ice was  instituted  without  adequate  notice  to  the  public.  One- 
of  the  exhibits  in  the  case  shows  that  notice  was  given  of  the 
contemplated  change  in  one  of  the  daily  morning  papers.  Pos- 
sibly this  was  not  sufficient  notice,  as  other  facts  in  the  record 
would  appear  to  establish.  However,  for  present  purposes  this 
matter  of  notice  is  not  of  very  great  importance.  One  of  the 
chief  purposes  which  the  railway  management  had  in  view  in 
discontinuing  the  direct  park  service  was  to  do  away  with  the 
last  remnants  of  stub-line  operation  which,  it  was  stated,  had 
long  been  an  established  policy  of  the  company,  necessitated  by 
the  general  rule  of  serving  the  greatest  number  of  people  in  the 
best  possible  manner.  The  contention  of  the  management  in 
this  respect  was,  that  the  operation  of  the  electric  railway  lines- 
in  the  city  of  Milwaukee  as  a  unified  system,  with  a  view  of 
serving  the  entire  population  in  the  most  acceptable  and  up-to- 
date  manner,  required  the  changes  in  the  service  on  the  Farwelt 
Avenue  line  which  were  made  on  June  26.  The  discontinuance 
of  this  service  called  forth  numerous  protests.  Interested  par- 
ties at  once  began  collecting  definite  data  with  reference  to  the 
service.  As  a  result  extensive  exhibits,  both  statistical  and 
photographic,  were  introduced  in  evidence,  tending  to  establish 
numerically  the  volume  of  traffic  on  Downer  ave.  north  of  Fol- 
som Place,  and  on  Folsom  Place  between  the  park  and  Downer 
avenue,  and  also  the  number  of  passengers  transferring  from 
the  Center  Street  line  to  the  Farwell  Avenue  line,  and  vice  versa 
from  cars  going  east  and  west,  and  north  and  soijth^^respectiv^.[^ 
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The  least  that  can  be  said  with  respect  to  .^hese  exhibits  is. 
that  they  establish  a  considerable  volume  of  tiaffic  on  the  F; . - 
well  Avenue  line  into  the  park  which  was  not,  as  a  n^atter  ot 
fact,  accommodated  by  the  Center  Street  line.  It  was  also 
shown  that  the  Center  Street  line  had  opened  to  the  park  a 
large  territory  of  the  city  which  hitherto  did  not  have  ready 
access  to  it,  and  which,  to  a  considerable  extent,  taxed  the  full 
capacity  of  the  cars  running  on  Center  street  and  serving  the 
park.  An  examination  of  the  routing  of  cars  over  different 
lines  in  the  city  further  establishes  the  fact  that,  because  of  its 
intersection  with  nearly  every  other  important  line  in  the  city, 
the  Farwell  Avenue  line  serves  substantially  the  greater  part  of 
the  population  of  the  city  of  Milwaukee  with  a  direct  line  to 
the  park;  and  that,  similarly,  because  of  its  failure  to  thus  in- 
tersect with  the  other  leading  lines  of  raihvay  in  the  city  in 
such  a  manner  as  to  afford  direct  service  to  the  park,  the  Cen- 
ter Street  line  does  not  furnish  satisfactory  service  to  Lake 
Park  to  the  greater  part  of  the  population  of  the  city.  It  is 
doubtless  true  that  it  is  physically  possible  for  passengers  to 
transfer  to  the  Center  Street  line  from  various  other  lines  and, 
in  jnany  instances,  in  a  circuitous  and  time-consuming  manner 
reach  the  park;  but,  generally  speaking,  this  way  of  reaching 
the  park  is  not  nearly  as  satisfactory  as  traveling  over  the  route 
which  had  been  in  existence  prior  to  June  26,  1909."  Apparently 
in  deference  to  the  many  opinions  which  had  been  expressed 
publicly  and  privately  after  June  26,  1909,  to  the  effect  that  the 
service  into  Lake  Park  was  not  adequate,  the  street  railway  man- 
agement, on  July  17,  1909,  re-instated  the  former  service  on 
concert  days.  Petitioners  assert  that  this  restoration  was  the 
result  of  the  filing  of  the  complaint  in  this  proceeding. 

Numerous  witnesses  residing  on  Prospect  Hill  and  represent- 
ing real  estate  interests  there  testified  to  the  effect  that  the  pres- 
ent street  railway  service  is  inadequate  as  far  as  residents  of 
Prospect  Hill  are  concerned.  Much  emphasis  was  placed  upon 
the  allegation  that,  in  consequence  of  discontinuance  of  direct 
Farwell  Avenue-Lake  Park  service,  the  price  of  real  estate  had 
fallen  and  building  operations  checked.  They  claimed  that  they 
had  purchased  their  respective  properties  with  reference  to  the 
then  existing  service,  and  that  any  diminution  of  the  service, 
as  it  existed  at  the  time  of  the  purchase,  would  result  in  a  cor- 
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responding  depreciation  in  the  value  of  their  respective  estates. 
In  other  words,  it  must  be  inferred  from  this  line  of  testimony 
that  at  least  some  of  the  residents  of  Prospect  Hill  believe  tliat, 
as  property  owners  there,  they  have  a  vested  right  in  a  particular 
line  of  street  railway  and  a  particular  service  furnished  over 
that  line.  We  doubt  whether  this  position  is  well  founded, 
either  in  ethics  or  in  law.  Possible  changes  in  the  location  of 
street  car  lines,  as  well  as  in  the  character  of  the  service  fur- 
nished over  such  lines,  is  one  of  the  risks  which  every  pur- 
chaser of  real  estate  assumes  at  the  time  of  acquiring  ?iis  prop- 
erty. It  is  easily  conceivable  that  future  changes  in  the  terri- 
torial distribution  of  the  population  of  the  city  of  Milwaukee, 
and  the  relation  of  the  city  system  to  a  prospective  suburban 
system  of  electric  raihvays,  may  compel  material  changes  in  the 
present  location  of  lines  and  service  over  the  lines  in  the  interest 
of  the  population  as  a  whole,  even  though  such  changes  may 
affect,  tin  favorably  a  small  par  '"  the  population.  It  is  also 
possible  that  in  the  not    distant  ire  some    of    the    Farwell 

Avenue  line  cars,  instead  of  operating  over  Folsom  Place  to  the 
car  house  in  the  park,  will  be  turned  toward  the  north  several 
blocks  east  of  Downer  ave.  on  one  of  the  streets  running  par- 
allel to  Downer  ave.,  and  after  running  some  distance  north  on 
one  of  said  streets,  again  turning  westward  and  completing  the 
loop.     We  express  no  opinion  with  reference  to  the  merits  of 
such  a  plan  at  the  present  moment,  but  we  wish  to  point  out 
that  such  a  construc'iion  of  line  and  routing  of  cars  can  easily 
be  imagined  in  the  light  of  the  present  distribution  and  direc- 
tion of   the   movement  of   the   population   in   the   northeastern 
part  of  the  city  of  Milwaukee.     Even  a  casual  examination  of 
the  entire  street  railway  system  of  Milwaukee  shows  quite  con- 
clusively that  in  many    sections    of    the    city    inhabitants    are 
obliged  to  walk  greater  distances  than  the  residents  of  Prospect 
Hill  in  order  to  reach  a  street  car  line.     If  we   .should   hold  that 
in  this  respect  the  street  railway  service  afforded  residents  of 
Prospect  Hill  were  inadequate,  we  should,  by  the  same  process 
of  reasoning,  be  compelled  to  declare  the  street  railway  service 
furnished  to  many  other  sections  of  t^e  city  of  Milwaukee  inade- 
quate.   There  may  be  inadequacy  of  service  in  some  sections  of 
the  city  at  the  present  time.    We  are  not  discussing  that,  but  we 
do  wish  to  express  the  opinion  that  a  walk  of  a  few  hundred  feet 
more  or  less  to  a  street  car  line  is  not  a  test  of  the  adequacy  of  the 
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service  over  that  line.  These  remarks  are  made  without  ref- 
erence to  the  very  important  fact  that  the  construction  of  a  new 
line,  say  over  one  of  the  streets  parallel  to  Downer  ave.  nortli 
of  Folsom  Place,  requires  express  sanction  of  the  city  council. 

The  residents  of  Kenwood  Park  intervened  in  their  own  be- 
half and  indirectly  in  behalf  of  Menio  Park  and  East  Milwau- 
kee. It  was  asserted  that  these  subdivisions  had  grown  faster 
than  any  other  part  of  the  city  of  Milwaukee.  As  we  interpret 
the  testimony  offered  on  behalf  of  Kenwood,  the  residents  there 
fear  the  possible  loss  of  the  four  minute  service  which  they 
have  enjoyed  since  June  26,  1909,  and  re-installation  of  the  for- 
merly existing  eight  minute  service.  The  inference  is  strongly 
suggested  that  before  June  26  the  service  on  Downer  ave.,  north 
of  Folsom  Place,  was  not  adequate.  As  this  is  not  one  of  the 
questions  before  the  Commission,  w^e  express  no  opinion  with 
reference  to  it.  The  people  of  Kenwood,  and  all  persons  in- 
terested in  the  Normal  School  and  Milw^aukee  Downer  College, 
are  entitled  to  reasonably  adequate  service  like  all  the  rest  of 
the  citizens  of  Milwaukee.  Whatever  may  or  may  not  be  done 
with  reference  to  the  service  into  Lake  Park,  cannot  affect  their 
rights  in  regard  to  the  service  to  which  they  are  reasonably  en- 
titled. We  do  not  apprehend  that  their  legitimate  interests  are 
threatened  by  necessary  changes  in  the  street  railway  service 
elsewhere.  Furthermore,  w^e  do  not  think  that  the  testimony  in 
this  case  fairly  shows  that  the  citizens  of  Prospect  Hill,  Ken- 
wood and  immediately  adjacent  territory  have  any  direct  in- 
terest in  this  proceeding.  In  our  judgment  the  service  to  Lake 
Park  is  a  question  separate  and  apart  from  the  service  to  these 
residence  sections,  and  there  is  nothing  in  the  testimony  to  show 
that  the  present  service  to  Prospect  Hill  and  Kenwood  is  not 
reasonably  adequate.  On  the  contrary,  we  find  that  it  is  rea- 
sonably adequate. 

This  conclusion,  perforce,  narrows  the  limits  of  the  contro- 
versy and  this  proceeding  as  to  the  service  which  is  furnished 
to  the  citizens  of  Milwaukee,  as  a  whole,  to  Lake  Park.  Lake 
Park  embraces  over  a  mile  of  shore  line  of  Lake  Michigan  and 
affords  many  pleasures  and  attractions,  in  addition  to  the  en- 
joyment of  the  bracing  air  and  beautiful  sights  of  Lake  Michi- 
gan. It  appears  to  be  the  plan  of  the  park  board  of  the  city 
of  Milwaukee  to  provide  parks  in  different  sections  of  the  city 
for  the  more  direct  benefit  of  the  citizens  in  those  respective 
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parts.  To  a  certain  extent  Lake  Park  serves  the  people  in  a 
similar  way,  but  the  testimony  greatly  emphasizes  the  fact  that 
Lake  Park  is  more  than  such  a  local  or  sectional  park.  It  is  both 
a  local  park  and  a  metropolitan  city  park.  It  is  '"tJic  Park''  to 
which  i:eople  from  all  ( ther  sections  of  the  city  resort,  both  on 
account  of  the  many  special  attractions  and  in  order  to  escape 
the  excessive  heat  elsewhere  during  the  oppressive  days  in  sum- 
mer. A  park  which  ser\^es  a  great  population  in  this  manner  is 
fairly  entitled  to  direct  line  service  over  as  many  routes  as  pos- 
sible, and  unless  made  absolutely  impossible  by  insurmountable 
obstacles,  should  be  served  by  a  direct  line  of  cars  passing 
through  the  center  of  the  city  and  intersecting  with  the  other 
important  arteries  of  traffic.  The  Wells  Street-Farwell  Avenue 
line  does  this.  This  line  performed  this  service  up  to  June  26, 
1909,  and  has  performed  it  on  concert  days  since.  We  think 
it  should  perform  it  in  the  future. 

The  testimony  contains  many  details  with  respect  to  the  lo- 
cation of  different  attractions  in  the  park  and  respective  dis- 
tances to  some  of  these  attractions,  such  as  the  music  pavilion, 
from  the  car  house  in  the  park  as  compared  with  the  distances 
from  the  intersection  of  Downer  ave.  and  Newbury  blvd.  It 
is  a  fact  that  the  distance  to  specific  points,  like  the  music  pavilion, 
is  greater  from  the  intersection  of  Xewbury  blvd.  and  Downer 
ave.  than  from  the  car  house.  And  it  further  appears  to  be  a 
fact  that  from  the  point  of  view  of  general  landscape  effect 
and  city  planning,  Newbury  blvd.  is  the  "principal  entrance  to 
the  park."  But  we  think  that  the  testimony  also  establishes  the 
fact  that  from  the  point  of  view  of  the  flow  of  people  into  the 
park  from  all  parts  of  the  city,  the  car  house  is  by  far  the  more 
convenient  entrance  to  and  exit  from  the  park. 

It  appears  from  the  testimony  that  after  May  1,  1910,  the 
headway  between  cars  on  Center  street  is  to  be  reduced  to  eij^ht 
minutes.  At  present  it  is  ten  minutes.  While  this  prospective 
change  in  headway  on  the  Center  street  line  may  help  out  the 
present  situation  to  a  certain  extent,  in  our  judgment  it  fails 
to  meet  it  fully  and  adequately.  The  Farwell  Avenue  and  Cen- 
ter Street  car  lines  do  not  connect  directly  at  the  corner  of  Fol- 
som  Place  and  Downer  ave.,  and  it  is  apparently  impracticable 
to  make  them  meet  in  this  manner,  and  as  long  as  they  fail  to 
meet,  thousands  will  be  incommoded  by  the  character  of  service 
which  was  given  subsequent  to  June  26,  1909,  not  to  speak  of 
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possible  hardships  to  women  and  children,  especially  at  times 
when  rain  overtakes  the  pleasure  seekers  in  the  park.  We  are 
satisfied  that  seme  service  should  be  given  to  the  park  in  addi- 
tion to  the  service  which  is  now  given.  Whether  or  not  this  ad- 
ditional service  to  the  park  shall  be  in  addition  to  the  whole  of 
the  service  which  is  regularly  given  over  both  the  Farwell  Ave- 
nue and  Center  Street  lines,  is  a  matter  upon  which  we  express 
no  opinion.  The  solution  of  this  problem  primarily  rests  with 
the  management.  It  is  for  it  to  say  whether  an  alternative  or 
supplementary  service  over  the  Center  Street  and  Farwell  Ave- 
nue lines  shall  furnish  the  additional  service  which  it  is  our 
judgment  and  determination  shall  be  afforded  by  the  railway 
company  to  Lake  Park. 

The  independent  operation  of  the  line  on  Folsom  Place  be- 
tween Downer  ave.  and  the  car  house  was  suggested,  and  in  this 
manner,  by  means  of  a  double  transfer,  affording  a  reasonably 
direct  service  over  the  Farwell  Avenue  line  into  the  park.  Here 
again  we  refrain  from  expressing  a  positive  opinion  or  making 
specific  recommendations.  We  are  fully  convinced,  however, 
that  in  some  way,  whether  by  stub  line  operation  or  by  opera- 
tion of  through  cars  over  the  Farwell  Avenue  line,  the  citizens 
of  Milwaukee,  as  a  whole,  are  entitled  to  additional  service  di- 
rectly into  Lake  Park. 

We  do  not  believe  that  the  testimony  would^  warrant  us  in 
ordering  such  a  service  for  twelve  months  in  the  year.  We 
think  that  an  improved  service  from  June  1  to  Sep.  30,  in- 
clusive, of  each  year,  as  long  as  conditions  remain  substantially 
as  they  are  today,  will  meet  the  requirements ;  nor  does  it  ap- 
pear to  us  to  be  necessary  to  provide  the  additional  direct  line 
park  service  during  all  the  hours  of  the  day  during  which  the 
street  car  system  is  being  operated.  We  think  that  direct  serv- 
ice over  the  Farwell  Avenue  line  into  the  park  between  the 
hours  of  9  a.  m.  and  9  p.  m.  will  be  sufficient  to  overcome  the 
objections  which  have  been  raised  in  the  testimony  against  the 
existing  service. 

It  is  Therefore  Ordered,  That  the  respondent,  The  Milwau- 
kee Electric  Railway  and  Light  Company,  operate  cars  over  the 
Wells  Street-Farwell  Avenue  line  directly  into  Lake  Park  at 
intervals  of  not  to  exceed  eight  minutes,  between  the  hours  of 
9  a.  m.  and  9  p.  m.,  from  June  1  to  September  30,  inclusive,  of 
each  year. 
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E.  H.  PARPREY 

vs. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY, 
CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY. 


Submitted  Jan,  11,  1910.    Decided  Feh,  2,  1910. 


Petition  alleging  overcharge  on  a  shipment  of  one  carload  of  cheese 
boxes  from  Richland  Center  to  Dodgeville;  that  petitioner  was 
charged  the  sum  of  locals,  29  cts.,  which  rate  is  unreasonably 
high.  Petitioner  prays  that  a  reasonable  joint  rate  be  estab- 
lished and  that  respondents  refund  the  amount  of  the  over- 
charge. 

Held:  That  the  rate  exacted  by  respondents  is  unreasonably  high,  and 
that  a  Joint  rate  of  17.5  cts.  is  an  adequate  rate  for  the  services 
rendered.  The  substitution  of  such  Joint  rate  in  place  of  the 
present  local  rates  is  ordered  and  refund  on  this  basis  is 
granted. 

The  petition  in  this  case  states  that  the  petitioner  is  a  manu- 
facturer at  Richland  Center,  Wis.,  and  among  other  things  is  en- 
gaged in  the  manufacture  and  sale  of  cheese  boxes.    The  petition 
further  states^  that  on  June  24,  1909,  the  petitioner  sold  to  Crosby 
&  Myers  at  Dodgeville,  Wis.,  a  carload  of  cheese  boxes,  which 
shipment  was  delivered  for  transportation  to  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  at  Richland  Center  on  that 
date;  that  said  carrier  transported  the  same  to  Madison,  Wis., 
and  there  turned  it  over  to  the  Chicago  &  North  Western  Rail- 
way Company,  to  be  by  it  transported  to  Dodgeville,  Wis. ;  that 
the  charges  for  said  transportation  were  made  up  of  the  local 
rate  of  15  cts.  from  Richland  Center  to  Madison,  and  of  the 
local  rate  of  14  cts.  from    Madison   to   Dodgeville;    that   these 
rates  were  applied  to  a  minimum  weight  of  21,300  lbs.  and  re- 
sulted in  a  total  charge  of  $61.78.     The  petitioner  alleges,  in 
substance,  that  these  rates  are  unreasonably  high  for  the  services 
involved  and  asks  this  Commission  to  investigate  the  matter  and 
to  issue  such  orders  as  may  be  deemed  just  and  proper.     In  his 
testimony  at  the  hearing  of  this  case  the  petitioner  also  ex- 
pressed a  desire  that  joint  rates  be  established  over  the  re- 
spondents' lines  between  the  points  in  question,  and  that  the 
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amount  he  was  overcharged  on  the  above  named  shipment  be  re- 
funded to  him. 

The  most  important  fact  in  the  answers  of  the  respondents  is 
their  denial  of  the  petitioner's  allegation  to  the  effect  that  the 
rates  complained  of  are  unreasonable  and  excessive. 

The  complaint  in  this  case  was  filed  with  this  Commission 
Dec.  15,  1909,  and  the  hearing  in  the  matter  was  held  Jan.  11, 
1910.  The  following  persons  appeared  at  this  hearing:  E.  H. 
Parfrey  in  his  own  behalf;  H.  C  Cheyney  for  the  C.  &  N.  W. 
Ry.  Co. ;  F.  C.  Wright  for  the  C.  M.  &  St.  P.  Ry.  Co. 

The  testimony  of  the  petitioner  and  other  records  in  the  case 
confirm  many  of  the  facts  recited  in  the  petition  and  also  dis- 
close many  other  facts  that  are  material  to  the  issues  in  these  pro- 
ceedings. That  the  shipment  in  question  was  made  about  as  stated, 
is  confirmed  both  by  the  testimony  and  by  the  receipted  expense 
bill.  Boxes  of  the  kind  in  question,  where  no  commodity  rates 
are  in  effect,  appear  to  take  class  four  rates.  They  also  appear 
to  be  subject  to  rule  6-B  of  the  classification,  under  which  the 
minimum  weight  for  such  cars,' as  those  in  which  this  shipment 
was  carried,  is  20,850  lbs.,  instead  of  21,300  lbs.  as  billed,  or 
on  which  the  charges  were  based.  This  difference  in  the  mini- 
mum resulted  in  a  small  overcharge  even  under  the  rates  fit 
which  the  carload  was  billed. 

Examinations  of  tariffs  and  classifications  have  disclosed  facts 
which  indicate  that  there  may  be  a  commodity  rate  on  cheese 
boxes  which,  in  this  case  at  least,  is  slightly  lower  than  the  regular 
fourth  class  rate.  For  instance,  W.  T.  L.  circular  No.  1  provides 
for  minimum  weights  as  well  as  for  rates  for  empty  boxes  in 
carloads.  The  minimum  weight  is  placed  at  16,000  lbs.  for  cars 
40  feet  or  less  in  length,  and  20,000  lbs.  for  cars  over  40  feet  in 
length.  The  rate  is,  for  each  road,  5  cts.  per  100  lbs.  above 
the  lumber  rate.  The  lumber  rate  is  8.5  cts.  from  Richland 
Center  to  Madison,  and  7.5  cts.  from  Madison  to  Dodgeville. 
On  this  basis  the  rate  on  empty  boxes  from  Richland  Center  to 
Dodgeville  is  26  cts.  This  rate,  when  applied  to  20,000  lbs., 
makes  a  total  charge  of  $52.00,  or  $9.78  less  than  the  amount 
charged  for  the  shipment  in  question  here.  If  cheese  boxes  can 
be  classed  as  empty  boxes,  and  we  have  not  been  able  to  discover 
any  specific  rule  to  the  contrary,  then  this  rate  should  have  ap- 
plied to  the  shipment  in  question. 


Digitized  by  VjOOQIC 


452  RAILROAD    COMMISSION    OP    WISCONSIN. 

It  further  appears  that  Oct.  19,  1909,  a  joint  rate  on  cheese 
boxes  of  17.5  cts.  per  100  lbs.  from  Richland  Center  to  Dodge- 
ville,  via  Madison,  went  into  effect  on  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  and  the  Illinois  Central  Railroad.  Under 
this  tariff  the  minimum  weight  of  such  boxes  in  the  cars  de- 
scribed is  20,850  lbs.,  which,  under  the  rate  given,  would  make 
the  charges  on  the  shipment  in  question  about  $36.48,  or  $25.30 
less  than  the  amount  actually  charged. 

The  distance  from  Richland  Center  to  Madison  on  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  is  57  miles.  The  distance 
from  Madison  to  Dodgeville  is  47  miles  over  the  Chicago  & 
North  Western  Railway  and  111  miles  over  the  Illinois  Central 
Railroad.  Dodgeville  is  located  in  one  of  the  best  cheese  pn> 
ducing  sections  of  the  state.  For  this  reason,  apparently,  the 
petitioner  expected  to  be  able  to  do  considerable  business  in 
that  place,  and  stated  in  his  testimony  that  he  was  desirous 
of  obtaining  reasonable  joint  rates  on  cheese  boxes  to  that  city 
over  the  C.  M.  &  St.  P.  and  the  C.  &  N.  W.  railways.  Such 
rates  he  regarded  as  important  to  this  business,  regardless  of  the 
fact  that,  as  shown  above,  there  now  is  such  joint  rate  of  17.5 
cts.  in  effect  over  the  C.  M.  &  St.  P.  and  the  I.  C.  railways. 

While  there  is  nothing  in  the  records  to  indicate  that  there 
was  a  joint  rate  in  effect  from  Richland  Center  to  Dodgeville 
over  the  C.  M.  &  St.  P.  and  the  I.  C.  railways  at  the  time  the 
shipment  in  question  was  made,  the  petitioner  evidently  had 
some  sort  of  understanding  with  the  carriers  that  such  rate 
would  be  put  in,  for  it  appears  from  his  testimony  that  he  w-^? 
of  the  impression  that  he  could  have  obtained  a  lower  rate  hy 
routing  his  shipment  over  the  C.  M.  &  St.  P.  and  I.  C.  railways 
instead  of  over  the  C.  M.  &  St.  P.  and  C.  &  N.  W.  railways. 
The  exact  nature  of  this  understanding,  however,  is  not  dis- 
closed by  the  records.  The  situation  appears  to  be  this,  that  at 
the  time  the  shipments  were  made  no  joint  rates  were  actually 
in  effect  over  either  route. 

That  the  two  fourth  class  local  rates  from  Richland  Center 
to  Dodgeville,  which  were  the  rates  actually  charged  for  the 
shipment  in  question,  are  considerably  higher  than  warranted 
either  by  the  value  of  products  of  the  kind  involved  or  by  the 
cost  to  the  carriers  of  performing  these  services,  would  seem  to 
be  quite  clear.  The  freight,  or  boxes  in  question,  appear  to  have 
been  sold  for  about  $232.     On  this  amount  a  freight  charge  of 
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$61.78  is  equal  to  about  27  per  cent  of  the  selling  price.  This  is 
undoubtedly  a  greater  proportion  for  freight  charges  than  a 
business  of  this  kind  can  fairly  bear,  and  than,  under  ordinary 
conditions,  it  should  be  required  to  bear.  A  terminal  charge  of 
2  cts.  per  100  lbs.  and  a  movement  charge  of  averaging  3.8  cts. 
per  net  ton  per  mile  of  haul,  with  some  allowance  for  transfer- 
ling  the  car  from  one  road  to  another  at  the  junction  point, 
would  seem  to  constitute  ample  compensation  for  the  carriers 
for  the  transportation  involved  in  this  case.  These  costs  per 
unit,  when  computed  into  a  rate,  show  a  charge  per  100  lbs. 
that  is  even  considerably  lower  than  the  joint  rate  of  17.5  cts. 
per  100  lbs.,  which,  as  stated,  is  now  in  effect  on  the  C.  M.  & 
St.  P.  and  the  I.  C.  railways  from  Richland  Center  to  Dodgeville. 

While  the  respondents  denied  that  the  conditions  in  this  case 
were  such  as  to  warrant  joint  rates,  there  is  much  to  indicate 
that  the  contrary  is  the  case.  The  law  providing  for  joint  rates 
between  carriers  appears  to  have  been  enacted  in  order  to  aid  or 
facilitate  exchange  between  producing  and  consuming  points. 
Now,  Richland  Center  is  a  producing  point.  It  has  raw  ma- 
terials and  a  factory  for  the  production  of  cheese  boxes.  Dodge- 
ville, on  the  other  hand,  apparently  has  no  such  factories,  but 
is  located  in  a  cheese  producing  and  cheese  shipping  section  of 
the  state.  A  large  number  of  cheese  boxes  must  be  used  there 
annually  and  Richland  Center  would  seem  to  be  one  of  the  near- 
est points  at  which  such  boxes  can  be  obtained.  These  facts 
are  important  in  this  connection,  for  they  seem  to  furnish  a 
fairly  sound  basis  for  joint  rates  in  this  particular  case.  As 
already  pointed  out,  the  C.  M.  &  St.  P.  and  I.  C.  railways  have 
also  recc^ized  these  facts  by  establishing  such  rates;  and  we 
have  failed  to  find  any  good  reasons  why  the  C,  M.  &  St.  P.  and 
the  C.  &  N.  W.  railways  should  not  follow  this  example  and  es- 
tablish joint  rates  between  the  places  in  question. 

In  view  of  these  and  other  facts  it  appears  to  us  that  29  cts., 
or  the  sum  of  the  two  local  rates  from  Richland  Center  to 
Dodgeville,  is  an  unreasonably  high  rate  on  cheese  boxes  for  the 
services  involved;  that  17.5  cts.  is  an  adecjuate  rate  for  these 
services  and  should,  therefore,  be  put  into  effect,  and  that  the 
difference  between  29  cts.  and  17.5  cts.  per  100  lbs.,  which,  on 
the  basis  of  a  minimum  weight  for  the  carload  in  question  of 
20,850  lbs.,  amounts  to  about  $25.30,  should  be  refunded  to  the 
petitioner. 
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It  is  Therefore  Ordered^  That  the  respondents  herein,  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  and  the  Chi- 
cago &  North  Western  Railway  Company,  discontinue  charging 
the  present  local  rates  on  cheese  boxes  from  Richland  Center  to 
Dodgeville,  and  that  they  substitute  in  place  of  these  rates  a 
joint  rate  of  17.5  cts.  per  100  lbs. 

It  is  Further  Ordered,  That  the  petitioner  herein  be  granted 
a  refund  of  $25.30  on  account  of  the  excessive  rates  which  were 
charged  on  the  carload  of  cheese  boxes  shipped  from  Richland 
Center,  June  24,  1909,  consigned  to  Crosby  and  Meyers,  Dodge- 
ville, Wis.,  and  which  was  received  at  Dodgeville,  June  2i3,  lf)W. 
in  C.  &  N.  W.  car  No.  41520  on  a  C.  &  N.  W.,  \V.  B.  2598. 
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RIB  RIVER  LAND  COMPANY 

vs. 
UPHAM  MANUFACTURING  COMPANY, 
WISCONSIN  CENTRAL  RAILWAY  COMPANY, 
COPPER  RIVER  LAND  COMPANY. 


Decided  Feb,  2,  1910. 


Modification  of  order. 

An  order  of  the  Commission  was  entered  on  July  31,  1907, 
requiring  the  Wisconsin  Central  Railway  Company  to  "operate 
or  cause  to  be  operated  the  spur  tiack  or  branch  line  of  railroad 
herein  mentioned  and  referred  to,  from  Athens  to  Goodrich, 
which  is  located  close  to  the  Hne  between  sections  23  and  26  in 
township  No.  31  north,  of  range  3  east,  in  Taylor  county,  for  the 
purpose  of  hauling  such  freight  as  may  be  tendered  for  shipment, 
and  also  that  it  operate  the  spur  track  extending  from  the  main 
stem  to  Goodrich  in  a  westerly  and  northwesterly  direction  to  a 
point  near  the  center  of  section  19  in  the  township  and  range 
aforesaid,  for  the  purpose  of  carrying  freight  tendered  for  ship- 
ment." The  respondent  Wisconsin  Central  Railway  Company 
brought  an  action  in  the  circuit  court  for  Dane  county  to  set  aside 
the  order  of  the  Commission.  On  January  26,  1910,  an  order 
was  entered  in  said  action  by  Judge  E.  Ray  Stevens,  a  certified 
copy  of  which  was  served  upon  the  Commission,  the  terms  of 
said  order  being  set  forth  in  a  stipulation  filed  with  the  Commis- 
sion on  Jan.  31,  1910,  signed  by  the  attorneys  representing  the  pe- 
titioner and  the  Wisconsin  Central  Railway  Company,  which 
reads  as  follows  : 

"The  Railroad  Commission  of  Wisconsin  having  heretofore 
entered  an  order  in  this  action  requiring  the  defendant,  Wiscon- 
sin Central  Railway  Company,  to  operate  or  cause  to  be  operated 
certain  lines  of  railway,  and  particularly  a  certain  branch  run- 
ning from  Athens  to  Goodrich  and  a  certain  other  branch  run- 
ning from  the  aforesaid  branch  to  a  point  near  the  center  of  sec- 
tion nineteen  (19),  township  thirty-one  (31),  range  three  (3) 
east,  in  Taylor  county,  Wisconsin,  and  the  said  Wisconsin  Cen- 
tral Railway  Company  having  brought  its  action  in  the  circuit 
court  for  Dane  county,  Wisconsin,  seeking  to  enjoin  the  en  force- 
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ment  of  said  order,  and  it  having  been  stipulated  in  said  action 
in  said  circuit  court  for  Dane  county,  Wisconsin,  that  the  order 
of  the  Railroad  Commission  of  Wisconsin  should  be  affirmed  in 
so  far  as  it  requires  the  operation  of  the  branch  from  Athens  to 
Goodrich,  and  that  the  said  court  should  refer  back  to  the  Rail- 
road Commission  the  portion  of  the  order  requiring  the  opera- 
tion of  the  branch  from  a  point  on  the  branch  aforesaid  to  a 
point  near  the  center  of  section  nineteen  (19),  township  thirty- 
one  (31),  range  three  (3)  east,  Taylor  county,  Wisconsin,  and 
the  said  court  having  entered  an  order  referring  back  the  afore- 
said portion  of  the  order  to  the  Railroad  Commission  of  Wiscon- 
sin for  further  consideration,  and  having  stayed  proceedings  In 
the  action  in  said  court,  and  said  order  having  been  certified  to 
the  Railroad  Commission  of  Wisconsin  ; 

It  is  hereby  stipulated  by  and  between  the  parties  to  the  above 
entitled  action,  that  the  Rib  River  Land  Company  has  no  inter- 
est in  the  operation  or  continued  operation  of  the  said  branch 
covered  by  the  portion  of  the  order  referred  back  to  the  Railroad 
Commission  of  Wisconsin,  and  that  none  of  the  parties  inter- 
ested in  this  action,  or,  as  far  as  the  parties  to  this  action  are  in- 
formed, no  parties  have  any  further  interest  in  the  ccntinued 
operation  of  said  branch,  and  that  the  order  of  the  Railroad 
Commission  of  Wisconsin  may  be  modified  by  abrogating  the  por- 
tion thereof  requiring  the  operation  of  the  branch  from  the 
branch  running  from  Athens  to  Goodrich  to  a  point  near  the  cen- 
ter of  section  nineteen  (19),  township  thirty-one  (31),  raige 
three  (3)  east,  in  Taylor  county,  Wisconsin. 

Dated  January  29th,  1910. 

It  appearing  that  the  Wisconsin  Central  Railway  Company  is 
the  only  party  respondent  interested  in  or  affected  by  these  pro- 
ceedings, and  said  respondent  and  the  petitioner  having  filed  their 
stipulation,  wherein  it  appears  that  the  petitioner  has  no  interest 
in  the  operation  of  that  portion  of  the  line  of  railroad  therein 
mentioned,  and,  so  far  as  the  parties  to  this  action  are  informed, 
no  parties  having  any  interest  in  its  operation,  and  no  objection 
having  been  made  and  entered  against  the  modification  of  the 
above  mentioned  order;  and  it  further  appearing  that  sufficient 
and  good  grounds  exist  why  such  modification  should  be  made; 

Now,  Therefore,  it  is  Ordered,  That  the  Wisconsin  Central 
Railway  Company  be  and  it  hereby  is  relieved  from  compliance 
with  that  part  of  the  order  of  the  Commission  in  the  above  men- 
tioned proceeding  dated  July  31,  1907,  which  requires  it  to  oper- 
ate or  cause  to  be  operated  the  branch  extending  from  a  point  on 
the  branch  between  Athens  and  Goodrich  to  a  point  near  the 
center  of  section  19,  township  31  north,  range  3  east,  Taylor 
county.  Wis. 
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WAUSAU  BOX  AND  LUMBER  COMPANY 

vs. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Decided  Feb.  12,  1910, 


Petition  alleging  overcharges  on  certain  shipments  of  box  lumber  from 
various  points  to  Wausau,  Wis.,  respondent  having  exacted  the 
rates  in  effect  prior  to  the  rates  substituted  therefor  by  order 
of  the  Commission  in  Wis.  Box  Co.  et  al.  v.  C.  M.  d  8t.  P.  R.  Co. 
3  W.  R.  C.  R.  605. 

Held:  That  the  rates  exacted  were  unusual  and  exorbitant  and  refund 
ordered. 

The  petitioner  is  a  corporation  engaged  in  the  manufacture 
and  shipping  of  box  shocks  at  its  factory,  located  at  Wausau, 
Wis.  It  alleges  that  on  and  between  July  1  and  Dec.  1,  1909, 
it  shipped  over  the.  respondent's  line  forty-seven  carloads  of 
box  lumber  from  Schofield,  Arbor  Vitae  and  Tomahawk,  Wis , 
to  Wausau,  Wis.,  for  which  the  respondent  charged  the  sum  of 
$146.15  in  excess  of  the  reaso~nable  rate  for  such  transportation 
service. 

Wherefore,  petitioner  prays  that  the  respondent  be  authorized 
and  directed  to  refund  to  it  the  saiJ  sum  of  $146.15. 

The  respondent  railway  company  admits  that  the  shipments 
set  forth  in  the  petition  moved  over  its  lines  as  alleged  and  that 
the  petition  correctly  represents  the  actual  movement  of  such 
shipments.  The  respondent  avers  that  the  charges  collected  on 
said  shipments  were  based  upon  the  lawful  rates  in  effect  at  the 
time  of  transportation. 

The  claim  was  submitted  upon  the  pleadings,  papers,  vouch- 
ers and  documents  on  file. 

This  claim  arose  because  of  the  exaction  of  rates  in  effect 
prior  to  the  rates  substituted  therefor  by  order  of  the  Commis- 
sion in  lVisco7tsin  Box  Co.  ct  al  v.  C.  M.  &  St.  P.  R.  Co.  3 
W.  R.  C  R.  605. 

Heretofore  a  number  of  refunds  have  been  ordered  to  ship- 
pers, including  the  petitioner,  for  shipments  made  prior  to  the 
taking  effect  of  the  rates  established  in  the  aforesaid  ord^-  of 
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the  Commission.  An  examination  of  the  freight  bills  show 
that,  if  the  charges  had  been  based  upon  the  rates  established  in 
said  order,  the  petitioner  would  have  been  obliged  to  pay  upon 
the  aforesaid  shipments  the  sum  of  $146.15  less  than  it  actually 
paid. 

We  therefore  find  and  determine  that  the  rates  exacted  of  the 
petitioner  for  the  aforesaid  shipments  are  unusual  and  exorbi- 
tant, and  that  the  reasonable  rates  for  such  shipments  would 
have  been  the  rates  established  by  order  of  the  Commission  in 
the  case  above  cited. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwau- 
kee &  St,  Paul  Railway  Company  refund  to  the  said  Wausau 
Box  and  Lumber  Company  the  sum  of  $146.15,  the  same  being 
the  amount  of  the  excess  charges  on  the  aforesaid  shipments. 
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WAUSAU  BOX  AND  LUMBER  COMPANY 

vs. 
CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY. 


Decided  Feh.  12,  1910. 


This  claim  for  a  refund  is  submitted  upon  the  same  statement  of  facts 
as  those  presented  in  the  preceding  case  of  Wausau  Box  d 
Lbr.  Co,  V.  C.  M.  d  8t.  P.  H,  Co.,  and  decision  is  rendered  upon 
the  same  grounds. 

Held:  That  the  rates  exacted  are  unusual  and  exorbitant  and  refund 
ordered.  .    .    .  i 

The  petitioner  is  a  corporation  engaged  in  the  business  of  manu- 
facture and  shipment  of  box  -shooks  at  its  factory,  located  at 
Wausau,  Wis.  It  alleges  that  on  and  between  July  27,  1909, 
and  Nov.  10,  1909,  it  shipped  over  the  respondent's  lines  fifty- 
three  carloads  of  box  lumber  from  Rib  Falls,  Edgar,  Marathon, 
Elkhorn  and  Stratford,  Wis.,  to  Wausau,  Wis.,  and  was  charged 
therefor  the  sum  of  $258.31  in  excess  of  the  reasonable  rate  for 
such  transportation  service. 

Wherefore,  petitioner  prays  that  the  respondent  be  required 
to  refund  to  it  the  said  sum  of  $258.31. 

The  answer  of  the  respondent  railway  company  admits  that 
the  petitioner  made  the  shipments  referred  to  in  the  petition  and 
alleges  that  it  has  caused  a  check  to  be  made  of  such  shipments 
and  finds  that  the  allegations  of  the  petition  respecting  the  same 
are  correct,  with  the  possible  exception  of  car  No.  68112,  ship- 
ped Sep.  23,  1909,  from  Rib  Falls,  on  which  car  the  books  of  the 
respondent  show  that  the  amount  of  $16.92  instead  of  $16.82 
was  paid. 

The  claim  was  presented  upon  the  pleadings,  papers,  vouch- 
ers and  documents  on  file. 

This  case  is  similar  to  the  case  of  the  Wausau  Box  &  Lum- 
ber Co.  V,  C.  &  N,  W.  R,  Co.,  ante,  p.  335.  and  to  the 
case  of  Wausau  Box  &  Lumber  Co.  v.  C.  M.  &  St.  P.  R.  Co., 
decided  herewith. 

An  examination  of  the  freight  bills  discloses  that  the  amount 
charged  the  petitioner  is  $258,31  in  excess  of  what  the  charge  ! 
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would  have  been  if  the  same  had  been  based  upon  the  rates 
established  by  the  Commission  in  the  order  made  in  Wiscon- 
sin Box  Co.  et  al  v.  C.  M.  &  St  P.  R,  Co.  et  ai  3  W.  R.  C.  R. 
605. 

We  therefore  find  and  determine  that  the  rates  exacted  of  the 
petitioner  for  the  aforesaid  shipments  are  unusual  and  exorbi- 
tant and  that  the  reasonable  rates  for  such  shipments  would  have 
been  the  rates  established  by  the  order  of  the  Commission  in 
the  case  last  above  cited. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago  &  North 
Western  Railway  Company  be  and  the  same  is  hereby  author- 
ized and  directed  to  refund  to  the  Wausau  Box  and  Lumber 
Company  the  said  sum  of  $258.31,  the  same  being  the  amount  of 
the  excess  charges  of  the  aforesaid  claim. 
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GOODWILLIE  BROTHERS 

vs. 
CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY. 


Decided  Feb.  12,  1910. 


Petition  alleging  overcharges  on  certain  shipments  of  box  lumber  from 
various  points  to  Wausau,  Wis.,  charges  having  been  paid  on 
rates  in  effect  prior  to  the  rates  substituted  therefor  by  order 
of  the  Commission  in  Wis,  Box  Co.  v.  C.  M.  d  8t.  P.  R.  Co.  3 
W.  R.  C.  R.  605. 

Held:  That  the  rates  exacted  were  unusual  and  exorbitant  and  refund 
ordered. 

The  petitioner  is  a  corporation  engaged  in  the  manufacture 
and  shipment  of  box  shooks  at  its  factory,  located  in  Wausau, 
Wis.  It  alleges  that  on  and  between  May  13  and  Oct.  13,  1909, 
inclusive,  it  shipped  over  the  respondent's  lines  twenty-eight  car- 
loads of  box  lumber  from  Edgar,  Stratford,  Fenwood,  Marsh- 
field,  Bryant  and  Kelly,  Wis.,  to  Wausau,  Wis.,  for  which  re- 
spondent charged  the  sum  of  $166.23  over  and  above  the  reason- 
able rate.  Wherefore,  petitioner  prays  that  the  respondent  rail- 
way company  be  authorized  and  directed  to  refund  to  it  the  said 
sura  of  $166.23. 

The  respondent,  answ^ering  the  petition,  admits  that  the  ship- 
ments were  made  as  alleged  and  that  the  charges  exacted  were 
as  set  forth  in  the  petition,  unless  it  be  with  respect  to  car  No. 
43929,  shipped  on  Oct.  11,  1909,  where  the  weight  is  stated  as 
89,700  lbs.,  and  the  freight  paid  is  $26.91,  whereas  the  accounts 
of  the  respondent  show  the  charges  on  said  shipment  to  have 
been  $14.91,  based  on  weight  of  49,700  lbs. 

For  a  second  claim  the  petitioner  alleges  than  on  and  between 
Nov.  1,  1909,  and  Nov.  10,  1909,  it  shipped  over  the  respond- 
ent's lines  seven  carloads  of  box  lumber  from  Marshfield.  Ed- 
gar, Fenwood  and  Hurley,  Wis.,  to  Wausau,  Wis.,  for  which  the 
respondent  charged  the  sum  of  $32.88  in  excess  of  the  reason- 
able rate. 

Wherefore,  petitioner  prays  that  the  respondent  be  authorized 
and  directed  to  refund  to  it  s.^id  stmi  of  $32*88. 
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The  answer  of  the  respondent  admits  all  the  allegations  of  the 
petition. 

The  claims  were  submitted  upon  the  pleadings,  papers,  vouch- 
ers and  documents  on  file. 

These  claims  accrued  upon  shipments  made  prior  to  the  tak- 
ing effect  of  the  rate  established  by  the  Commission  in  the  case 
of  IVisconsin  Box  Company  et  al.  v,  C.  M.  &  St,  P.  R,  Co.  and 
C,  &  N.  W.  R.  Co.  3  W.  R.  C.  R.  605.  A  number  of  refunds 
have  heretofore  been  ordered  upon  the  same  grounds  and  ref- 
erence to  the  decisions  is  unnecessary.  The  paid  freight  bill 
shows  that  car  No.  43929,  shipped  Oct.  11,  1909,  weighed  89,700 
lbs.  and  the  freight  paid  was  $26.91,  as  alleged. 

We  find  and  determine  that  the  rates  exacted  of  the  petitioner 
for  all  of  the  aforesaid  shipments  are  unusual  and  exorbitant 
and  that  the  reasonable  rates  for  such  shipments  would  have  been 
the  rates  established  by  the  order  of  the  Commission  in  the  case 
above  cited. 

Computation  shows  that  the  amount  collected  in  excess  of  the 
rate  established  in  the  decision  referred  to  on  both  the  above 
claims  amounts  to  $199.11. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago  &  North 
Western  Railway  Company  refund  to  said  Goodwillie  Brothers 
the  sum  of  $199.11,  the  same  being  the  amount  of  the  excess 
charges  of  the  aforesaid  claims. 
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GOODWILLIE  BROTHERS 

vs. 
CHICAGO.  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY, 


Decided  Feb.  12,  1910. 


This  claim  for  a  refund  is  submitted  upon  the  same  statement  of  facta 

as  those  presented  in  the  preceding  case  of  Ooodvjillie  Bros,  v. 

C.  d  N,  W.  R.  Co.,  and  decision  is  rendered  upon  the  same 

grounds. 
Held:  That  the  rates  exacted  were  unusual  and  exorbitant  and  refund 

ordered.- 

The  petitioner  is  a  corporation  engaged  in  the  manufacture 
and  shipment  of  box  shooks  at  its  factory,  located  at  Wausau, 
Wis.  It  alleges  that  on  and  between  May  30,  1909,  and  Aug. 
9,  1909,  it  shipped  over  the  respondent's  lines  twenty-four  car- 
loads of  box  lumber  from  Schofield,  Planner  and  Bradley,  Wis., 
to  Wausau,  Wis.,  and  was  charged  therefor  the  sum  of  $163.02 
over  and  above  the  reasonable  rate  which  should  have  been 
charged  for  such  transportation  service. 

Wherefore,  petitioner  prays  that  the  respondent  be  required 
to  refund  to  it  the  said  sum  of  $163.02. 

The  respondent  railway  company,  answering  the  petition,  ad- 
mits the  movement  of  the  shipments  as  set  forth  in  the  petition, 
charges  collected  upon  same,  and  rates  upon  which  said  charges 
were  based.  It  alleges  that  the  rates  imposed  were  the  lawful  rates 
in  force  and  effect  at  the  time  of  the  transportation,  and  the 
only  rates  which  the  respondent  could  lawfully  charge  and  col- 
lect 

The  claim  is  submitted  upon  the  papers,  documents  and  vouch- 
ers on  file. 

The  claim  arose  out  of  the  same  state  of  facts  as  presented  in 
the  case  of  Goodufillie  Bros.  v.  C.  &  N.  W.  R.  Co,,  decided 
herewith. 

We  therefore  find  and  determine  that  the  rates  exacted  of  the 
petitioner  for  the  aforesaid  shipments  were  unusual  and  exorbi- 
tant, and  that  the  reasonable  rates  for  said  shipments  would 
have  been  the  rates  established  by  the  order  of  the  Commission 
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in  the  case  of  Wisconsin  Box  Company  et  aL  v.  CM,  &  St.  F. 
R,  Co.  and  C.  &  N.  W.  R.  Co.  3  W.  R.  C.  R.  605. 

An  examination  of  the  freight  bills  shows  that  the  amount 
collected  in  excess  of  the  amount  based  upon  the  rates  estab- 
lished in  the  case  cited  is  $163.02. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  be  and  the  same  is  hereby  re- 
quired to  refund  to  the  said  Goodwillie  Brothers  the  sum  of 
$163.02,  the  same  being  the  amount  of  the  excess  charges  on 
the  aforesaid  claim. 
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KENFIELD  ft  LAMOREAUX 

vs. 
CHICAGO.     ST.     PAUL.     MINNEAPOLIS    AND    OMAHA    RAILWAY 
COMPANY. 


Decided  Feb.  12,  1910. 


Petition  alleging  overcharges  on  two  shipments  of  wood  bolts  from 
Ashland.  Wis.,  to  Washburn,  Wis.,  respondent  having  exacted 
the  Wisconsin  lumber  distance  rate.  The  rate  contended  for 
was  made  effective  after  the  shipments  had  moved. 

Held:  That  the  rate  exacted  was  unusual  and  exorbitant.  Refund  or- 
dered. 

The  petitioner  is  a  corporation  engaged  in  the  manufacture  of 
lumber,  box  shooks,  heading,  etc.,  at  Washburn,  Wis.  It  al- 
leges that  on  Sep.  28,  1909,  and  Nov.  3,  1909,  it  shipped  two 
carloads  of  wood  bolts  from  Ashland,  Wis.,  to  Washburn,  Wis., 
over  the  respondent's  line  of  railway  on  which  charges  were  as- 
sessed on  the  basis  of  3%  cts.  per  cwt.,  which  was  the  Wisconsin 
lumber  distance  rate,  which  charges  on  said  shipments  amounted 
to  $30.16  and  $30.19,  respectively. 

Petitioner  further  alleges  that  said  rates  were  excessive  and 
that  the  reasonable  rate  to  have  been  charged  for  said  shipmenls 
was  that  provided  in  respondent's  tariff  G.  F.  D.  No.  1826-E, 
which  provides  a  rate  of  1  ct.  per  cwt.,  minimum  $5  per  car, 
on  wood  bolts  from  Ashland  to  Washburn,  Wis.,  and  which  be- 
came effective  Dec.  18,  1909;  that  if  the  charges  had  been  based 
on  the  rate  of  1  ct.  per  cwt.,  the  petitioner  would  have  been 
obliged  to  pay  on  said  shipments  but  $8.87  and  $8.88,  respec- 
tively, or  the  sum  of  $42.60  less  on  both  shipments  than  was  ac- 
tually charged  and  collected  of  the  petitioner. 

Wherefore,  petitioner  prays  that  the  respondent  be  required 
and  authorized  to  refund  to  it  the  said  sum  of  $42.60. 

The  respondent  railway  company,  answering  the  petition 
herein,  admits  each  and  every  allegation  thereof,  and  alleges 
that  as  soon  as  it  was  informed  that  there  were  shipments  of 
bolts  to  move  from  Ashland  to  Washburn,  Wis.,  it  immediately 
issued  its  tariff  G.  F.  D.  1826-E,  effective  Dec.  18,  1909. 
30-R.  D. 
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The  claim  was  submitted  upon  the  pleadings,  papers,  vouchers 
and  documents  on  file. 

The  rate  exacted  of  the  petitioner  for  the  aforesaid  shipments 
was  the  only  lawful  rate  applicable  at  the  time  the  shipments 
moved.  It  is  conceded  that  the  distance  lumber  rate  is  inap- 
plicable and  would  necessarily  be  prohibitive  of  the  transporta- 
tion of  the  grade  of  commodity  involved  in  this  claim.  The 
shipper  should  have  ascertained  the  lawful  rate  in  effect  before 
making  the  shipment.  It  would  have  been  advised,  upon  in- 
quiry, that  there  was  no  rate  upon  which  the  shipment  could 
move  other  than  the  distance  lumber  rate.  Attention  should  be 
brought  to  the  railway  company,  wherever  possible,  of  the  ab- 
sence of  specific  rates  before  shipments  are  made.  This  would 
frequently  obviate  the  necessity  of  applying  for  refunds. 

We  find  and  determine,  that  the  rate  exacted  of  the  petitioner 
for  the  aforesaid  shipments  is  unusual  and  exorbitant,  and  thit 
the  reasonable  rate  for  such  shipments  would  have  been  the  rate 
provided  in  respondent's  tariff  G.  F.  D.  No.  1826-E.  The  excess 
charge,  as  shown  by  the  freight  bills,  amounts  to  $42.60,  as  al- 
leged in  the  petition. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company  refund  to  said  Ken- 
field  &  Lamoreaux  the  sum  of  $42.60,  the  same  being  the  amount 
of  the  excess  charges  on  the  aforesaid  shipments. 
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S.  W.  SPARLIN 
vs. 

MINNEAPOLIS.    ST.    PAUL   AND    SAULT    STE.    MARIE    RAILWAY 
COMPANY. 


Submitted  Jan.  11,  1910.    Decided  Feb.  15,  1910. 


Petition  alleging  inadequate  passenger  train  service  at  Almena,  Wis.,  a 
village  of  about  three  hundred  and  fifty  Inhabitants.  The  two 
trains,  whose  stoppage  is  demanded,  had  been  regularly  stopped 
at  Aimena  for  over  a  year,  on  account  of  the  location  there  of 
a  person  who  had  established  a  reputation  for  his  ability  to 
cure  people  of  bodily  ailments.  After  the  removal  of  this  per- 
son the  passenger  traffic  rapidly  decreased,  as  Is  shown  in  a 
table  giving  the  passenger  receipts  at  Aimena. 

field:  That  the  present  passenger  train  service  is  not  unreasonably  in- 
adequate.    Petition  dismissed. 

Petitioner  is  engaged  in  a  general  mercantile  store  business 
at  Aimena,  Wis.  His  petition  alleges  that  the  passenger  train 
service  at  present  provided  by  the  respondent  railway  company 
at  Aimena  is  inadequate,  and  the  petitioner  prays  for  an  order 
compelling  the  respondent  to  stop  its  passenger  trains  Nos.  7 
and  8,  passing  through  Aimena  at  6:13  a.  ni.  and  6:45  p.  m., 
respectively. 

The  hearing  upon  this  petition  was  held  at  Madison  on  Jan. 
11,  1910.  The  petitioner  appeared  in  his  own  behalf.  A,  H. 
Bright  appeared  for  the  respondent, 

Aimena  is  a  station  on  the  line  of  the  respondent,  about  eighty- 
two  miles  from  Minneapolis  and  six  miles  from  Turtle  Lake. 
The  population  of  the  village  was  given  by  petitioner  as  three 
hundred  and  fifty,  with  a  tributary  population  in  the  surround- 
ing country  estimated  at  from  eight  hundred  to  one  thousand. 
There  appears  to  be  some  uncertainty  regarding  the  exact  popu- 
lation of  the  village.  A  business  directory  of  the  village  sub- 
mitted by  petitioner  shows  that  it  contains  the  usual  number  and 
variety  of  mercantile  and  industrial  establishments  characteris- 
tic of  villages  of  its  size.  To  the  south  of  Aimena  is  the  village 
of  Arland,  five  miles  distant,  and  to  the  east  Paskin  Lake,  four 
miles  distant.    The  surrounding  country  appears  to  be  well  set- 
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tied  and  probably  originates  as  much  traffic  as  communities  of 
this  kind  generally  originate.  The  output  of  different  establish- 
ments and  the  freight  shipments  from  the  same  were  introduced 
in  evidence,  but  it  does  not  seem  necessary  to  reproduce  them 
here  in  detail.  * 

The  present  passenger  train  service,  other  than  the  facilities 
afforded  for  the  movement  of  passengers  on  freight  trains,  con- 
sists of  one  train  daily  in  each  direction,  passing  Almena  going 
east  at  12.11  p.  m.  and  going  west  at  2 :11  p.  m.  There  is  con- 
siderable traffic  between  Almena  and  St.  Paul  and  Minneapolis, 
and  unless  passengers  drive  to  Turtle  Lake,  where  they  can  take 
trains  No.  7  and  No.  8,  it  requires  forty-eight  hours  to  make  the 
trip  from  Almena  to  the  Twin  Cities  and  return.  The  first  half 
day  would  be  consumed  in  going,  the  day  following  would  have  to 
be  spent  in  the  cities,  and  the  forenoon  of  the  third  day  would 
be  consumed  in  returning  home.  Even  though  less  than  twenty- 
four  hours  would  suffice  in  the  Twin  Cities,  the  present  arrange- 
ment of  trains  does  not  make  it  possible  to  transact  business 
there  and  return  in  a  shorter  period  of  time.  Some  claim  was 
made  with  respect  to  express  business  at  Almena,  but  we  do 
not  think  that  this  was  well  established,  to  the  extent  of  re- 
quiring the  services  of  trains  No.  7  and  No.  8, 

Trains  No.  7  and  No.  8  were  regularly  stopped  for  a  period  of 
over  a  year,  on  account  of  the  location  at  Almena  during  that 
time  of  a  person  who  had  established  a  reputation  for  his  ability 
to  cure  people  of  divers  bodily  ailments.  When  people  began  to 
frequent  Almena  for  the  purpose  of  consulting  this  person,  the 
railway  company  found  it  necessary  to  stop  trains  No.  7  and  No. 
8  in  order  to  afford  proper  facilities  to  the  increasing  numbers 
who  were  going  and  coming.  Many  of  these  persons  were  sick, 
frequently  very  sick,  and  general  humanitarian  motives  alone 
were  sufficient  then  to  justify  the  stopping  of  these  trains.  The 
growth  of  the  passenger  business  to  and  from  Almena,  on  ac- 
count of  the  location  there  of  this  person,  is  revealed  in  the  pas- 
senger revenue  of  the  respondent  company  much  more  forcibly 
than  the  most  eloquent  words  could  describe  it. 
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PASSENGER  RECEIPTS  AT  ALMENA. 


Year  and  month. 

Local. 

1 

Coupon. 

1907— September 

$139  09 
65  09 
132  27 
119  04 

119  95 

81  71 

87  31 

103  56 

b2  41 

108  62 

173  73 

163  70 

561  75 

2.985  56 

2,S95  36 

2.790  80 

2.892  34 
3.740  12 
6,812  42 
6.948  67 
1.474  02 
1.217  52 
8:»  77 

ti66t5 
560  '5 
484.33 
415  76 

Oi'tober 

November 

December 

1908— January 

February 

March 

April .  . 

May ■'    ;"  ".  ■■;:" 

June , - 

July 

AUKU.vt 

Sep'  ember 

. 

Oct  >ter 

865  62 

November 

274  46 

December 

255  20 

1900-^anuary ...- ..  ... 

379  41 

Feburari' 

435  84 

March 

828  74 

April 

565  09 

May 

24  73 

June 

17  45 

July '.".'."."".  '  .'.'.'".. 

5  00 

Auirust 

September 

40  is 

(Vtober 

November 

This  person  with  reputed  healing  powers,  who  was  the  direct 
cause  of  this  extraordinary  growth  of  traffic,  arrived  at  Almena 
in  September,  1908,  and  departed  during  the  latter  part  of  April, 
1909.  It  was  asserted  in  the  testimony  that  his  proposed  de- 
parture had  been  widely  advertised,  but  the  receipts  of  the  rail- 
way company  would  seem  to  suggest  that  a  great  many  people 
came  to  Almena  after  he  had  left;  although  some  of  this  traf- 
fic during  the  later  months  contained  in  the  table,  appears  to 
have  been  caused  by  visits  made  by  seekers  aftef  health  to  a 
sister  of  this  person,  who  is  now  located  at  Almena  and  who,  it  is 
stated  in  the  testimony,  is  drawing  an  increasing  patronage. 

It  is  obvious  that  a  movement  of  passengers  as  great  as  that 
reflected  in  the  table  from  October,  1908,  to  May,  1909,  necessi- 
tated the  stopping  of  the  limited  trains  No.  7  and  No.  8.  Even 
if  the  company  were  operating  any  more  passenger  trains  than 
it  is  now  operating,  it  is  probable  that  such  extraordinary  devel- 
opment of  passenger  traffic  would  make  necessary  the  stopping 
of  all,  or  practically  all,  of  such  trains. 

Persons  residing  and  doing  business  at  Almena  and  in  the  vi- 
cinity of  that  village,  like  the  petitioner,  undoubtedly  feel  the 
inconvenience   resulting   from   the   discontinuance   of   thp-^slop- t 
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ping  of  trains  No.  7  and  No.  8.  Such  persons  would  undoubt- 
edly be  greatly  convenienced  if  the  company  were  to  resume  its 
former  schedule  and  stop  these  trains.  All  persons  desiring  to 
travel  between  Almena  and  the  Twin  Cities  would  be  especially 
benefited  by  such  a  service.  However,  trains  No.  7  and  No.  8 
are  limited  interstate  trains  operated  on  their  present  schedule 
because  this  schedule  fits  present  traffic  conditions.  If  these 
trains  were  to  be  ordered  to  stop  for  the  accommodation  of  the 
relatively  small  volume  of  traffic  between  Almena  and  the  Twin 
Cities,  other  stations,  similarly  situated,  would  doubtless  be 
prompt  in  making  similar  demands,  and  justification  for  the  stop- 
ping of  these  trains  could  probably  be  found  as  readily  in  those 
cases  as  in  the  instant  case.  The  increased  facilities  prayed  for 
would  unquestionably  be  a  material  gain  to  the  residents  of  Al- 
mena. This  appears  to  us,  however,  to  be  very  considerably  off- 
set by  the  gains  to  the  larger  traveling  public  resulting  from  not 
stopping  the  trains  in  question  at  Almena.  We  do  not  believe 
that  all  the  facts  in  this  case  warrant  us  in  holding  that  the  pres- 
ent train  service  at  Almena  is  unreasonably  inadequate  within 
the  terms  of  the  law. 

It  is  Therefore  Ordered,  That  this  petition  be  and  hereby  is 
dismissed. 
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CITY  OF  NEENAH 

vs. 
WISCONSIN  TRACTION,  LIGHT.  HEAT  AND  POWER  COMPANY, 
WISCONSIN    ELECTRIC   RAILWAY    COMPANY. 


Decided  Feb.  16,  1910. 


This  petition  asks  the  Commission  to  order  tlie  respondent  street  rail- 
way companies  to  establish  joint  rates  for  the  carriage  of  pas- 
sengers within  the  limits  of  the  city  of  Neenah. 

The  power  of  the  Commission  to  establish  such  joint  rate  is  denied  by 
the  respondent  Wisconsin  Traction,  Light,  Heat  and  Power 
Co.,  on  the  ground  that  there  is  no  mechanical  union  of  tracks 
of  the  respondents*  lines  and  that,  therefore,  respondents  are 
not  connecting  carriers  within  the  purview  of  the  statute  re- 
quiring the  establishment  of  joint  rates.  By  stipulation  this 
question  was  submitted  for  determination  in  advance  of  the 
investigation  into  the  merits  of  the  case.  After  citing  the 
statute  and  numerous  cases  on  this  subject,  it  was 

Held:  That  carriers  may  form  connecting  lines  for  the  purpose  of  inter- 
change of  traffic  although  no  mechanical  union  of  tracks  ex> 
Ists.    Tne  objection  is  overruled. 

The  petition  of  the  city  of  Neenah  alleges,  among  other  things, 
that  the  Wisconsin  Electric  Railway  Company  owns  and  oper- 
ates an  electric  street  railway  in  the  city  of  Neenah,  having  rails 
and  operating  cars  from  the  limits  of  the  city  of  Neenah  where 
Main  street  therein  intersects  said  line,  from  and  along  Main 
street  and  from  and  along  Wisconsin  avenue  in  said  city,  to  a 
point  on  said  Wisconsin  avenue  where  the  same  intersects  the 
Lake  Shore  road ;  that  the  total  length  of  line  so  operated  in  the 
said  city  of  Neenah  by  said  Wisconsin  Electric  Railway  Com- 
pany is  approximately  nine  thousand  three  hundred  and  ninety 
feet;  that  the  said  Wisconsin  Traction,  Light,  Heat  and  Power 
Company  owns  and  operates  an  electric  street  railway  in  the 
city  of  Neenah,  having  rails  and  operating  cars  from  the  said 
line  between  said  city  and  the  city  of  Menasha,  where  Commercial 
street  intersects  same,  from  and  along  said  Commercial  street 
to  the  intersection  of  Commercial  street  with  Wisconsin  avenue ; 
that  the  distance  between  the  terminus  of  the  line  of  rails  of  the 
Wisconsin  Traction,  Light,  Heat  and  Power  Company  at  said 
intersection  to  the  rails  of  the  Wisconsin  Electric  Railway^  Com-T 
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pany  on  Wisconsin  avenue  is  approximately  three  thousand  and 
seventy  feet ;  that  by  an  ordinance,  duly  enacted  by  the  common 
council  of  the  city  of  Neenah  on  Oct.  13,  1899,  and  duly  ac- 
cepted by  said  Wisconsin  Traction,  Light,  Heat  &  Power  Com- 
pany, said. Wisconsin  Traction,  Light,  Heat  &  Power  Company 
claims  authority  and  right  to  install  a  curve  track  joining 
said  company's  track  with  the  tracks  on  Wisconsin  avenue;  that 
said  Wisconsin  Traction,  Light,  Heat  and  Power  Company 
charges  5  cts.  per  passenger  for  carrying  passengers  for  any  dis- 
tance upon  its  line  within  the  city  of  Neenah ;  that  said  Wiscon- 
sin Electric  Railway  Company  charges  5  cts.  per  passenger  for 
carrying  passengers  for  any  distance  upon  its  lines  within  the 
city  of  Neenah;  that  said  Wisconsin  Traction,  Light,  Heat  & 
Power  Company  neglected  and  refused  to  establish  and  put  in 
effect  a  joint  rate  for  the  carriage  of  passengers  upon  the  said 
lines  of  railway  within  the  corporate  limits  of  the  city  of  Neenah 
and  to  provide  for  the  issuance  of  transfers  for  the  purpose  of 
having  such  rate. 

Wherefore,  petitioner  prays  for  an  order  fixing  and  establish- 
ing a  joint  rate  for  the  carriage  of  passengers  upon  said  railways 
within  the  corporate  limits  of  the  city  of  Neenah. 

The  city  of  NeenaTi  is  represented  by  C.  D.  Cleveland,  its  city 
attorney.  The  Wisconsin  Traction,  Light,  Heat  &  Power  Com- 
pany is  represented  by  C.  M.  Rosecranz.  The  Wisconsin 
Electric  Railway  Company  is  represented  by  Miller,  Mack  & 
Fairchild. 

By  stipulation  of  parties  the  question  of  the  power  of  the 
Commission  to  establish  joint  fares  between  the  respondent  rail- 
way companies,  raised  by  the  Wisconsin  Traction,  Light,  Heat  & 
Power  Company,  was  submitted  for  determination  in  advance  of 
the  investigation  into  the  merits  of  the  petition,  in  order  that  the 
time  and  expense  of  such  investigation  might  be  avoided  if  it 
should  be  concluded  that  the  Commission  is  without  jurisdiction 
in  the  premises.  The  specific  objection  interposed  to  the  pro- 
ceeding is,  that  as  there  is  no  mechanical  union  of  tracks  of  the 
respondent  railway  companies  enabling  cars  to  be  moved  from 
the  line  of  one  road  to  the  line  of  the  other,  the  companies  are 
not  connecting  lines  and,  therefore,  not  within  the  purview  of 
the  statute  requiring  the  establishment  of  joint  rates  for  the  in- 
terchange of  traffic  between  connecting  carriers. 

The  portions  of  those  sections  of  the  statute  relatirig  to  Ihe 
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interchange  of  traffic  and  joint  rates  between  railroads,  which 
are  here  material,  are  as  follows: 

''Section  1797 — 5.  Whenever  passengers  or  property  arc 
transported  over  two  or  more  connecting  lines  of  railroad  be- 
tween points  in  this  state,  and  the  railroad  companies  have  made 
joint  rates  for  the  transportation  of  the  same,  such  rates  and  al! 
charges  in  connection  therewith  shall    be    just    and    reasonable, 

"Se  TioN  1797 — 14.     Whenever,  upon  an  investigation  .     .     . 
the    Commission   shall   find     .      .      .     any   joint    rate     . 
unreasonable  or  unjustly  discriminatory     ...     it    shall    de- 
termine and  by  order  fix  a  reasonable     .      .      .     joint  rate 

*V.     Whrnever  the  rate  orderrd  substituted  by  the  Commis- 
sion shall  be  a  joint   rate  or  charge,  and  the   railroads   party 
thereto    shall    fail    to    agree    upon    the    apportionment    thereof 
.     the  Commission  may     .      .  issue  a  supplemental 

order  declaring  the  apportionment  of  such  joint  rate  or  charge. 

"/.  Whenever  the  railroads  shall  refuse  or  neglect  to  estab- 
lish a  joint  rate  or  rates  for  the  transportation  of  persons  or 
property,  the  Commission  may  ,  .  ,  fix  and  establish  such 
joint  rate  or  rates.     . 

'^Section  1797 — 11.  All  railroads  shall  afford  all  reasonable 
rnd  prcper  facilities  for  the  interchange  of  traflfic  between  their 
respective  Hues  for  forwarding  and  delivering  passengers  and 
property,  and  shall  transfer,  switch  for  a  reasonable  compensa- 
tion and  deliver  without  unreasonable  delay  or  discrimination 
any  freight  or  cars,  loaded  or  empty,  destined  to  any  point  on  its 
tracks  or  any  connecting  lines  ;     .      .      . " 

In  transportation  parlance  the  terms  '^connecting  lines,"  "con- 
necting carriers,"  and  "through  lines"  are  used  synonymously, 
and  generally  to  den(,te  the  connection  of  the  business  of  one 
carrier  with  that  of  another  or  others.  In  the  case  of  railroads 
they  are  also  employed  to  signify  the  physical  connection  of 
tracks.  The  relation  in  which  these  terms  are  used,  in  speak- 
ing of  railroad  transportation,  usually  indicates  whether  business 
connection  or  physical  connection  of  lines  is  intended.  The  me- 
chanical union  of  tracks  and  business  connections  are  not  neces- 
sarily concomitants.  A.  T.  &  S.  R.  A',  v.  D.  &  N,  0.  R.  R.  110 
U.  S.  667,  683;  Kentucky  &  I.  Bridge  Co.  v.  L.  &  N.  R.  Co.  37 
Fed.  567. 

Carriers  may  form  connecting  lines  for  the  purpose  of  inter- 
change of  traffic  although  their  tormiiials  at  the  transfer  point  be 
at    a    distance    from    each    other    and    an    intervening   transfer 
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agency  be  required  to  dw^liver  the  good;  from  one  carrier  to  the 
other.  Hooper  v,  C.  &  N\  IV.  R,  Co.  27  Wis.  81 ;  IVood  v.  \L  & 
St.  P.  Ry.  Co.  27  Wis.  541 ;  Conkcy  v.  M.  &  St.  P.  R.  Co.  3i 
Wis.  619 ;  Courteen  v.  Kanawha  Dispatch,  110  Wis.  610.  Rail- 
roads operating  roads  of  different  gauges  may  also  constitute 
connecting  lines  within  the  ordinary  meaning  of  those  terms, 
though  mechanical  union  of  tracks  and  interchange  of  cars  upon 
their  trucks  are  impossible.  United  States  v.  Gcddes,  131  Fed. 
452;  United  States  v.  R.  R.  157  Fed.  321;  Belt  R.  R.  Co.  v. 
United  States,  168  Fed.  542;  Philadelphia  and  Erie  R.  Co.  v. 
Catazvissa  R.  Co.  53  Penn.  St.  20 ;  Hampe  v.  P.  &  B.  Traction 
Co.  165  Penn.  St.  468 ;  Altoona,  etc.  R.  R.  Co.  v.  R.  R.  Cos.  177 
Penn.  St.  443. 

In  Philadelphia  and  Erie  R.  Co.  v.  Catawissa  R.  Co.,  supra. 
one  railroad  leased  its  lines  to  another  under  a  statute  which  em- 
powered railway  companies  to  lease  their  lines  to  other  railway 
companies,  provided  the  line  of  the  lessor  and  that  of  the  lessee 
"shall  be  directly,  or  by  means  of  intervening  railroads,  con- 
nected with  each  other.'*  As  the  nearest  termini  of  the  con- 
tracting roads  were  several  hundred  miles  apart  and  connected 
by  a  railroad  of  a  different  gauge,  it  was  objected  that  they  were 
not  "connected"  within  contemplation  of  the  statutory  proviso. 
In  considering  the  argument  advanced  in  support  of  the  objec- 
tion, the  court  said  (pp.  59,  60)  : 

"If,  in  construing  the  proviso,  we  were  to  govern  ourselves  by 
the  strict  laws  of  language,  the  argument  would  be  likely  to  pre- 
vail ;  because  it  is  indubitable,  that  the  word  connect,  etymologi- 
cally  considered,  implies  a  closer  union  than  can  be  made  of  rail- 
road tracks  of  different  gauges.  .  .  .  But  it  is  legislative 
language  we  are  to  construe,  and  it  must  be  received,  not  neces- 
sarily according  to  its  etymological  meaning,  but  according  to  its 
popular  acceptation,  and  especially  in  the  sense  in  which  the  legis- 
lature is  accustomed  to  use  the  same  words.  The  legislature  did 
not  limit  the  right  of  connection  to  roads  of  similar  gauge.  . 
We  have  also  been  referred  to  "numerous  Acts  of  As- 
sembly, in  which  the  legislative  intent,  that  railroads  should  be 
so  connected  as  that  cars  might  run  from  one  road  upon  the 
other,  has  been  fully  expressed,  making  thus  a  distinction  in  the 
legislative  mind  between  mere  connecting,  and  so  complete  a  con- 
nection, as  to  allow  the  use  of  the  same  cars  on  both  roads.  . 
.  .  ;  but  it  is  impossible  to  go  through  them  [the  acts  cited] 
without  seeing  that  the  legislatures  have  customarily  used  the 
words   'connect'  and  'connection,'  in   railroad  laws,   in  a  much 
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more  loose  and  general  sense  than  their  radical  signification ;  and 
that,  where  a  union  has  been  intended  so  intimate  as  to  enable 
cars  to  pass  from  one  road  to  another,  this  intention  has  been  ex- 
pressed in  unmistakable  language." 

In  accordance  with  the  general  use  of  the  terms,  railroad  lines 
and  steamboat  lines  may  become  "connecting  carriers."  Gra- 
ham &  Ward  V.  Macon  D,  &  S,  R,  Co.  120  Ga.  757 ;  Courteen 
V.  Kanawha  Dispatch,  110  Wis.  610;  Moore  on  Carriers,  448, 
484;  1  Hutchinson  on  Carriers,  sec.  247. 

As  expressed  in  the  opinion  of  the  court  in  the  Pennsylvania 
case  cited,  where  the  intention  of  the  legislature  is  to  use  the 
word  "connecting"  to  express  a  mechanical  union  of  tracks  of 
railroads,  the  language  employed  is  generally  so  clear  as  to 
leave  no  doubt  as  to  the  meaning.  The  context  of  the  statutes, 
in  which  the  terms  are  found,  also  usually  indicates  whether  a 
physical  connection  or  business  connection  is  intended.  Stimson 
Amer.  Stat.,  sec.  8723  and  sec.  8724. 

The  primary  purpose  of  the  statute  here  involved  is  obviously 
to  impose  upon  all  railroads  the  duty  of  making  business  con- 
nections with  each  other  at  all  points  where  their  lines  are  so 
located  with  respect  to  each  other  that  such  connections  are 
practicable  and  also  necessary  for  the  reasonable  accommoda- 
tion of  the  shipping  and  traveling  public.  Physical  connection  is 
but  an  incident,  and  may  be  required  to  more  effectually  carry 
out  the  purpose  of  the  enactment  where  such  connection  is  feas- 
ible and  the  necessities  of  the  traffic  demand  it.  Thus,  in  case  of 
the  through  transportation  of  freight  in  carload  lots,  mechanical 
union  of  tracks  is  generally  imperative,  for  otherwise  the  cost  of 
transferring  freight  from  one  line  to  the  other  might  be  prohibit- 
ive of  the  transportation;  but  for  passenger  traffic,  from  points 
on  one  line  to  points  on  another  line,  physical  connection  of  tracks 
is  not  necessarily  required,  as  customarily  such  traffic  at  junc- 
tional points  changes  cars  and  at  terminals,  where  no  common 
station  or  depot  is  maintained,  is  carried  from  the  station  of  one 
line  to  that  of  the  connecting  line  by  means  of  vehicles  or  other 
transfer  agencies.  Not  infrequently  the  terminals  of  connecting 
carriers  in  the  larger  cities  are  located  several  miles  apart.  For 
instance,  lines  terminating  in  Jersey  City  have  business  connec- 
tions with  the  roads  running  to  New  England.  Passengers  leav- 
ing the  cars  at  Jersey  City,'N.  J.,  were,  until  quite  recently,  nec- 
essarily conveyed  across  the  Hudson  River  by  ferry  to  New  York 
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City  and  thence  by  vehicle  to  the  terminal  station  of  the  connect- 
ing lines. 

The  use  of  the  words  ^'connecting  lines,"  as  denoting  physical 
connections,  is  found  in  sec.  !1797 — 11,  where  the  duty  of  trans- 
ferring and  switching  cars  destined  to  any  point  upon  any  "con- 
necting lines"  is  imposed  upon  the  railway  companies.  But  the 
first  part  of  this  section  requires  that  the  companies  "shall  af- 
ford all  reasonable  and  proper  facilities  for  the  interchange  of 
traffic  between  their  respective  lines  for  forwarding  and  deliver- 
ing passengers  and  property."  If  the  traffic  is  such  as  not  to  re- 
quire the  movement  of  cars  from  the  tracks  of  the  initial  car- 
rier to  those  of  the  connecting  carrier  in  order  to  transport  it  to 
its  destination  on  the  line  of  the  latter  carrier,  it  would  not  be  nec- 
essary, under  the  language  of  the  statute,  for  the  roads  to  make  a 
mechanical  union  of  tracks  for  the  purpose  of  complying  with 
the  requirement  to  furnish  "reasonable  and  proper  facilities  for 
the  interchange  of  traffic."  However,  when  it  becomes  neces- 
sary for  the  convenient  transportation  of  freight  in  carload  lots 
that  the  tracks  of  connecting  lines  be  joined,  it  is  the  duty  of 
the  railroads  to  make  track  connections,  and  on  failure  so  to  do 
the  Commission  may  order  such  connection  to  be  made  by  the 
companies. 

In  the  case  of  street  railways  or  interurban  roads  which  are 
engaged  almost  exclusively  in  transporting  passengers  and  situ- 
ated as  the  respondents  are  at  Neenah,  physical  connection  of 
tracks  is  not  an  indispensable  prerequisite  to  the  formation  of 
business  connections,  although  in  certain  instances  it  might  be  de- 
sirable in  order  to  enable  cars  to  be  run  from  points  on  one  line 
to  points  on  the  other  and  thereby  to  obviate  the  necessity  of 
transferring  passengers  at  the  junctional  point  of  the  two  lines. 
Good  railroading  would,  perhaps,  under  the  conditions  under 
which  the  respondents  are  operating,  require  a  connection  of  the 
tracks  at  Neenah  if  a  business  connection  were  established. 

If,  upon  investigation,  it  should  appear  to  be  the  duty  of  re- 
spondents to  establish  a  joint  rate,  the  order  requiring  the  es- 
tablishment of  such  rate  would  be  upon  the  condition  that  the 
city  of  Neenah  grant  to  the  Wisconsin  Traction,  Light,  Heat  & 
Power  Company  the  right  to  make  a  double  connection  of  its 
tracks  with  the  tracks  of  the  Wisconsin  Electric  Railway  Com- 
pany, in  such  a  manner  as  to  permit  the  moving  of  cars  in  either 


Digitized  by  VjOOQIC 


CITY  OP  NEENAH  V.  WIS.  T.  L.  H.  &  P.  CO.  ET  AL.  477 

direction  from  the  line  of  one  company  to  the  line  of  the  other, 
in  accordance  with  the  approved  standard  railway  practice. 

For  the  reasons  stated  the  objection  interposed  to  the  jurii- 
diction  of  the  Commission  is  overruled  and  the  hearing  of  the 
petition  upon  its  merits  is  set  for  March  15,  1910,  at  ten  o'clock 
a.  m. 
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JOHN  BARNES 

vs. 
CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY, 
MINNEAPOLIS,    ST.    PAUL   AND    SAULT    STE.    MARIE    RAILWAY 
COMPANY. 


Decided  Feb.  i7,  1910, 


Petition  alleging  overcharge  on  a  shipment  of  wood  from  Rhlnelander, 
Wis.,  to  Madison,  Wis.,  respondent's  late  being  in  excess  of 
the  rate  in  force  on  the  C.  &  N.  W.  Ry.  between  the  same  points. 

Held:  That  the  rate  exacted  was  unusual  and  exorbitant  and  refund 
ordered. 

The  petitioner  alleges  that  on  Sep.  29,  1909,  he  made  a  ship- 
ment of  wood  from  Rhinelander,  Wis.,  to  Madison,  Wis.,  weigh- 
ing 55,100  lbs.,  upon  which  the  freight  collected  by  respondents 
was  $44.08,  based  upon  a  rate  of  8  cts.  per  100  lbs.,  as  shown  in 
"Soo'*  line  tariff  G.  F.  D.  9313;  that  at  the  time  said  shipment 
moved  there  was  a  rate  of  5  cts.  per  100  lbs.  in  effect  between 
said  points  on  the  line  of  the  Chicago  &  North  Western  Railway 
Company,  as  shown  by  the  latter's  tariff  G.  F.  D.  5950-B;  and 
that,  had  the  aforesaid  shipment  moved  at  the  said  rate  of  5  cts. 
per  100  lbs.,  the  charges  on  the  same  would  have  been  $27.55, 
which  is  $16.53  less  than  the  actual  sum  paid  by  the  petitioner; 
and  that  said  rate  of  8  cts.  per  100  lbs.  is  unusual  and  exorbitant, 
and  that  a  rate  of  5  cts.  per  100  lbs.  would  have  been  a  reasonable 
rate  for  such  shipment.  . 

Wherefore,  petitioner  prays  that  the  respondents  be  directed 
to  refund  to  him  the  said  sum  of  $16.53. 

Respondent  railway  companies,  in  their  joint  answer  to  the  pe- 
tition, admit  the  movement  of  the  shipment  in  question,  the 
charges  collected  on  same,  and  the  tariffs  upon  which  said  rates 
and  charges  were  based,  and  allege  that  while  the  rate  imposed 
upon  said  shipments  was  the  lawful  rate  in  force  and  effect  at 
the  time  of  the  transportation,  the  exacting  of  such  rate  was  un- 
just and  unreasonable,  inasmuch  as  a  lower  rate  was  in  effect 
upon  another  line. 

The  claim  was  submitted  upon  the  pleadings,  papers  and  docu- 
ments on  file        ;     i     .     «      ;      ;     I   :      •  n-^l  L^.! 
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Obviously  the  rate  exacted  for  the  shipment  in  question  was 
unusual,  as  at  the  time  of  the  movement  of  same  a  much  lower 
rate  was  in  effect  on  a  competing  line.  The  respondents  could 
not  expect  to  participate  in  the  traffic,  except  upon  the  same 
terms  as  those  granted  by  their  competitor.  The  rate  was  also 
exorbitant.  Considering  the  various  factors  involved  in  deter- 
mining a  reasonable  charge  for  the  transportation  services  ren- 
dered, we  are  convinced  that  a  rate  of  5  cts.  per  100  lbs.  would, 
perhaps,  under  the  circumstances  of  this  case,  have  been  ample 
compensation  to  the  respondents  for  such  services. 

We  therefore  find  and  determine  that  the  rate  exacted  of  the 
petitioner  by  the  respondents  for  the  aforesaid  shipment  of  wood 
from  Rhinelander  to  Madison  is  unusual  and  exorbitant,  and  do 
further  find  that  the  reasonable  rate  for  such  shipment  would 
have  been  5  cts.  per  100  lbs. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  and  the  Minneapolis,  St. 
Paul  &  SauU  Ste.  Marie  Railway  Company  be  and  the  same 
are  hereby  authorized  and  directed  to  refund  to  the  petitioner, 
John  Barnes,  the  sum  of  $16.53,  being  the  amount  herein  deter- 
mined to  be  in  excess  of  the  reasonable  charge  for  the  aforesaid 
shipment  of  wood. 

The  carrier  first  named  in  the  order  will  make  the  reparation 
awarded  and  collect  from  its  co-respondent  the  portion  thereof 
cliargeable  to  the  latter. 
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L.  C.  WHITTET 

vs. 
CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY. 


Submitted  Feb.  8,  JDIO.    Decided  Feb.  W,  1010. 


Petition  alleging  that  unlawful  rates  were  charged  on  certain  shipmenta 
of  cordwood  on  the  ground  that  the  tariff  on  which  the  charges 
were  based  was  not  filed  with  the  Railroad  Commission. 

Ucld:  That  in  order  to  be  legally  effective  a  tariff  must  be  filed  with  the 
Commission;  that  the  charges  exacted  were  unlawful  for  the 
reason  that  the  tarifl!  on  which  they  were  based  was  not  so 
filed  and  refund  is  ordered  on  the  basis  of  the  tariff  in  legal 
effect. 

The  petitioner  is  a  resident  of  Edgerton,  Wis.,  and  a  dealer 
in  lumber,  fuel,  grain  and  other  commodities.  He  alleges  that 
on  and  between  vSep.  27,  1909,  and  Oct.  19,  1909,  he  shipped 
cordwood  from  Rockland,  Melvina,  Hopkins  Spur  and  Steuben 
to  Edgerton,  Wis.;  that  the  agent  of  the  respondent  at  Edger- 
ton advised  him  that  on  Sep.  15,  1909,  a  new  tariff  would  go 
into  effect,  naming  a  rate  per  100  lbs.,  applicable  to  the  ship- 
ments in  question,  in  place  of  the  rate  per  cord  then  in  effect : 
that  the  petitioner  ascertained  that  no  such  tariff  had  been  filed 
with  the  Railroad  Commission,  as  required  by  law,  and  that,  in 
fact,  said  tariff,  naming  a  rate  per  100  lbs.  on  cordwood,  was 
not  filed  with  the  Commission  until  Dec.  9,  1909;  that  the  rate 
per  100  lbs.,  which  was  exacted  of  and  paid  by  the  petitioner,  was 
unlawful  and  not  the  legal  rate,  for  the  reason  that  such  rate 
had  not  been  filed  with  the  Railroad  Commission,  and  that  the 
rate  which  should  have  been  charged  for  such  shipments  was  the 
rate  per  cord,  then  in  effect  and  duly  on  file  with  the  said  Com- 
mission ;  that  under  the  circumstances  the  rates  exacted  were  un- 
lawful ;  that  the  following  statement  covers  the  shipments  in  ques- 
tion, together  with  the  amounts  exacted  and  paid  by  the  peti- 
tioner, the  cordwood  rate  which  should  have  been  paid,  and  the 
amount  of  the  refund  demanded : 
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Car  No    49180,  Rockland  to  Edgerton, 

Charges  at  6  cts.  per  100  lbs $26.25 

"  $l.r>5  per  cord 19 .  38 

Amount  of  refund $6 .  87 

Car  No.  202769  Melvina  to  Edgerton, 

Charges  at  6  cts.  per  100  lbs $40.95 

"  $1.55  per  cord 30.23 

Amount  of  refund  demanded 10.72 

5  cars   from   Hopkins   Spur   to   Edgerton,   and   8   cars 
from  Steuben  to  Edgerton, 
Total  weight  472,800  lbs.,  at  5  cts.  per  100  lbs.   $236.40 
Charges  at  $1.45  per  cord 232.36 

Making  total  refund  on  entire  13  cars 4.04 

Making  the  total  amount  of  refund  demanded $21.63 

Wherefore,  the  petitioner  demands  that  the  respondent  be  or- 
dered to  refund  to  him  the  said  amount  of  $21.63,  being  the 
amount  unlawfully  exacted  of  the  petitioner  by  the  respondent 
on  said  above  mentioned  shipments. 

The  respondent  railway  company,  answering  the  petition  here- 
in, admits  the  formal  allegations  thereof  and  alleges  that  it  has 
not  as  yet  been  able  to  verify  the  movement  of  the  shipments 
alleged  in  the  petition,  and  therefore  neither  admits  nor  denies 
the  same  but  demands  that  petitioner  be  held  to  the  strict  proof 
thereof. 

Further  answering  the  petition,  the  respondent  denies  that  the 
rates  charged  and  exacted  upon  said  shipments,  if  they  moved 
as  alleged  in  the  petition,  were  unjust,  unreasonable  or  unlaw- 
ful, and  avers  that  the  rates  which  were  imposed  upon  said  ship- 
ments were  covered  by  lawfully  published  tariffs,  and  denies 
that  petitioner  has  been  overcharged  in  the  sum  of  $21.63  or  any 
other  amount  charged,  if  shipments  moved  as  alleged  in  the  pe- 
tition. 

The  matter  came  on  for  hearing  on  Feb.  8,  1910.  The  peti- 
tioner was  represented  in  person.  The  respondent  was  repre- 
sented by  F,  G.  Wright,  its  attorney. 

It  appears  from  the  record  that  on  Nov.  23,  1909,  the  Com- 
mission addressed  a  letter  to  the  respondent's  general  freight 
agent  at  Chicago,  referring  him  to  respondent's  tariff  G.  F.  D. 
No.  2768-B,  effective  March  18,  1907,  naming  rates  per  cord  on 
wood  for  fuel,  and  inquiring  whether  such  tariff  was  still  in  force 
without  amendment  or  change.  We  also  stated  that  the  agent  at 
Edgerton  refused  to  apply  these  rates,  for  the  reason  that  they 
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had  been  canceled.     In  reply  to  this  letter  the  general  freight 
agent  says : 

"At  the  time  we  issued  tariff  3675-A  to  take  effect  Jan.  3, 
1910,  a  mimeograph  tariff  was  also  issued,  under  our  No.  2768-C, 
which  canceled  tariff  2768-B  and  referred  to  tariff  3675-A  for 
the  rates." 

An  examination  of  the  file  discloses  that  G.  F.  D.  2768-C,  can- 
celing No.  2768-B,  was  not  filed  with  the  Commission  until  Dec. 
9,  1909,  and  therefore  did  not  become  legally  effective  until  Jan. 
9,  1910.  Consequently,  the  only  lawful  rates  that  could  have 
been  exacted  for  shipments  covered  by  G.  F.  D.  2768-B  prior  to 
Jan.  9,  1910,  were  those  provided  in  such  tariff. 

The  respondent  has  in  the  instant  case  taken  a  position  diamet- 
rically opposed  to  its  position  in  the  case  of  Kiel  Wooden  Ware 
Co.  V,  C.  M.  &  St.  P.  R.  Co.  3  W.  R.  C.  R.  597.  In  that  case  it 
filed  its  tariff  with  the  Commission,  but  failed  to  file  it  in  its  de- 
pot at  Kiel,  as  required  by  the  statute.  It  thereupon  contended 
that  because  of  its  failure  to  file  the  tariff  both  with  the  Com- 
mission and  in  the  office  at  Kiel,  it  had  not  become  legally  effect- 
ive. The  contention  was  sustained.  The  Commission  held  that 
in  order  to  make  a  tariff  legally  effective  it  must  be  filed  both 
with  the  Commission  and  in  the  office  from  which  the  shipment 
moved,  as  required  by  the  statute.  The  ruling  in  that  case  con- 
trols here. 

For  the  reasons  stated  we  find  that  the  rates  exacted  of  the  pe- 
titioner for  the  aforesaid  shipments  of  wood  for  fuel  were  un- 
lawful and  that  the  lawful  rates  to  have  exacted  for  such  ship- 
ments were  those  provided  in  respondent's  tariff  G.  F.  D.  No. 
2768-B. 

We  have  examined  the  original  expense  bills  issued,  and  find 
that  the  statement  of  charges  and  amount  of  overcharge  set 
forth  in  the  petition  are  correct. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  refund  to  the  petitioner  the 
sum  of  $21.63,  being  the  amount  unlawfully  exacted  of  the  peti- 
tioner by  the  respondent  on  the  aforesaid  shipments. 
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OSCEOLA  MILL  AND  ELEVATOR  COMPANY 

vs. 
MINNEAPOUS,   ST.    PAUL   AND   SAULT   STE.    MARIE  RAILWAY 
COMPANY. 


Decided  Feb.  19,  1910, 


Petition  alleging  overcharges  on  certain  shipments  of  rye  and  barley 
from  various  points  in  Wisconsin  to  Osceola,  Wis.  The  rate 
contended  for  had  been  agreed  upon  between  the  parties,  but 
the  respective  tariff  was  not  made  effective  until  after  the 
shipments  had  moved. 

Held:  That  the  rates  exacted  were  unusual  and  exorbitant  under  the 
circumstances.    Refund  ordered. 

The  petitioner  is  a  corporation  .engaged  in  the  grain  and  feed 
business  at  Osceola,  Wis.  It  alleges  that  several  months  prior  to 
the  movement  of  certain  shipments  hereinafter  referred  to,  the 
respondent  railway  company  agreed  to  establish  a  rate  of  1  ct. 
per  100  lbs.  on  rye  and  barley  shipped  to  Osceola  and  St.  Croix 
Falls,  Wis.,  from  certain  points  of  shipment,  for  milling  or  clean- 
ing and  re-shipping  the  same,  as  it  was  at  that  time  thus  trans- 
porting oats  in  carload  lots ;  that  during  the  months  of  Septem- 
ber, October  and  November,  1909,  the  petitioner,  relying  on 
such  agreement,  shipped  eleven  carloads  of  rye  and  barley  from 
Dresser  Jet.,  St.  Croix  Falls,  Hillsdale,  Amery,  Milltown,  Bar- 
ron, Ridgeland,  Dallas  and  Joel,  Wis.,  to  Osceola  for  cleaning 
and  re-shipment,  and  also  three  carloads  of  rye  from  Osceola, 
Wis.,  to  St.  Croix  Falls,  Wis.,  to  be  ground  and  re-shipped; 
that  the  railway  company  assessed  tariff  charges  on  the  above 
named  shipments  at  the  regular  local  tariff  rates,  as  per  its 
tariff  G.  F.  D.  No.  6069,  which  rates  were  as  follows : 

To  Osceola,  Wis.,  from  Dresser  Jet 3i^>  cts.  per  100  lbs. 

*  St.  Croix  Fans i^Z 

HillFdale,  Amery.  Milltown, 
Barron,  Ridgeland,  Dal- 
las and  Joel 6  "  " 

Prom  Osceola  to  St.  Croix  Palls 4^^         "  " 

That  the  respondent  issued  its  tariff  G.  F.  D.  No.  10479  to 
make  said  rate  legally  effective,  but  greatly  delayed  the  issuance 
of  the  same,  so  that  it  did  not  become  effective  until  Nov.  26^ 
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1909,  after  the  shipments  in  question  had  moved,  thereby  over- 
charging petitioner  thereon  to  the  extent  of  $383.05. 

Wherefore,  petitioner  prays  that  the  respondent  be  author- 
ized and  directed  to  refund  to  it  the  said  overcharge. 

The  respondent  railway  company,  answering  the  petition,  al- 
leges that  its  tariff  G.  F.  D.  No.  10479  was  issued  expressly  to 
cover  the  shipments  in  question,  but  the  respondent  delayed  pub- 
lishing the  same,  and  as  the  petitioner  was  much  in  need  of  the 
grain  at  its  mills,  it  was  obliged  to  ship  the  same  before  the  tar- 
iff became  effective;  and  that  under  the  circumstances  the  refund 
prayed  for  in  the  petition  should  be  authorized. 

The  claim  was  submitted  upon  the  papers,  pleadings,  docu- 
ments and  vouchers  on  file. 

It  seems  that  in  this  case  both  parties  knew  that  the  rates 
herein  sought  to  be  applied  to  the  shipments  in  question  were 
not  effective  when  the  shipments  moved,  but,  owing  to  exigency, 
the  petitioner  could  not  delay  the  shipments.  As  the  rates  ex- 
acted were  excessive  under  the  circumstances,  the  refund  should 
be  granted.  An  examination  of  the  freight  bills  shows  that  the 
amount  paid  by  the  petitioner  in  excess  of  the  rates  established 
by  respondent's  tariff  G.  F.  D.  No.  10479,  is  $383.05,  as  al- 
leged. 

Under  the  circumstances  disclosed  by  the  record,  we  find  and 
determine  that  the  rates  exacted  of  the  petitioner  for  the  afore- 
said shipments  are  unusual  and  exorbitant,  and  do  further  find 
that  the  reasonable  rates  to  have  charged  for  such  shipments 
would  have  been  the  rates  established  in  respondent's  tariff 
G.  F.  D.  No.  10479. 

Now,  Therefore,  it  is  Ordered,  That  the  Minneapolis,  St. 
Paul  and  Sault  Ste.  Marie  Railway  Company  refund  to  the  pe- 
titioner the  said  sum  of  $383.05. 
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SOMO  RIVER  LUMBER  COMPANY 

vs. 
WISCONSIN  AND  NORTHERN  RAILROAD  COMPANY, 
MINNEAPOLIS,    ST.    PAUL   AND    SAULT    STE.    MARIE    RAILWAY 

COMPANY 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Decided  Feh.  2  J,  1910. 


Petition  alleging  overcharges  on  a  shipment  of  two  carloads  of  lumber, 
respondents  having  exacted  the  sum  of  the  locals,  while  a  com- 
peting line  had  a  lower  through  rate  in  effect;  since  the  move- 
ment of  the  shipment  the  rate  contended  for  was  put  into 
effect. 

HeJd:  That  while  the  local  rates  exacted  in  and  of  themselves  are  not 
unreasonable,  under  the  circumstances  they  are  unusual.  Re- 
fund ordered. 

The  petitioner  is  a  corporation  engaged  in  manufacturing  lum- 
ber at  Tomahawk  and  Crandon,  \\'is.  It  alleges  that  on  July 
20,  1908,  it  shipped  two  cars  of  lumber  from  Crandon,  Wis., 
consigned  to  the  Menasha  Woodenvvare  Company,  at  Menasha, 
Wis.,  w'hich  cars  moved  over  the  respondents'  lines  between  said 
points,  respectively;  that  the  petitioner  was  charged  for  such 
shipments  the  combination  of  the  local  rates  upon  such  lines, 
which  made  a  total  of  9^4  cts.  per  cwt. ;  that  at  the  time  said 
shipments  moved,  the  through  rate  over  the  Chicago  &  North 
Western  Railway  was  8  cts. ;  that  since  the  movement  of  said 
two  cars  of  lumber  the  respondents  have  issued  a  tariff  provid- 
ing a  rate  of  8  cts.  per  cwt.  on  lumber  from  Crandon  to  Menasha ; 
that  said  combination  rate,  amounting  to  9^4  cts.,  was  an  un- 
usual and  excessive  charge,  and  that  a  rate  of  8  cts.  per  cwt. 
would  have  been  a  reasonable  charge  for  the  transportation  serv- 
ices performed  by  the  respondents  in  hauling  said  tw^o  cars  of 
lumber  from  Crandon  to  Menasha.  Wherefore,  petitioner  prays 
that  the  respondents  be  authorized  and  directed  to  refund  to  it 
the  amount  collected  upon  said  shipments  in  excess  of  the  rate 
of  8  cts.  per  cw^t. 

The  respondent  Wisconsin  &  Northern  Railroad  Company  ad- 
mits all  the  allegations  of  the  petition  and  joins  in  the  prayer 
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The  respondent  Minneapolis,  St.  Paul  &  Sault  Ste  Marie  Rail— 
Avay  Company  admits  that  the  shipments  moved  as  stated  in  the 
petition  and  at  the  rate  mentioned;  and  submits  to  the  Commis- 
sion the  question  whether  a  refund  should  be  made  under  the 
circumstances. 

The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  alleges 
that  it  has  not,  as  yet,  been  able  to  verify  the  movements  of  the 
two  shipments  in  question  or  the  allegations  concerning  combina- 
tion of  rates  which  were  charged,  and  neither  admits  nor  denies 
overcharges  on  the  shipment  in  question,  but  leaves  petitioner 
to  its  proof  thereof. 

The  case  was  submitted  upon  the  papers,  pleadings,  corre- 
spondence, documents,  vouchers  and  schedules  on  file. 

This  claim  was  originally  presented  to  the  Commission  on 
March  29,  1909.  We  do  not  believe  that  either  of  the  local 
rates  exacted  of  the  petitioner  in  and  of  itself  is  unreasonable. 
In  view,  however,  of  the  fact  that  the  respondents  desired  to 
participate  in  the  movement  of  lumber  between  Crandon  and 
Menasha,  it  was  unusual  for  them  not  to  have  provided  a  rate 
in  advance,  corresponding  to  the  rate  in  effect  on  a  competing 
line.  However,  as  the  respondents  have  voluntarily  put  in  effect 
a  joint  rate  of  8  cts.  per  cwt.,  corresponding  to  the  rate  in  effect 
on  the  competing  line,  it  is  manifestly  unfair  to  the  petitioner  to 
have  penalized  it  in  the  sum  oi  lyi  cts.  per  cwt.  for  favoring  the 
respondents  with  the  shipments  in  question,  which  could  have 
moved  over  the  competing  line,  and  would  have  so  moved  if 
the  petitioner  had  been  advised  of  the  legal  rates  effective  at  the 
time. 

With  some  reluctance  we  are  constrained  to  authorize  an 
award  in  this  case,  solely  on  the  ground  of  the  charge  exacted 
having  been  unusual  under  the  circumstances,  and  not  as  being 
an  exorbitant  exaction.  This  claim  is  on  the  border  line,  and  its 
validity  under  the  statute  is.  in  our  judgment,  exceedingly  doubt- 
ful. 

For  the  reasons  stated,  we  find  and  determine  that  the  combina- 
tion rates,  amounting  to  9^2  cts.  per  cwt.,  exacted  of  the  peti- 
tioner by  the  respondents  upon  the  aforesaid  shipments  of  lum-. 
ber,  are  unusual  under  the  circumstances  disclosed,  and  that  the 
reasonable  rate  for  such  shipments  would  have  been  8  cts.  per 
cwt. 
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Now,  Therefore,  it  is  Ordered,  That  the  Wisconsin  &  North- 
ern Railroad  Company,  the  Minneapolis,  St.  Paul  &  Sault  Ste. 
Marie  Railway  Company,  and  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  refund  to  the  petitioner  the  sum  of 
$16.30,  which  is  the  difference  between  the  charge  of  9^  cts. 
per  cwt.,  exacted  of  the  petitioner  for  the  aforesaid  shipments  of 
lumber,  and  the  charge  of  8  cts.  per  cwt. 


Digitized  by  VjOOQIC 


488 
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NEW  RICHMOND  ROLLER  MILLS  COMPANY 


vs. 


CHICAGO,  ST.  PAUL.  MINNEAPOLIS  AND  OMAHA  RAILWAY  COM- 
PANY. 


Decided  Feb.  2  J.  J910. 


In  this  case  it  is  alleged  that  certain  grain  shipments  stopped  at  Hud- 
son for  storage  and  cleaning  were  charged  the  sum  of  the  local 
rates;  that  such  charges  are  unreasonable  and  that  the  through 
rate  with  stoppage  in  transit  privilege  should  have  applied,  for 
the  reason  that  such  rates  were  in  effect  prior  to  the  shipments 
and  were  made  effective  subsequent  to  such  shipments,  and  that 
i  Hudson  is  practically  in  the  same  situation  as  other  points 

enjoying  such  rates. 
Held:  That  the  rate  exacted  was  unusual  and  exorbitant  and  refund 
ordered. 

The  petitioner  is  a  corporation  engaged  in  the  business  of  buy- 
ing, shipping,  storing  and  cleaning  grain  and  other  farm  products 
at  Hudson,  Wis.,  and  at  various  other  places  on  the  line  of  the 
respondent  railway  company.  It  alleges  that  on  various  dates 
in  August,  September  and  October,  1909,  and  subsequent  thereto, 
it  shipped  from  various  stations,  among  them  Clear  Lake,  Deer 
Park,  Stanton  and  Boardman.  certain  carloads  of  barley  to  its 
cleaning  house  in  Hudson,  Wis.,  there  to  be  cleaned  in  transit 
and  reshipped  to  Manitowoc  and  Milwaukee,  Wis. ;  that  the  fol- 
lowing schedule  shows  such  shipments  in  detail : 

OVERdlARC.K  ON  HaRI.EY  FROM  VARIOH"*  STATIONS  TO  MlLWArKEE  AXD  MANITOWOC. 

Cleaned  at  Hudinon. 


CarXo. 


Oct. 

2 

2(H;<'4 

Sep. 

2M 

fjiH^IK 

23  , 

liMTO 

" 

1 

Or;l. 

9 
1  1 

Sep. 

?.')  ' 

i:;;<:u 

"l 

Ort 

U 

tViMli 

4 

4-J-J.",S 

Sep. 

is 

i  SM'O 

ir. 

Wjr>»7s 

7 

r.:u42 

.T 

tU;!42 

Au>r 

2;5 

14NJ1H 

To  Hudson  fi-oni. 


C\vi\r  l.ake. 

I><  er  Park.. 

.  Stanton 

I  Stanton 

!  CU-ar  Lake. 
i  IMmt  I'ark.. 
!  Manton 


Cliai-  Lak»' 

Stanton 

l^MT  Park 

("Irar  Lako 

IMt  V'Avk 

Una  rd  Ml  an 

n.er  Park 

Si  anton 

Stanton 

Boanlrnan 


Lbs. 

Rat<-.  rts. 

<i(>,9S() 

71 

4t».G2t) 

.W.  2S0 

i 

541. '{80 

52.  {)20 

U 

5S».JMi«) 

71.  ('JO 

7 

K).7'M) 

7* 

.Sl.siH) 

i 

40.  m) 

i 

»i2.  {.m 

7i 

r>1.4.\() 

1 

44. (KH) 

5i 

01.  KW 

I 

.W.  7iH) 

.'.4.  KSO 

7 

44. 000 

5i 

t«;H>.  3tH> 
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Shiitmetittf  mit  of  HudHtm. 

Date.    '        ^,      X'  i«         Ti    1        «       I        T I  Rate,  Amount 

190i).     I         Car  No.  Ironi  Hudson  to  Lbs.        |        cents.       I    chaived. 


Dec.    6             112.12ri 

••       2                29.S(.9 

"       2                 4.4ST 

2               20.770 

rs 
fre 

Manlto\vo4- 

Maiiltowo** 

Manltowo«' 

ManltowtM* 

1 

Sl.S»i)0 

.1         tC>,2*)(» 

rt4.S>iH> 

dr).3iH) 

.j        5:>.(h50 
.1      3iV2.3<>(» 

124 

124 

124 
124 

$102  38 
HI  50 
81  13 
81  63 

'•    .  2               ol.37» 
2               M.MJT 
2               61.5i'.s 

Maiiiiowo**. . : 

Manitowoc 

1  Manitowoc 

94  13 

81  154 
81  t>4 

Nov.  H      Several  ra 

j  Milwaukee 

.  Milwaukee 

1 

Ight  into  Hudson 

(58  82 
490  :is 

'     iW.rK-io 

$1,1 1^  25 

Amount  t'harsred  for 

t>49  73 

Total 

$1,812  98 

}<houldhe9:w.5d011)s. 

at 

2*  clh 

l.U«  20 

Overcharsre ; '  $049  78 

Pethioner  further  alleges  that,  as  shown  by  the  foregoing 
schedule,  the  respondent  collected  freight  from  the  original 
points  of  shipment  to  Hud>on.  Wis.,  at  the  various  rates  in  ef- 
fect at  the  time  of  shipment,  and  again  collected,  as  shown  by 
said  schedule,  freight  upon  these  shipments  from  Hudson  to 
Manitowoc  and  Milwaukee,  the  total  amount  of  frei^^lit  co'.le.'ted 
being  the  sum  of  $1,8]  2.98. 

The  petitioner  further  alleges  that  the  respondent's  tariffs 
provided  that  grain  may  he  shipped  from  the  various  stations 
shown  in  said  schedule  to  any  station  intermediate  between 
point  of  shipment  and  Milwaukee  or  Manitowoc,  there  to  be 
stored  or  cleaned  in  transit  at  the  regular  tariff  rate  in  effect 
from  the  station  where  shipped  to  Milwaukee  or  Manitowoc, 
with  no  charge  for  the  stop  at  such  cleaning  or  storing  station; 
that  for  many  years  it  has  been  the  custom  of  the  respondent, 
through  instructions  issued  and  through  tariffs  regularly  printed, 
to  regard  Hudson  as  entitled  to  all  the  privileges  of  cleaning  or 
storing  in  transit  that  it  would  have  if  it  were  located  at  Xorth- 
line,  which  point  is  distant  three  miles  from  Hudson;  that,  be- 
lieving that  such  regulations  were  in  effect  at  the  time  these 
shipments  were  made,  petitioner  billed  the  cars  as  above  set 
forth,  but  that  some  time  after  these  shipments  had  been  made 
it  was  notified  by  the  respondent's  local  agent  at  Hudson  that  the 
auditor  of  the  railway  company,  in  its  general  office  in  St.  Paul, 
had  corrected  the  billing  on  these  cars,  so  as  to  make  the  local 
rate  from  point  of  shipment  to  Hudson  aj)ply  to  the  shipments. 
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and  had  canceled  the  credit  of  tonnage  in  the  transit  account^ 
thus  leaving  no  transit  available  for  the  shipment  of  the  grain 
from  Hudson  to  ]\Ianitowoc  when  so  made;  that  petitioner  has 
paid  the  local  rate  from  Hudson  to  Manitowoc  on*  shipments  of 
barley  when  made;  that  the  cancelation  of  the  regulations  pre- 
viously in  effect,  which  permitted  Hudson  to  be  considered  as 
intermediate  between  points  of  shipment  and  Milwaukee  and 
Manitowoc,  was  an  oversight  on  the  part  of  the  traffic  depart- 
ment of  the  railway  company,  w-hich  oversight  has  been  cor- 
rected by  the  publication  in  a  recent  tariff  of  regulations  w^hich 
will  permit,  in  the  future,  grain  to  be  cleaned  in  transit  at  Hud- 
son when  originating  at  points  north  of  Northline ;  that  it  was  un- 
reasonable to  charge  for  the  additional  haul  from  Northline  to 
Hudson  and  back,  as  shown  by  the  foregoing  schedule,  an 
amount  of  $649.78,  because  the  distance  of  this  additional  haul 
was  only  six  miles,  which  is  not  enough  to  cause  any  additional 
charge,  and  the  respondent  has,  by  issuing  an  amendment  to  this 
tariff,  acknowledged  that  this  charge  was  an  unreasonable  one. 
Petitioner  further  alleges  that  it  shipped  oats  and  barley  from 
Spring  Valley,  Knapp,  Hammond,  and  Baldwin  at  various  tmies 
betw^een  Sep.  1,  1909,  and  Jan.  1,  1910,  to  Hudson,  same  being 
stored  in  transit  at  Hudson  for  Ashland,  Wis.,  and  Superior, 
Wis.,  said  shipments  being  made  with  the  belief  of  the  petitioner 
that  tariffs  in  effect  provided  for  the  storing  in  transit  of  this 
grain  at  Hudson  upon  the  same  conditions  that  apply  if  the 
Hudson  storing  house  were  located  at  Northline,  as  stated  above, 
but  upon  the  discovery  of  the  auditor  that  no  such  tariff  was 
legally  in  existence  at  the  present  time,  all  of  these  bills  were 
changed,  making  the  local  charges  from  points  to  Hudson  apply, 
and  refusing  credit  of  transit  to  Ashland  and  Superior  upon  such 
tonnage ;  and  that  the  following  is  an  itemized  statement  of  the 
shipments  made  from  the  points  last  above  named: 
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To  Clean  in  Transit  for  Ashland,  Witt.,  Points. 


"m      C"'^''- 


From 


Oct.  23 
Nov.  2(1 
Si»i).  7 
Nov.  13 
Oct.     & 


U>>?4 
51371 
TKTrt 

3tJ20o 


S|)Hntr  Valley 
Sprintf  Vallf.v 
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Should  bo313.2CK)  Uw.  at  I0«ts. 
Amount  to<'olle<'t 


Lbs.        i    Kate.  cts. 


.i        52.7(M> 

.  I       75.  m) 

40.3»i() 

'•I        77.910 

I      313, 2(K) 


To  Clean  in  Transit  for  Sujxrior,  Wis. 


Amount 
charjred. 

«3«U>0 

53  12 
32  29 
46  44 

54  54 

«223  29 
313  20 

289  91 


Date. 
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Car  No. 


0<;l.  • 
Sep. 
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Should  be  779.9tjO  lbs.  at  7i  €ts. 
Amount  to  collect 


Lbs. 
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M  13 
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6i 

48  10 
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^ 

33  65 

72.100 

6 

43  2« 

57.  50 

6 

34  53 

52.720 

6 

31  t« 

60.510 

6 

36  31 

.5j'.6{H) 

6 

35  81 

52.  «H) 

6i 

34  44 

43  810 

61 

29  78 

59.9»0 

6 

35  W 

779.900 


$477  70 
584  97 


$107  27 


Wherefore,  the  petitioner  prays  that,  for  the  reasons  stated 
above  for  the  cancelation  of  charges  upon  cars  of  grain  originat- 
ing south  of  XorthHne  and  cleaned  in  Hudson  for  shipment 
north,  the  respondent  railway  company  may  be  directed  to  col- 
lect from  the  petitioner  additional  charges  upon  these  shipments 
necessary  to  make  the  charges  covering  the  through  rate  from 
point  of  shipment  to  Ashland  and  to  Superior,  respectively,  and 
that  the  petitioner  be  given  credit  at  Hudson  station  for  such 
tonnage  in  its  transit  account. 

The  respondent  railway  company,  answering  the  petition 
herein,  admits  all  the  material  allegations  thereof  and  alleges 
that  the  amounts  charged  the  petitioner  were  unreasonable,  and 
that  it  is  willing  to  make  adjustment  on  the  basis  prayed  in  the 
petition,  providing  the  Commission  wHll  authorize  it  so  to  do. 
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The  claim  was  submitted  on  the  papers,  pleadings,  documents, 
schedules  and  vouchers  on  file. 

The  shipments  in  question  were  charged  the  legal  rate  in  ef- 
fect at  the  time  of  their  movement.  Respondent's  tariff  G.  F.  D. 
No.  1125 — A,  effective  Feb.  24,  1909,  and  still  in  force,  provides 
for  the  cleaning  or  storing  in  transit  of  grain  at  intermediate 
points  between  points  of  shipment  and  that  of  destination  at  the 
rate  in  effect  on  direct  shipments.  This  tariff  provides  for 
points  not  on  the  direct  line,  as  follows : 

Minneapolis.  Minn.,  samo  rales,  etc..  as  St.  Paul.  Minn. 

Stilhvaior,  *'  *'  *'  *'  Si illwaier  Junction. 

Minnesoia  Transfer      '*  '*  **  St.  Paul,  Minn, 
liurkharclt.  Hoard  man 

and  New  Uichmond    **  "  '*  North  line.  Wis. 

Monomonie.  Wis.  **  "  **  Menomonie  .Junction,  Wis. 

('hii)i)e\va  Falls.  "  "  **  Kau  C'laire.  Wis. 

Anliiio,  KImhursl. 

Aniwa.  Hirnamwood. "  '*  "  Kland  Junction.  Wis. 

JetFerson,  Wis.  "  **  '*  .lelFerson  .lunclion.  Wis. 

Also,  effective  Feb.  1,  1910,  in  supplement  No.  10  to  said  tariff, 
there  is  a  provision  for  Hudson  at  the  same  rates  as  Northline 
on  intrastate  traffic  in  Wisconsin. 

Respondent's  tariff  G.  F.  D.  Xo.  749,  effective  April  18.  1898, 
canceled  by  G.  F.  D.  No.  1125.  effective  July  15,  1908,  provided 
for  cleaning  and  storing  of  grain  in  transit,  local,  over  respond- 
"Cnt's  line.  This  tariff  provided  that  Hudson  was  to  be  con- 
sidered on  the  direct  line  for  .shipments  between  stations  from 
Chapman  to  Knai)p,  both  inclusive,  and  Diihith,  Minn..  Superior, 
Ashland.  \\'ashburn  and  Bayfield,  \\'is.  G.  F.  D.  1125  did  not 
carry  this  provision,  so  that  from  July  15,  1908,  to  Feb.  1.  1910, 
Hudson  was  not  provided  for  as  taking  direct  or  main  line  rates, 
although,  as  shown  al)ove.  many  .points  similarly  situated  were 
thus  i)rovided  for.  Hudson  is  three  miles  from  Northline.  the 
point  where  shipments  from  Ashland.  Duluth  and  intermediate 
points  i)ass  when  destined  to  points  south.  ]\Iost  of  the  points 
provided  for  as  taking  main  line  rates  are  much  farther  from 
the  main  line  than  Hudson. 

An  examination  of  the  freight  bills  shows  that  the  statements 
contained  in  the  petition  are  correct.  Upon  the  shipments  com- 
prised in  the  first  statement  set  forth  in  the  petition,  the  amount 
of  the  excessive  charges  exacted  is  $649.78.  Upon  the  ship- 
ments shown  in  the  second  statement  set  forth  in  the  petition, 
the  petitioner  should  pay  the  railway  company  additional  amounts 
as  follows:  r"r-.r-.Mr> 
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$89.91  on  the  shipments  for  Ashland  transit  account,  and; 
$107.27  on  the  shipments  for  Superior  transit  account,  making  ."v 
total  of  $197.18,  which,  if  deducted  from  the  $649.78,  reduces  the 
amount  of  the  refund  claim  to  $452.60.  Such  an  adjustment 
will  leave  1,091,160  lbs.  of  barley  at  Hudson,  313,200  lbs.  o£ 
which  is  entitled  to  be  credited  to  Ashland  transit  account,  and 
the  balance,  777,960  lbs.,  to  the  Superior  transit  account,  to  be 
billed  out  of  Hudson  without  charge,  when  shipped  to  points 
entitled  to  take  Ashland  or  Superior  transit  rates. 

For  the  reasons  given  we  find  and  determine  that  the  rates  ex- 
acted of  the  petitioner  for  the  shipments  in  question,  comprised 
in  the  first  statement  set  forth  in  the  petition,  are  unusual  and 
exorbitant,  and  that  the  reasonable  rates  to  have  charged  for 
such  shipments  are  those  now  in  effect,  and  legally  applicable 
thereto. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company  may  adjust  the  pe- 
titioner's claim  herein  presented  in  the  manner  indicated  above,, 
and  refund  to  the  petitioner  the  sum  of  $452.60,  the  balance  due 
the  petitioner,  as  aforesaid. 
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WISCONSIN  BUTTER  MANITFACTTURERS  AND  MILK  PRODUCERS 

PROTECTIVE  ASSOCIATION 
vs. 
CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY, 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY, 
MINNEAPOLIS.    ST.    PAUL    AND    SAULT    STE.    MARIE    RAILWAY 

COMPANY, 
ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


Submitted  Feb.  8,  1910.    Decided  Feb.  25,  1910. 


Petitioner  complains  that  rule  27  of  the  western  classification  Nos.  45 
and  46  is  unjust  and  unreasonable  in  that  it  compels  the  mark- 
ing of  every  package  of  butter  and  eggs  with  the  full  name  ot 
the  consignee.  The  case  is  similar  to  that  of  So.  Wis.  Cheese 
Men's  Prot.  Assn.  et  al.  v.  W.  C.  R.  Co.  et  al.  3  W.  R.  C.  R.  459, 
which  is  followed. 

Held:  That  rule  No.  27  of  the  western  classification  is  unreasonable  as 
applied  to  shipments  of  butter  and  eggs,  insofar  as  it  requires 
the  full  name  of  the  consignee  to  be  written  on  each  package. 
Respondents  are  ordered  to  cease  and  desist  from  applying  that 
part  of  rule  27  to  said  class  of  shipments.  It  is  also  recom- 
mended that  all  carriers  apply  this  order  to  all  L.  C.  L.  ship- 
ments. 

Petitioner  is  a  mutual  association  composed  of  dealers  in  butter 
and  eggs,  having  its  headquarters  at  Madison,  Wis.  Generally 
speaking,  petitioner  represents  the  jobbers  engaged  in  the  butter 
and  egg  industry  in  the  state  of  Wisconsin.  The  petitioner  al- 
leges that  rule  27  of  the  western  classification  Nos.  45  and  46 
is  unjust  and  unreasonable,  insofar  as  it  compels  the  marking  of 
€very  package  of  butter  and  eggs  with  the  full  name  of  the  con- 
signee, which  entails  an  unnecessary  amount  of  labor  and  ex- 
pense upon  the  consignor. 

The  answers  of  the  respondent  railway  companies,  generally 
speaking,  take  the  same  ground,  to  the  effect  that  rule  27  of 
the  western  classification,  is  necessary  to  enable  the  carrier  to 
convey  safely  and  deliver  promptly  all  such  packages  of  butter 
and  eggs  to  the  proper  consignee  and  proper  destination;  that 
the  rule  avoids  confusion,  loss  and  damage  in  the  transportation 
of  freight  to  which  the  rule  applies;  that  failure  to  apply  the 
rule  would  entail  an  unreasonable  and  unjust  expense  and  an  un- 
necessary amount  of  labor  upon  the  carriers  of  said  coramodi- 
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ties,  and  that  no  sufficient  reason  can  be  advanced  why  an  ex- 
ception should  be  made  in  respect  to  butter  and  eggs. 

The  hearing  was  held  at  Madison,  Feb.  8,  1910.  The  follow- 
ing appearances  were  entered :  Oli/n  &  Butler  for  the  petitioner, 
Jones  &  Schubring  for  the  Illinois  Central  Railroad  Co.,  W.  G. 
Wheeler  for  the  Chicago  &  North  Western  Railway  Co.,  and 
F.  G.  Wright  for  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Co. 

In  all  substantial  respects  the  testimony  in  this  case  was  identi- 
cal with  that  offered  in  the  case  of  the  So.  Wis.  Cheese  Men's 
Pro.  Asso.  et  al  v.  III.  Cent.  R.  Co.  et  al.,  decided  May  6,  1909, 
3  W.  R.  C.  R.  459. 

On  behalf  of  petitioner  it  was  urged  that  rule  27  compelled 
a  large  amount  of  extra  and  unnecessary  expense,  trouble  and 
labor,  and  that  the  secrets  of  the  business,  which  constitute  a 
valuable  asset,  were  unnecessarily  revealed,  to  the  loss  and  in- 
jury of  the  jobber  who  had  established  his  business  at  the  ex- 
pense of  time  and  money.  The  contention  with  respect  to  se- 
crecy impresses  us  as  without  merit,  even  more  forcibly  than  in 
the  case  of  the  Cheese  Men's  Protective  Association.  We  be- 
lieve that  this  contention  is  essentially  pernicious  and  against 
sound  public  policy. 

"This  part  of  the  testimony  is  practically  a  plea  of  petitioning 
cheese  men  to  the  Railroad  Commission  to  employ  its  official 
power  to  protect  the  cheese  men  in  whatever  profits  they  may 
reap  at  the  expense  of  the  producers  and  consumers.  We  ex- 
press no  opinion  regarding  the  value  of  the  services  performed 
by  the  petitioners  as  a  class ;  but  it  is  certainly  novel  to  invoke  a 
governmental  authority  for  the  purpose  of  preventing  the  pro- 
ducer and  consumer  from  getting  closer  and  dealing  more  di- 
rectly with  each  other."  (etc.)  So.  Wis.  Cheese  Men's  Prot. 
Ass^n  et  al.  v.  W.  C.  R.  Co.  et  al  3  W.  R.  C  R.  459,  465. 

Petitioner  also  contended  that  the  writing  of  the  full  name 
and  address  of  the  consignee  upon  each  individual  package  was 
impossible  in  many  instances,  when  the  persons  hauling  butter 
and  eggs  to  the  railway  station  arrived  so  late  that  the  interval 
between  the  time  of  arrival  at  the  station  and  the  time  of  the 
departure  of  the  train  which  is  to  carry  said  shipment  was  too 
brief  to  permit  of  the  necessary  work  being  done.  Except  inso- 
far as  the  writing  of  the  full  name  involves  additional  time,  we 
think  this  contention  is  without  merit.  It  should  be  unnecessary 
to  point  out  that  shippers  of  butter  and  eggs  must  themsel^e$|^ 
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see  to  it  that  they  arrive  at  the  station  in  sufficient  time  to  per- 
mit of  the  proper  marking  of  all  packages,  and  if  all  packages 
cannot  be  so  marked  before  the  arrival  of  the  train,  that  the  rail- 
way company  is  fully  justified  in  refusing  to  take  them  on  that 
train,  and  in  refusing  to  hold  the  train  to  the  detriment  of  many 
other  shippers  until  each  individual  shipment  can  be  marked  in 
accordance  with  the  proper  rule. 

On  behalf  of  the  respondents  it  was  contended  in  this  case^ 
as  in  the  earlier  case,  that  the  rigid  application  of  rule  27,  as  it 
now  stands,  would  insure  prompt  forwarding  and  delivery  of 
packages  of  freight  and  reduce  the  loss  incidental  to  such  ship- 
ments. Instances  were  cited  where  trains  had  been  delayed  on 
account  of  the  improper  marking  of  packages  of  freight.  One 
instance  in  particular,  which  was  cited  as  having  resulted  from 
the  application  of  rule  27  as  modified  by  the  previous  order  of 
the  Commission,  appears  to  have  been  relied  upon  by  the  re- 
spondents to  demonstrate  the  necessity  of  the  enforcement  of  the 
said  rule.  In  that  case,  however,  there  were  only  two  capital 
letters,  the  initials  of  the  consignee,  without  the  name  of  the  sta- 
tion. Respondents  apparently  assume  that  the  omission  of  the 
name  of  the  station  was  in  accordance  with  the  order  of  the 
Commission  in  the  Cheese  Men's  Case.  This  is  not  our  under- 
standing of  that  order.  On  the  contrary,  that  order  assumes  that 
the  shippers  will  be  required  to  mark  every  package  with  the 
name  of  the  station  to  which  such  package  is  to  be  shipped,  but 
it  modifies  rule  27  in  that  it  permits  the  use  of  initials  or  other 
distinguishing  marks  in  place  of  the  full  name  of  the  consignee. 
At  no  time  did  the  Commission  have  information  to  the  effect 
that  it  had  been  customar}^  before  the  promulgation  of  rule  27, 
if  such  was  the  custom,  to  offer  shipments  with  nothing  but  a 
single  identifying  mark  or  a  letter  or  two.  A.  B.,  or  similar 
designation,  meaning  anybody,  anywhere,  cannot  possibly  be  con- 
strued as  a  proper  marking  of  a  package  of  freight  within  the 
meaning  of  the  previous  order  of  the  Commission.  . 

In  this  connection  it  should  be  observed  that  the  present  peti- 
tion is  directed  expressly  against  the  requirement  of  the  full 
name,  and  not  against  the  writing  of  the  name  of  the  station. 
Counsel  for  petitioner  and  counsel  for  one  of  the  respondents 
apparently  agree  fully  upon  this  point,  for  when  it  was  urged  on 
the  part  of  the  respondents  that  the  writing  of  the  initials  of 
the  consignee  constituted  a  compliance  with  the  rule  as^  inter-j 
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preted  by  the  carriers,  counsel  for  petitioner  replied  that  that 
was  all  for  which  petitioner  was  contending.  Although  there 
is  something  in  the  testimony  in  the  instant  case  which  might 
lead  one  to  conclude  that  some  members  of  the  petitioning  or- 
ganization have  in  view  the  omission  of  both  the  full  name  and 
the  place,  we  desire  expressly  to  state  that,  in  our  judgment,  the 
omission  of  the  name  of  the  station  is  not  an  open  question  and 
is  not  before  the  Commission,  nor  was  it  before  the  Commission 
in  the  previous  proceeding. 

The  leading  features  of  the  present  case  were  somewhat  fully 
discussed  in  the  earlier  case,  3  W.  R.  C.  R.  459,  and  we  shall 
not  repeat  what  was  said  there.  The  two  cases  should  be  in- 
terpreted together  and  regarded  as  one. 

As  we  understand  and  interpret  the  facts,  only  one  conclu- 
sion appears  to  us  to  be  possible,  viz.,  that  rule  27  is  not  a  rea- 
sonable rule  insofar  as  it  requires  the  full  name  of  the  consignee 
to  be  written  upon  every  package.  It  is  assumed  that  the  sta- 
tion address  will,  of  course,  be  required  for  all  shipments.  Nor 
do  we  pass  upon  other  features  of  rule  27.  We  are  unable  to- 
find  in  all  the  testimony  which  has  been  submitted  a  single  valid 
reason  for  refusing  to  modify  by  order  rule  27  to  the  extent  of 
permitting  shippers  to  employ  the  initials  of  a  consignee  or  other 
distinguishing  mark  in  place  of  the  full  name  written  out  in  its 
entirety,  and  we  respectfully  recommend  to  all  carriers  doing 
business  in  Wisconsin,  that  they  seriously  consider  the  advisa- 
bility of  modifying  rule  27  in  the  manner  indicated  for  all  ship- 
ments of  L.  C.  L.  freight,  except  in  those  cases,  if  there  be  any, 
where  sufficient  reason  exists  for  not  applying  the  modified  rule. 

It  is  Therefore  Ordered,  That  the  respondents  cease  and 
desist  from  applying  that  part  of  rule  27  which  compels  ship- 
pers to  mark  each  bundle,  package  or  piece  of  less  than  carload 
freight  with  the  full  name  of  the  consignee.  All  other  parts  of 
rule  27,  such  as  that  part  which  requires  the  name  of  the  sta- 
tion, town  or  city  and  the  state  to  be  marked  on  each  package^ 
are  unaffected  by  this  order. 
32— R.  D. 
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A.  J.  BRANDEL 

VS. 
CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY. 


Decided  Feb.  26,  1910. 


Petition  alleging  overcharge  on  shipment  of  motor  boat  from  Oshkosh 
to  Fort  Atkinson. 

Held:  That  the  tariff  under  which  charge  was  exacted  w^as  not  the 
tariff  applicable  and  refund  is  ordered  on  basis  of  tariff  ap- 
plicable. 

The  petitioner  resides  at  Fort  Atkinson,  Wis.,  and  is  a  dealer 
in  shoes.  He  alleges  that  on  June  1,  1909,  he  received  from 
the  Lewis  Boat  Works  of  Oshkosh,  Wis.,  a  motor  boat,  whicli 
weighed  not  to  exceed  1,300  lbs.,  which  was  shipped  over  the 
line  of  the  respondent  railway  company,  and  for  the  transporta- 
tion of  which  the  said  company  exacted  of  him  the  sum  of 
$17.50 ;  that  he  is  informed  and  believes  that  the  legal  rate  which 
should  be  charged  for  said  shipment  is  the  sum  of  70  cts.  per 
100  lbs.  actual  weight;  that  on  June  26,  1909,  he  filed  his  com- 
plaint with  the  Railroad  Commission  of  Wisconsin,  and  on  July 
6,  1909,  complained  to  the  respondent  railway  company  of  said 
overcharge,  but  the  latter  declined  and  refused  to  refund  to  the 
petitioner  said  overcharge.  Wherefore,  petitioner  prays  that  the 
respondent  be  required  and  directed  to  refund  to  him  the  sum  of 
$8.40. 

The  respondent,  answering  the  petition,  admits-  that  it  re- 
ceived and  handled  the  shipment  described  in  the  petition,  and 
says  that  the  rates  which  were  charged  thereon  were  the  legal 
rates  in  effect  at  the  time  of  the  movement  thereof,  viz.,  2j4 
times  the  first  class  rate  with  a  minimum  of  5,000  lbs.  at  first 
class  rate;  that  the  rate  which  is  claimed  by  the  petitioner  as 
applicable  to  said  shipment  would  have  applied  if  the  shipment 
could  have  been  handled  and  loaded  through  the  side  door  of 
an  ordinary  36- foot  box  car,  but  that  this  could  not  be  done,  and 
therefore  under  the  classification  the  higher  rate  applied. 

The  claim  was  submitted  upon  the  papers,  pleadiojgp^  dociL- 
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The  shipment  in  question  moved  June  1,  1909,  from  Oshkosh 
to  Fort  Atkinson,  over  respondent's  lines.  It  was  loaded  in 
respondent's  car  No.  39710,  which  is  a  40-foot  box  car,  accord- 
ing to  the  Railway  Equipment  Register.  Western  classification, 
No.  46,  in  effect  June  1,  1909,  and  applicable  to  this  shipment, 
specifically  provided  for  "launches  loacled  through  ordinary 
sliding  side  doors  of  box  cars"  at  double  first  class  rate.  Re- 
spondent's tariff  G.  F.  D.  No.  UOOO,  in  effect  June  1,  1909,  . 
and  applicable  to  this  shipment,  named  rate  between  Oshkosh 
and  Fort  Atkinson  of  35  cts.  on  first  class,  which  is  70  cts.  on 
double  first  class.  It  is  not  disputed  that  the  shipment  did  not 
weigh  in  excess  of  1,300  lbs.,  which,  at  70  cts.  per  100  lbs.,  would 
have  made  the  charge  $9.10.  The  shipment  was  charged  as  per 
minimum  loading  requirement,  5,000  lbs.,  at  35  cts.,  making 
$17.50,  or  $8.40  in  excess  of  the  charge  at  the  rate  of  70  cts. 
per  100  lbs.  on  the  actual  weight. 

The  respondent  contends  that  the  rate  claimed  by  the  peti- 
tioner would  have  applied  "if  the  shipment  could  have  been 
handled  and  loaded  through  the  side  door  of  an  ordinary  36- foot 
box  car."  This  provision  is  evidently  taken  from  rule  17 — B 
of  the  above  classification,  which  reads  as  follows: 

"An  article  too  large  to  be. loaded  through  the  side  door  of  a 
36- foot  box  car  or  stock  car,  or  too  long  to  be  loaded  through 
the  end  window  thereof,  shall  (unless  otherwise  specified  in  the 
classification)  be  charged  actual  weight  and  class  rate,  provided 
that  in  no  case  shall  the  charge  for  the  entire  shipment  be  less 
than  5,000  pounds  at  first  class  rate." 

But,  as  launches  are  otherwise  specifically  provided  for  in  the 
classification,  the  above  rule  is  not  applicable  thereto.  As  this 
rule  apparently  does  not  apply  to  launches,  the  only  question  to 
be  considered  in  connection  with  this  shipment  is  what  is  meant 
by  "ordinary  sliding  side  doors  of  box  cars."  The  specific  pro- 
vision for  launches  in  the  classification  is  evidently  intended  to 
eliminate  the  length  provision  of  the  general  rule  (rule  17 — B), 
but  the  phrase  "ordinary  sliding  side  doors"  was  intended  to 
mean  ordinary  doors  of  ordinary  box  cars.  In  the  absence  of 
any  definition  to  the  contrary,  the  terms  must  be  construed  as 
used  in  their  ordinary  and  popular  sense. 

The  car  used  for  the  shipment  in  question  was  a  "furniture 
and  vehicle"  car,  40  feet  x  8.2V2  feet  x  8.81/0  feet,  with  doubt- 
less a  much  larger  door  than  would  be  found  on  [apye ordinary  box! 
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car.  "Furniture  and  vehicle''  cars  are  not  generally  used  for 
L.  C.  L.  shipments.  It  therefore  seems  probable  that  this  car 
was  furnished  exclusively  for  the  shipment  of  this  launch,  and 
not  at  the  convenience  of  the  carrier. 

Under  the  circumstances  disclosed,  it  appears  that  the  re- 
spondent applied  the  wrong  rate  to  the  shipment  in  question,  and 
as  a  result  an  illegal  charge  was  exacted.  We  therefore  find  and 
determine  that  the  rate  exacted  of  the  petitioner  by  the  respond- 
ent for  the  aforesaid  shipment  was  erroneous  and  illegal,  and  da 
further  find  that  the  reasonable  rate  to  have  applied  to  such  ship- 
ment was  70  cts.  per  100  lbs.  upon  actual  weight. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago  &  North 
Western  Railway  Company  be  and  the  same  is  hereby  authorized 
and  directed  to  refund  to  the  petitioner,  A.  J.  Brandel,  the  sun> 
of  $8.40,  being  the  amount  exacted  of  him  for  the  aforesaid  ship- 
ment in  excess  of  the  reasonable  and  lawful  charge  therefor.  • 


Digitized  by  VjOOQIC 


STATE  JOURNAL  PTG.  CO.  V,  MADISON  GAS  &  ELECTRIC  CO.      501 


•STATE  JOURNAL  PRINTING  COMPANY  et  al. 

VS. 

MADISON  GAS   AND  ELECTRIC   COMPANY. 


Decided  March  8,  1910. 


The  petition  in  this  case  alleges  in  substance  that  the  rates  for  gas 
and  for  electric  current  are  excessive  and  discriminatory,  and 
that  the  services  rendered  by  the  respondent,  both  by  the  gas 
and  the  electric  plants,  are  inadequate. 

Since,  public  utilities  are  entitled  to  earnings  for  the  eervices  they 
render  that  will  cover  ail  reasonable  operating  expenses,  in- 
cluding depreciation  and  a  fair  return  on  a  fair  valuation  of 
the  property  used  and  useful  in  perfonning  the  public  serv- 
ices, the  Issues  raised  in  this  case  necessarily  embrace, 
among  other  things,  what  constitutes  a  fair  valuation  of 
the  property  of  the  plant  that  is  devoted  to  public  use.  the 
gross  earnings  under  the  present  rates,  and  what  constitutes  a 
reasonable  amount  for  operating  expenses  when  depreciation 
of  the  physical  property  and  adequate  returns  on  the  Invest- 
ment are  Included  therein. 

With  respect  to  the  valuation  it  was  found  that  for  the  purposes  of 
these  proceedings  the  fair  vaue  on  the  property  involved  was 
placed  at  no't  less  than  $412,000  for  the  gas  plant,  and  at  not 
less  than  $535,000  for  the  electric  plant.  In  arriving  at  these 
values  consideration  was  given  to  the  cost  of  reproducing 
these  plants  new:  the  cost  of  reproduction  new  less  deprecia- 
tion, or  their  present  value;  the  original  cost  of  these  plants 
and  their  book  value  to  the  present  owners,  as  disclosed  by 
the  construction  accounts  and  balance  sheets;  their  capitaliza- 
tion; their  earning  value  as  based  on  a  7.5  per  cent  earning 
basis  for  the  gas  plant  and  on  an  8  per  cent  earning  basis  for 
the  electric  plant:  and  on  various  other  factors  that  are  more 
or  less  closely  related  to  the  question  of  valuation. 

In  determining  the  cost  of  reproduction  new.  allowances  were  made 
for  the  natural  increases  in  the  va'ue  of  certain  property, 
and  about  12  per  cpnt  on  the  costs  vas  allowed  as  interest  on 
the  money  used  for  construction,  engineering  services  and  con- 
tingencies of  the  material  and  labor  which  enter  Into  the 
construction,  while  in  fixing  the  unit  costs  certain  allowances 
were  also  made  for  the  fact  that  a  part  of  each  plant  was 
constructed  bv  piecemeal.  The  cost-values  thus  determined 
upon  were  further  increased  by  what  was  regarded  as  an 
adequate  amount  for  working  capital.  On  the  other  hand, 
property  for  which  rentals  were  paid,  and  expenses  which,  In 
this  case,  had  not  been  incurred,  such  as  the  extra  cost  of 
laying  pipes  In  paved  streets,  as  well  as  certain  other  outlays, 
such  as  the  cost  of  service  connections,  which,  under  the  facts 
in  this  case.  It  was  thought  proper  to  treat  as  an  operating 
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rather  than  as  a  construction  cost,  have  not  been  included  Ii> 
the  valuation. 

With  respect  to  the  gross  earnings,  it  was  found  that  for  the  gas  plant 
they  amounted  to  about  $122,639.45  for  the  calendar  year  1907. 
to  about  i  136,435.67  for  the  calendar  year  1908,  and  to  about 
$141,272.53  for  the  fiscal  year  ending  June  30,  1909.  For  the 
remaining  years,  back  to  1896,  the  gross  earnings  ranged  from 
$114,536  in  1906,  to  $30,496  in  1896.  For  the  electric  plant 
the  gross  earnings  amounted  to  $185,958.15  In  1907,  $191,424.71 
in  1908.  and  $199,892.96  in  1909.  For  the  remaining  years  of 
the  period  covered  the  earnings  of  the  electric  plant  varied 
from  $33,082  in  1896  to  ^59,464  in  1906. 

With  respect  to  the  operating  expenses  proper,  that  is,  all  legitimate 
items  of  expense  in  operating  the  plants  and  conducting  their 
business,  except  depreciation  of  the  property  of  the  plants  and 
Interest  and  profits  on  the  investment,  it  was  found  that  for 
the  gas  plant  they  amounted  to  about  $77,682.58  and  $86,619.68, 
respectively,  for  the  calendar  years  1907  and  1908,  and  to 
$82,615.42  for  the  fiscal  year  ending  June  30,  1909;  and  that 
for  the  electric  plant  they  amounted  to  about  $117,516.35  and 
$103,752.81  for  the  calendar  years  1907  and  1908.  and  to  $100,- 
293.90  for  the  fiscal  year  1909.  For  the  remaining  years  dur- 
ing the  period  covered  the  operating  expenses  for  both  plants 
are  given  in  tables  XII  and  XIII. 

In  computing  the  total  cost  of  the  services  in  this  case,  depreciation 
and  the  returns  upon  the  investment  were  also  regarded  as 
costs.  With  respect  to  depreciation,  the  facts  obtained  tend  to 
show  that  the  sinking  fund  method  of  computing  depreciation 
is,  on  the  whole,  fairer  than  the  straight  line  method,  and  that 
the  advantages  of  the  sinking  fund  method  tend  to  Increase 
with  increases  in  the  average  life  of  the  utilities.  In  this 
case  the  depreciation  was  computed  on  a  2  per  cent  sinking 
fund  basis  for  the  gas  plant,  which  was  found  to  have  an 
average  life  of  about  30  years,  and  on  the  straight  line  basis 
for  the  electric  plant,  the  average  life  of  which  was  only  about. 
17  years.  With  respect  to  the  returns  on  the  Investment,  the 
facts  brought  out  and  analyzed  lead  to  the  conclusion  that,  in 
this  case,  both  interest  and  profits  combined  on  the  valuations, 
as  given  herein,  should  not  be  placed  at  lower  figures  than 
about  iVo  per  cent  on  the  gas  plant  and  about  8  per  cent  on 
the   electric   plant. 

The  sums  which  were  thus  regarded  as  reasonable  allowances  for  de- 
preciation amounted  to  57,451.86  in  1907,  $7,722.77  in  1908, 
and  $7,891.33  in  1909  for  the  gas  plant:  while  for  the  electric 
plant  they  amounted  to  $20,858.63  in  1907.  $24,693.66  in  1908, 
and  $25,029.11  in  1909.  For  interest  and  profit  under  the 
above  rates  the  allowances  for  the  gas  plant  footed  up  to 
$29,838.38  in  1907.  $30,882.37  in  1908.  and  $31,340.78  in  1909; 
while  for  the  electric  plant  they  were  $36,662.00  in  1907,  $42,- 
786.00  in  1908,  and  $43,284.88  in  1909. 

The  total  operating  expenses,  including  depreciation,  interest  and 
profit  as  just  given,  as  well  as  bad  debts,  amounted  to  $116,- 
172.82  in  1907,  $126,400.86  in  1908,  and  $123,047.53  in  1909  for 
the  gas  plant:  and  to  ^176,152.34  in  1907,  $172,376.37  in  1908, 
and  $169,807.89  in  1909  for  the  electric  plant. 

From  the  facts  disclosed  with  respect  to  the  valuation  and  earnings  of 
the  plants,  and  from  these  operating  expenses,  depreciation 
and  returns  on  the  investment,  as  w»ell  as  from  other  facts, 
it  appears  that  the  present  rate  schedules  of  the  respondent 
were  maintained  at  a  somewhat  higher  level  than  was  regarded. 
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as  equitable  under  the  circumstances,  and  for  this  and  other 
reasons  it  was  deemed  just  and  fair  that  some  reduction  should 
be  made  in  these  rates,  and  further,  that  they  should  be  so 
readjusted  in"  other  respects  as  to  eliminate  any  inequalities 
that  might  exist  as  between  the  various  classes  of  consumers. 

In  order  to  determine  the  amount  of  these  reductions  and  of  such 
other  charges  as  might  be  found  proper,  it  was  necessary  to 
so  classify  the  operating  expenses,  and  to  obtain  such  other 
data  in  connection  therewith,  as  to  enable  reasonably  accurate 
costs  per  unit  of  the  services  rendered  to  be  computed. 

For  the  electric  plant  such  classification  of  the  expenses  and  such 
operating  and  consumers'  data  as  those  just  referred  to,  are 
found  in  tables  XVII  to  XXIX,  inclusive,  and  in  the  analyses 
which  accompany  these  tables.  For  the  gas  plant  these  facts 
are  found  in  tables  XXX  to  XXXIX,  inclusive,  and  in  the 
analyses  which  accompany  these  tables.  These  tables  and 
data  are  of  such  nature  that  they  cannot  be  conveniently  sum- 
marized at  this  point.  Tables  for  both  plants  are  also  in- 
cluded showing  the  probable  revenue  under  the  rates  given  in 
the  order  herein. 

From  the  costs  per  unit  of  service  as  thus  computed,  and  from  the 
numerous  other  factors  which  required  consideration  In  this 
connection,  were  determined  the  respective  amounts  per  each 
unit  of  service  in  each  of  the  various  departments  which,  un- 
der the  circumstances,  were  regarded  as  reasonable  rates  for 
the  services  involved  and  which  are  embodied  in  the  order 
herein.  The  rates  which  are  thus  given  in  this  order  are, 
on  the  whole,  somewhat  lower  than  those  now  in  effect,  al- 
though there  are  individual  exceptions  to  this  in  instances 
where  the  rates  in  the  present  rate  schedules  do  not  appear 
to  be  adjusted  on  any  uniform  basis. 

With  respeet  to  the  quality  and  adequacy  of  the  services  rendered  by 
the  respondent,  it  was  found  that  any  deficiencies  in  the 
same,  that  may  have  existed  at  the  time  the  petitions  were 
filed,  have  since  been  remedied  and  that  upon  this  point  no 
order  is  required  at  this  time.     It  was 

Held:  That  the  rates  should  be  readjusted  as  provided  by  the  order  in 
this  case 


STATEMENT  OF  FACTS. 

The  complaint  in  the  above  entitled  matter  was  filed  with  the 
Commission  on  July  12,  1907,  alleging  inferior  service  and  exces- 
sive rates  for  gas.  The  matter  of  the  service  and  rates  of  re- 
spondent also  came  before  the  Commission,  on  the  same  date  as 
the  filing  of  this  complaint,  in  the  form  of  a  letter  signed  by  John 
Corscot,  general  manager  of  respondent,  asking  that  the  Commis- 
sion make  a  thorough  investigation  of  respondent  under  the  pro- 
visions of  the  Public  UtiHties  Law.  On  Dec.  11,  1907,  respond- 
ent filed  with  the  Commission  an  application  for  authority  to  ad- 
just or  increase  certain  rates.  The  city  of  Madison,  by  the  city 
attorney  thereof,  filed,  on  Feb.  24,  1908,  formal  objection  to  the 
application  of  respondent  to  adjust  certain  rates.  The  entire  mat- 
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ter,  involving  the  service  and  rates  of  charge  of  respondent  Madi- 
son Gas  and  Electric  Company,  was  heard  and  considered  as 
though  brought  before  the  Commission  by  the  original  complaint. 

The  complaint  alleged : 

"That  the  complainants  are  persons,  firms  and  corporations  resi- 
dent within  and  having  their  principal  places  of  business  in  the 
city  of  Madison,  Dane  county,  Wisconsin,  and  that  the  corpora- 
tions subscribing  this  complaint  are  organized  under  and  are  trans- 
acting business  in  pursuance  of  the  laws  of  the  state  of  Wisconsin; 

"That  the  Madison  Gas  and  Electric  Company  is  a  public  utility 
organized  under  and  transacting  business  by  virtue  of  the  laws  of 
the  state  of  Wisconsin  as  a  corporation  and  as  such  is  the  owner 
and  in  control  of  a  gas  plant  and  equipment  within  the  city  of 
Madison,  Dane  county,  Wisconsin,  and  as  such  operates  and 
manages  the  said  plant  and  equipment  within  the  said  city  of 
Madison  for  the  producing,  transmitting  and  delivering  and  fur- 
nishing of  heat,  light  and  power  to  and  for  the  public ; 

**That  the  said  Aladison  Gas  and  Electric  Company  charges  and 
exacts  the  following  rates  for  all  gas  so  furnished  by  it  as  these 
complainants  are  informed  and  believe,  to-wit: 

First  1,000  cubic  feet  at  $1.50  gross  per  thousand  cubic  feet. 
Next  4,000  cubic  feet  at  $1.40  gross  per  thousand  cubic  feet. 
Over   5.000  cubic  fset  at  $1.25  gross  per  thousand  cubic  feet. 

"Each  of  said  rates  being  subject  to  a  di- count  of  25  cents  per 
thousand  cubic  feet  if  paid  each  month  by  the  tenth  day  thereof. 

*'That  these  complainants  are  required  to  and  do  pay  said  Madi- 
son Gas  and  Electric  C^^nipany  the  said  prices  for  gas  and  com- 
plainants say  that  the  siiid  rates  and  charges  are,  as  they  verily 
believe,  unreasonable  and  should  be  reduced  to  rates  and  charges 
which  will  be  reasonable  to  the  public  and  which  will  at  the  same 
time  produce  for  the  said  Madison  Gas  and  Electric  Company  a 
reasonable  return  on  tlie  value  of  its  said  plant. 

"Complainants  further  say  that  they  are  informed  and  believe 
that  the  said  Madison  Gas  and  Electric  Company,  in  the  produc- 
tion and  delivery  of  gas  for  heat  and  light  to  the  public  in  the  city 
of  Madison,  Wisconsin,  is  in  the  practice  of  adulterating  and  does 
adulterate  the  gas  it  furnishes  to  the  said  public  by  the  use  of 
large  quantities  of  nitro<2:cn  and  that  said  practice  is  unreasonable; 
that  it  is  in  the  practice  of  furnishing  and  does  furnish  to  the  said 
public  fuel  and  illuminating  gas  for  heat  and  light  which  contains 
a  large  percentage  of  nitrogen  varying  in  amount  from  10%  to 
20%  or  more  of  the  gas  so  furnrshed  and  that  the  said  nitrogen 
has  neither  heating  nor  lighting  value  and  that  the  said  practice  is 
unreasonable  and  the  service  so  furnished  by  the  said  Madison 
Gas  and  Electric  Company  is  insufficient. 

"Complainants  further  say  that  the  said  Madison  Gas  and  Elec- 
tric Company  is  in  the  practice  of  charging  and  does  charge  for  the 
cas  so  furnished  by  it  the  rates,  prices  and  schedules  hereinbefore 
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set  forth  without  regard  to  the  quantities  of  nitrogen  or  other  adul- 
terants therei.i  contained  and  that  the  said  practice  and  the  said 
rates,  prices  and  schedules  are  unreasonable." 

The  prayer  of  the  complaint  was  that  the  Commission  institute 
and  make  such  investigation  and  make  such  orders  in  respect  to 
practices,  rates  and  charges  in  the  complaint  specified  as  might  be 
deemed  necessary  and  as  might  be  authorized  by  law. 

Respondent  ^filed  its  answer  on  Feb.  7,  1908,  being  in  its  ma- 
terial parts  as  follows : 

''Said  company  admits  that  the  complainants  are  persons,  firms 
and  corporations,  resident  within  and  having  their  principal  places 
of  business  in  the  city  of  Madison,  Dane  county,  Wisconsin,  and 
that  the  corporate  complainants  are  organized  and  transacting  busi- 
ness in  pursuance  of  the  laws  of  the  state  of  Wisconsin. 

"Said  company  admits  that  Tt  is  a  public  utility  organized  and 
transacting  business  in  virtue  and  pursuant  to  the  laws  of  the  state 
of  Wisconsin,  as  a  corporation,  and  that  as  such  it  is  the  owner 
and  in  control  of  a  gas  plant  and  equipment  within  the  city  of 
Madison,  in  said  Dane  county,  and  that  it  operates  and  manages 
such  plant  and  equipment  within  said  city  for  the  producing, 
transmitting  and  delivering  of  heat  and  light  to  the  public. 

"Said  company  admits  that  it  charges  the  rates  for  gas  fur- 
nished and  delivered  by  it  specified  in  said  complaint,  and  that 
said  complainants,  for  any  gas  used  by  them,  pay  therefor  at  said 
rates. 

*'Said  company  denies  that  said  rates  are  unjust  or  unreasonable. 

''Said  company  denies  that  it  adulterates  the  gas  furnished  by 
it  to  the  public  by  the  use  of  large  quantities  of  nitrogen,  or  that 
the  gas  furnished  by  it  contains  the  percentage  of  nitrogen  stated 
in  said  complaint,  and  denies  that  the  gas  furnished  by  it  contains 
any  nitrogen  beyond  such  percentage  thereof  as  is  necessary  inci- 
dent to  the  manufacture  and  delivery  of  gas  of  good  and  standard 
quality  for  heat  and  illuminating  purposes. 

"Further  answering,  said  company  denies  each  and  every  allega- 
tion in  said  complaint  contained  not  herein  otherwise  answered. 

"Further  answ^ering.  said  company  alleges  that  the  service  and 
facilities  furnished  by  it  have  at  all  times  been  and  now  are  reason- 
ably adequate,  knd  that  its  rates  and  charges  have  at  all  times  been 
and  now  are  reasonable  and  just." 

Petition  of  respondent  for  authority  to  modify  certain  rates 
wa:)  filed  on  Dec.  11,  1907.  It  sets  forth  the  corporate  character 
of  respondent,  that  its  principal  place  of  business  is  in  Madison, 
that  it  is  a  public  utility  engaged  in  the  operation  and  management 
of  a  gas  and  electric  lighting  plant  in  said  city,  and  is  therefore 
subject  to  the  provisions  of  the  PubHc  Utilities  Law  which  iprbids 
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and  penalizes  unjust  discriminations  in  the  form  of  demanding, 
collecting  or  receiving  a  greater  compensation  for  any  service  than 
the  charge  jSxed  on  the  lowest  schedules  of  rates  for  the  same 
service  on  the  first  day  of  April,  1907,  or  demanding  or  receiving 
a  greater  or  less  compensation  than  demanded  or  received  from 
any  other  person,  firm  or  corporation  for  a  like  and  contempora- 
neous service,  and  further  representing: 

"That  on  and  prior  to  the  first  day  of  April,  1907,  in  the  de- 
velopment of  the  sign  and  window  lighting  service  of  petitioner, 
there  were  in  force  varying  rates  for  sign  and  window  lighting 
service,  no  regular  schedule  for  such  service  having  been  adopted, 
and  that,  to  avoid  any  question  of  discrimination,  petitioner  ceased 
to  collect  any  greater  rate  than  the  lowest  rate  for  such  service  in 
effect  on  April  1,  1907,  such  reduction  being  temporary  and  pend- 
ing a  hearing  upon  the  present  pfroceedings  before  the  Commis- 
sion for  a  readjustment  of  the  rates  of  petitioners,  and  such  re- 
duction operating  to  reduce  the  revenue  collected  by  petitioner 
for  such  service  below  a  reasonable  rate  therefor  and  operating  to 
greatly  decrease  the  revenues  of  petitioner. 

"That  petitioner  has  certain  large  consumers  of  electric  current 
who  are  therefore  served  at  a  less  cost  than  ordinary  consumers, 
and  that  by  reason  thereof  it  is  proper  that  a  lower  schedule  of 
charges  be  made  than  the  usual  meter  schedule,  and  that  as  to  such 
consumers  a  sliding  schedule  has  been  adopted  by  petitioner  and 
reported  to  the  Commission,  as  follows : 

"Consumers  of  from  not  less  than  78,000  to  not  more  than 
200,000  watts  per  month,  ten  cents  per  K.  W.  hour. 

"Consumers  of  not  less  than  200,000  and  not  more  than  500,000 
watts  per  month,  eight  cents  per  K.  \V.  hour. 

"Consumers  of  over  500,000  watts  per  month,  seven  cents  per 
K.  W.  hour. 

"That  on  and  prior  to  April  1,  1907,  petitioner  was  furnishing 
electric  power  to  Gisholt  Machine  Company  of  Madison,  Wiscon- 
sin, at  a  power  rate  of  four  cents  per  K.  \V.  hour,  the  same  being 
different  from  the  regular  power  schedule  rate  of  petitioner,  and 
that  petitioner,  to  avoid  any  question  of  discrimination  as  to  said 
rate  after  said  act  became  effective,  charged  said  company  its 
regular  power  schedule  rate  on  file  with  the  Commission. 

"That  on  and  prior  to  April  1,  1907,  two  persons  in  the  service 
of  petitioner  were,  by  reason  of  such  service,  furnished  gas  for 
their  homes  without  charge,  and  electric  current  at  six  cents  per 
K.  W.  hour,  and  that  all  other  employes  of  petitioner  and  the  di- 
rectors of  petitioner,  by  reason  of  their  connection  with  the  com- 
pany, were  furnished  gas  at  $1.00  per  thousand,  and  current  at 
six  cents  per  K.  W.  hour,  and  that  while  such  rates  constituted  a 
part  consideration  for  the  services  of  said  persons  to  petitioner,  all 
of  said  persons  since  said  act  w^ent  into  effect  have  been  charged 
by  petitioner  and  have  voluntarily  paid  regular  schedule  rates  for 
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the  gas  and  electric  current  furnished  to  them,  and  that  such 
-change  was  made  because  petitioner  desired  to  avoid  any  question 
■of  discrimination. 

*'That  on  and  prior  to  April  1,  1907,  petitioner  had  in  force  cer- 
tain interior  flat  rates  for  electric  lighting,  different  from  its  regu- 
lar schedule  of  meter  rates,  and  not  constituting  any  regular  sched- 
ule, such  flat  rates  prevailing  usually  in  saloons  and  places  of  busi- 
ness where  long  consumption  of  light  was  required,  and  that  there 
is  attached  hereto  and  marked  'Exhibit  A/  the  names  and  resi- 
dences of  the  persons  who  had  been  paying  such  flat  rates.  That 
•said  flat  rates  constituted  no  regular  schedule  of  rates.  That  pur- 
suant to  legal  advice  that  any  question  of  discrimination  in  rates 
should  be  avoided,  petitioner  since  said  act  went  into  effect  has 
•charged  said  flat  rate  consumers  according  to  its  regular  meter 
schedule  of  rates. 

"That  it  is  diflScult  to  state  whether  such  regular  meter  rates 
would  operate  as  a  substantial  increase  over  the  said  flat  rates,  for 
the  reason  that  there  is  involved  the  difference  in  amount  of  con- 
sumption under  the  flat  rate  and  under  the  meter  rate  at  different 
•seasons  of  the  year,  and  there  is  also  involved  the  question  whether 
as  regards  any  particular  consumer  the  estimated  demand  upon 
which  the  flat  rate  was  based  has  been  increased  by  such  consumer 
by  the  addition,  without  the  consent  of  petitioner,  of  new  lamps  or 
•of  lamps  of  extra  candle  power,  but  the  petitioner  believes  that 
conditions  of  service  being  the  same  the  regular  meter  rates  an- 
•nually  collected  have  not  substantially  been  an  increase  over  the 
flat  rate. 

"That  many  of  the  persons  who  have  been  consumers  of  inte- 
rior light  under  said  flat  rate  have  also  been  consumers  of  sign  and 
window  lights  and  that,  as  petitioner  is  informed  and  believes,  it 
wotild  have  been  to  the  pecuniary  interest  of  petitioner  to  maintain 
said  rates  without  a  reduction  of  said  sign  and  window  lighting 
rates,  and  without  the  change  of  said  flat  rates  to  said  schedule 
rates. 

**That  petitioner  is  informed  that  a  question  exists  as  to  whether 
•or  not  the  maintaining  of  a  rate  after  said  act  went  into  effect, 
which  rate  was  different  from  a  rate  charged  others  for  a  like  and 
contemporaneous  service  and  was  not  charged  in  pursuance  of  an 
existing  contract  which  had  been  executed  prior  to  April  1.  1907, 
constitutes  a  discrimination  under  said  act. 

"Wherefore  petitioner  prays  that  the  question  aforesaid  be  de- 
termined by  the  Commission,  and  that  in  the  event  that  it  shall  be 
held  that  under  proper  construction  of  said  act  all  rates  should  re- 
main as  they  existed  on  April  1, 1907,  irrespective  of  whether  they 
were  discrimmatorv  or  not,  until  a  chanjre  in  such  rates  is  author- 
ized by  the  Commission,  then,  that  the  Commission  authorize  the 
charging  of  rates  as  above  ^necified  pending  the  hearing  of  said  ap- 
plication for  the  general  adjustment  of  rates  above  referred  to,  or 
that  the  Commission  establish  a  uniform  sign  and  window/lighting 
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rate  of  6y2  cents  per  K.  W.  hour,  and  establish  the  other  rates- 
above  referred  to  in  accordance  with  the  rates  now  charged  there- 
for as  aforesaid,  and  that  it  grant  .such  other  relief  as  may  be 
equitable  and  proper." 

The  city  of  Madison,  a  municipal  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Wisconsin,  and  a  customer 
of  petitioner,  purchasing  large  quantities  of  electric  current  from 
petitioner,  filed  formal  answer  and  objection  to  the  petition  on 
Feb.  24,  1908,  admitting  the  corporate  character  of  petitioner  and 
petitioner's  subjection  to  the  provisions  of  the  Public  Utilities 
.Law,  also  that  prior  to  the  first  day  of  April,  1907,  in  the  develop- 
ment of  the  sign  and  window  lighting  service  of  petitioner,  there 
v/ere  in  force  varying  rates  as  set  forth  in  petitioner's  petition  and 
that  the  same  had  been  modified  as  therein  set  forth,  and  further 
answering  as  f ollow^s : 

''Defendant  (city  of  Madison)  objects  to  the  petitioner's  pro- 
posed scales  of  charges,  set  forth  in  petitioner's  petition,  for  the 
reason  that  said  rates  are  unreasonable,  unjust  and  excessive,  un- 
der the  conditions  and  circumstances  under  which  said  services 
are  i^r  would  be  furnished. 

"E^efendant  admits,  on  information  and  belief,  the  facts  set  forth 
so  far  as  they  relate  to  the  Gisliolt  Machine  Company  and  to  cer- 
tain persons  in  the  employ  of  petitioner. 

"Defendant  further  objects  to  any  raise  in  the  so-called  'flat' 
rates  for  electric  lighting  to  the  parties  set  forth  in  exhibit  *A,'  or 
to  any  other  persons  furnished  light  under  said  rates. 

"Defendant  objects  to  any  advance  in  schedules  which  shall,  in 
effect,  result  in  an  increase  in  the  price  charged  for  electric  current 
in  the  city  of  Madison. 

''Defendant  further  objects  to  the  service  rendered  to  the  city  of 
Madison  and  its  inhabitants,  in  the  furnishing  of  electric  current 
for  lighting  purposes,  for  the  reason  that  said  service  is  irregular 
and  deficient,  to  the  injury  and  detriment  of  said  consumers  and 
for  the  further  reason  that  the  charges  exacted  by  the  petitioner, 
for  current  sold  to  defendant  and  inhabitants  thereof,  are  unjust, 
unreasonable  and  excessive,  and  this  defendant  prays  that  the 
Commission  shall  examine  fully  into  all  the  facts  and  circum- 
stance.:^  under  which  said  service  is  rendered  and  to  establish  a 
schedule  of  rates  and  charges  of  the  petitioning  company  in  the 
city  of  Madibon.  for  electric  current,  which  will  be  fair,  just  and 
reasoHc.blc  to  tl.e  petitioner  and  to  patrons,  to  be  determined  by 
the  value  of  the  property  actually  used  by  petitioner  in  rendering 
the  said  service  and  such  other  factors  as  are  contemplated  by 
law." 

The  petitions  and  answers  in  these  proceedings  are  broad 
enough  to  require  investigations  that  cover  the  reasonablene^^*£ 
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both  the  rates  charged  and  the  services  rendered  by  the  respon- 
dent. In  order  to  be  able  to  intelHgently  deal  with  and  pass  upon 
the  issues  thus  raised,  it  was  therefore'  necessary  to  enter  upon  in- 
vestigations covering  the  value  of  both  the  gas  plant  and  the  elec- 
tric plant,  their  earnings,  operating  expenses  and  financial  condi- 
tion generally,  as  well  as  to  obtain  a  full  line  of  data  concerning 
the  operation  of  the  plants.  Several  hearings  upon  the  issues  and 
facts  involved  were  held.  Upon  the  facts  raised  at  these  hearings, 
and  upon  the  law  which  is  involved,  several  briefs  have  also  been 
filed  with  the  Commission.  At  the  hearings  all  parties  to  the  com- 
plaint, including  the  city,  were  represented  by  attorneys. 

Emerson  Ela  appeared  for  the  petitioners;  7.  A,  Aylward  ap- 
peared for  the  city  of  Madison ;  Olin  &  Butler  appeared  for  the 
respondent. 

In  this  report  and  decision  the  petitioners  are  designated  either 
as  the  "petitioners*'  or  ''complainants,"  while  the  respondent  is  in 
some  instances  called  "respondent*'  and  at  other  times  again  "com- 
pany," and  the  plants  alone  are  often  referred  to  as  the  "plant"  or 
"plants." 

VALUATION. 

Complainants  having  alleged  the  unreasonableness  of  the  rates 
exacted  by  respondent,  it  became  necessary  for  the  Commission  to 
determine  the  value  of  all  the  property  of  respondent  used  and 
useful  for  the  convenience  of  the  public.  The  method  of  valua- 
tion used  by  the  staff  of  the  Commission  was  described  by  the 
Commission's  chief  engineer  at  the  hearing.  The  reproduction 
cost  new  of  each  item  was  taken,  based  upon  accumulated  figures 
secured  by  the  staff  from  a  variety  of  sources,  from  the  cost  of 
similar  work  practically  done,  the  experience  of  men  in  previous 
work,  always  guarding  against  extreme  fluctuations  in  market 
prices  by  adopting  a  five  year  average  basis  for  prices  where- 
ever  practicable.  The  staff  sought  to  obtain  a  reasonable  middle 
ground  figure,  neither  high  nor  low.  The  result  arrived  at  by  the 
staff,  therefore,  would  not  show  the  minimum  figure  at  which  the 
plant  might  be  reproduced,  but  would  be  a  liberal  treatment  of  the 
property.  After  working  along  this  line  the  staff  had  a  series  of 
conferences  with  the  engineers  of  respondent,  the  tendency  of 
which  conferences  was  to  change  some  of  the  unit  prices  and 
make  an  important  addition  to  the  inventory.     The  final  revision 
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offered  by  the  Commission's  staff  gives  a  valuation  of  respondent's 
property  that,  on  the  whole,  may  be  regarded  as  liberal. 

Discussion  of  specific  items  of  the  valuation  will  be  confined  to 
such  as  remained  in  dispute  at  the  time  of  the  submission  of  the 
case  to  the  Commission. 

Valuation  of  Land. 

The  land  involved  in  this  case  consists  of  two  tracts,  one  being 
a  full  city  block,  No.  131,  and  the  other  tract  being  a  portion  of 
block  No.  126  of  the  city  plat. 

Block  131  is  bounded  by  Blount,  East  Main,  Livingston  and 
Railroad  streets,  and  consists  of  eighteen  city  lots,  each  66x132 
feet  in  dimension.  A  railroad  side  track  extends  the  entire  length 
of  the  block  on  the  Railroad  street  side.  This  block  is  3.6  acres  in 
area.  It  was  originally  low,  marsh  land,  but  had  been  filled  up  to 
such  a  level  as  to  make  it  firm,  dry  land,  and  the  filling  constitutes 
one  of  the  important  elements  of  value.  This  block  is  used,  in  the 
main,  in  connection  with  the  gas  plant  of  respondent  and  also  com- 
prises a  considerable  area  of  unoccupied  land,  which  is  valuable  as 
affording  opportunity  for  extension  and  enlargement  of  the  plant 
without  involving  the  necessity  of  purchasing  additional  land. 
Block  131  is  assigned  83  per  cent  to  the  gas  plant  and  17  per  cent 
to  the  electric  plant. 

The  land  owned  by  respondent  in  block  126  is  an  irregular  piece 
of  ground,  0.425  acres  in  area,  extending  111  feet  on  Williamson 
street,  the  western  boundary  being  a  straight  line  148  feet  long 
from  Williamson  street  to  the  dock  line  of  Lake  Monona,  the 
eastern  boundary  being  a  broken  line  181  feet  in  total  length  from 
Williamson  street  to  the  dock  line,  and  the  shore  boundary  being 
a  straight  line  148  feet  in  length  along  the  established  dock  line  of 
Lake  Monona.  This  piece  of  land  is  not  connected  in  use  with  the 
gas  plant  and  is  therefore  assigned  entirely  to  the  electric  plant. 
An  element  of  value  is  a  13  foot  right  of  way  with  railroad  side 
track,  running  through  the  land  about  57  feet  from  the  shore. 

The  engineer  of  the  Commission  testified  that  in  fixing  values 
on  respondent's  land,  the  method  of  averages  had  been  employed, 
taking  the  ayerage  assessed  value  per  acre  or  other  unit  of  several 
selected  similarly  situated  tracts,  and  applying  the  percentage  of 
assessed  value  to  the  average  bona  fide  sale  value  during  a  recent 
period,  either  the  past  year  or  past  five  years,  as  determined  b> 
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the  State  board  of  assessment  for  the  assessment  district  in  which 
the  land  in  question  is  situated.  This  method  gives  the  average 
value  per  unit.  If  the  land  in  question  involves  the  acquisition  of 
a  number  of  separately  owned  parcels,  10  per  cent  may  be  added 
on  this  account.  This  percentage  was  added  in  the  case  of  block 
131,  but  not  in  the  case  of  respondent's  land  in  block  126,  the  as- 
sumption being  that  it  might  be  necessary,  in  order  to  acquire  a 
full  city  block,  to  acquire  separate  parcels  from  different  owner- 
ships, but  that  in  the  case  of  so  small  a  tract  as  that  in  block  126, 
the  same  necessity  would  not  exist. 

The  engineer  of  this  Commission  can  almost  be  said  to  have 
made  two  separate  valuations  of  the  real  estate  that  is  involved  in 
these  proceedings.  The  first  of  these  valuations  was  made  during 
the  period  which  immediately  preceded  the  hearings  in  the  mat- 
ter, while  the  second  valuation  was  made  subsequent  to  these  hear- 
ings. In  the  former  valuation  the  value  of  the  respondent's  real 
estate  alone  in  block  131  was  placed  at  about  $34,920,  and  this 
value  was  largely  based  on  the  prices  at  which  lots  in  blocks  123 
and  145,  which  are  located  in  the  same  vicinity  and  for  which  sim- 
ilar conditions  obtain  in  other  respects,  had  been  selling  at.  In  the 
same  appraisal  the  value  of  the  real  estate  alone  of  the  respondent 
in  block  126  was  placed  at  $8,394,  and  this  value  was  also  largely 
based  on  late  sales  of  similar  property  located  in  the  same  neigh- 
borhood. In  the  second  appraisal,  which  was  based  upon  a  much* 
broader  application  of  the  same  methods  as  those  employed  in  the 
first  appraisal,  the  value  of  the  real  estate  in  question  was  con- 
siderably increased,  being  placed  at  about  $44,500  for  that  part 
which  is  located  in  block  131,  and  at  about  $17,500  for  that  part 
which  is  located  in  block  126.  With  respect  to  the  first  in  order  of 
these  two  appraisals  it  should  be  said  that  it  was  tentative  only^ 
and  was  subject  to  such  revisions  by  the  engineer  as  further  in- 
vestigations would  seem  to  warrant. 

The  respondents  introduced  a  great  deal  of  testimony,  the  trend 
of  which  was  to  show  that  the  value  of  this  real  estate  Was  about 
$50,000  for  that  which  is  located  in  block  131,  and  about  $20,000- 
for  that  which  is  located  in  block  126.  This  testimony  was  largely 
given  by  persons  who  are  either  engaged  in  the  real  estate  business 
in  Madison  or  the  owners  of  real  estate  in  the  vicinity  of  the  real 
estate  in  question.  Some  testimony  as  to  the  value  of  this  real  es- 
tate was  also  furnished  by  the  complainants.  As  much  of  this  tes- 
timony on  the  part  of  both  of  these  parties  was  in  the  nature  of 
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expert  testimony  and  was  supported  by  a  great  many  facts,  it  will 
be  necessary  to  discuss  the  same  at  some  length. 

In  connection  with  the  respondent's  testimony  in  relation  to  the 
value  of  the  real  estate  in  block  131  owned  by  it,  it  was  shown  that 
the  state  capitol  building  commission  had  paid  $30,000,  or  $7,500 
per  lot  for  four  lots  in  block  122,  being  a  portion  of  the  so-called 
Snell  property.  Block  122,  while  located  diagonally  across  the 
street  from  block  131,  was  not  considered  by  the  engineer  of  the 
Commission  in  his  appraisal  because  it  was  not  thought  to  present 
similar  conditions  to  those  of  block  131.  Both  of  these  blocks,  for 
instance,  are  not  equally  well  equipped  with  sidetrack  facilities,  and 
block  122  is  located  nearer  the  business  part  of  the  city  and  may 
be  more  valuable  than  block  131,  at  least  for  some  kinds  of  busi- 
ness. For  these  and  other  reasons  the  sale  was  not  considered 
by  the  staff  as  indicating  the  value  of  land  in  the  vicinity. 

In  connection  with  the  testimony  presenting  the  sale  of  the  four 
lots  in  block  122  to  the  state  for  $30,000,  it  was  developed  that 
purchasers  of  real  estate  who  have  the  right  to  invoke  the  power 
of  condemnation,  will  oftentimes  allow  themselves  to  be  **held  up'' 
to  a  great  extent  before  invoking  this  right.  Respondent  took  the 
view  that  the  capitol  commission  paid  only  the  fair  value  of  these 
four  lots,  or  else  would  have  exercised  its  right  of  eminent  domain 
and  acquired  the  land  by  condemnation  proceedings.  However, 
the  fact  is  well  established,  indicated  by  the  testimony  of  the  engi- 
neer as  well  as  of  other  witnesses  herein,  that  rather  than  con- 
demn land,  possessors  of  the  power  of  condemnation  will  willingly 
pay  comparatively  high  prices  so  as  to  avoid  the  necessity  of  en- 
tering the  courts  and  invoking  the  power  of  condemnation.  In- 
vestigations of  the  staff  of  the  Commission  in  this  state  show  that 
the  actual  price  paid  by  the  railways  for  right  of  way  averages 
from  two  and  one-half  to  two  and  three  quarters  times  the  normal 
local  price  of  land  for  farming  purposes,  but  this  would  hardly 
apply  to  city  land  values.  It  appears  that  railways  are  willing  to 
pay  two  and  one-half  to  two  and  three-quarters  times  the  market 
price  of  land  before  they  will  use  their  power  of  condemnation 
in  rural  districts.  But  this  price,  it  was  explained,  must  not  be 
considered  entirely  as  a  "hold  up"  price,  for  it  includes  not  only 
the  actual  value  of  the  piece  of  land  bought,  but  all  incidental  dam- 
age to  land  not  acquired  but  affected  by  the  fact  that  the  railroad 
IS  to  go  through.  A  railway  right  of  way  costs  more  than  the 
local  acreage  price  of  land  for  the  reason  that  the  land  bought  is 
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a  comparatively  narrow  strip,  running  through  the  land,  dividing 
a  field  or  farm,  and  necessitating  changes  of  roads  or  roadways, 
fences  or  buildings,  and  otherwise  causing  damage,  for  all  of 
which  liberal  payment  must  be  made  by  the  company  getting  the 
right  of  way.  While  this  consideration  of  damage  would  not  ap- 
ply absolutely  to  the  acquiring  of  land  for  a  local  improvement  or 
public  enterprise,  the  fact  remains  that  the  holders  of  land  gen- 
erally get  the  most  they  can  for  their  land. 

These  four  lots  in  block  122  are  in  the  middle  of  the  block 
which  corners  on  block  131,  or  the  gas  block.  They  are  about 
as  high  or  a  little  higher  than  block  131,  a  little  nearer  to  the  cen- 
ter of  the  city,  are  better  residence  lots  than  block  131,  but  prob- 
ably not  as  desirable  for  business  such  as  wholesale,  storage  or 
gas  works.  Respondent  offered  some  plausible  testimony  to  indi- 
cate that  these  lots  were  considerably  less  valuable  than  the  lots 
of  block  131,  and  should  at  least  be  given  serious  consideration  as 
measuring  the  value  of  land  in  that  neighborhood.  The  sale  of 
these  four  lots  was  mad 2  within  a  year  previous  to  this  proceed- 
ing. Respondent  suggested  that  recent  sales  should  be  given 
more  weight  than  remote  sales,  as  the  value  of  property  in  this 
vicinity  had  risen  rapidly  in  the  last  three  years.  This  point 
was  abundantly  established  by  the  testimony,  even  the  city  as- 
sessor, who  testified  for  the  petitioner  and  who  was  the  most  con- 
servative of  all  with  respect  to  the  value  of  land,  declared  that  the 
values  had  trebled,  and  certainly  had  doubled  since  1901,  which 
fact  he  declared  to  be  true  with  respect  to  the  gas  block  and  all  the 
property  in  the  neighborhood.  In  consequence  of  this  steady  rise 
of  value  this  witness  had,  in  the  discharge  of  his  official  duty, 
raised  the  assessment  of  land  in  this  vicinity  twice  since  1901. 
So  well  established  in  the  testimony  was  the  fact  that  the  great- 
est rise  of  land  value  here  took  place  in  the  last  three  years,  that 
it  would  seem  useless  to  discuss  the  many  cases  of  sales  of  prop- 
erty mentioned  in  the  testimony  as  taking  place  prior  to  a  limited 
number  of  years  ago,  say  three  or  five  years. 

The  city  assessor,  who  has  been  assessor  for  eleven  years  past, 
declared  that  the  four  lots  sold  to  the  state  for  ^$30,000  were  not  as 
valuable  as  some  other  lots  in  the  same  block,  being  inside  rather 
than  corner  lots,  and  that  they  were  no  better,  although  he  thought 
about  as  good,  as  lots  in  block  131.  He  also  thought  the  lots  in 
block  122  were  worth  about  $15,000,  their  assessed  valuation, 
which  amounts  to  less  than  $1,500  per  lot.  His  views  as  to  the 
33— R.  D. 
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values  of  these  lots  appear  to  be  extremely  conservative,  as  may 
be  seen  from  the  fact  that  property  in  that  vicinity  is  generally  as* 
sessed  at  about  two-thirds  of  its  market  value.  If  the  11 V2  lots 
in  the  Snell  tract  are  worth  only  their  assessed  valuation,  $15,000, 
then  the  state  paid  about  six  times  the  fair  value  for  the  four  lots 
acquired  in  connection  with  the  building  of  the  new  heating  plant. 
It  seems  unreasonable  to  suppose  that  a  body  armed  with  the 
power  to  acquire  land  by  condemnation  proceedings  would  will- 
ingly forego  the  exercise  of  such  power  and  pay  six  times  the  rea- 
sonable value  of  land  for  it.  Obviously  the  judgment  of  the  city 
assessor  as  to  the  value  of  this  property  is,  as  said,  too  conserva- 
tive. While  these  lots  are  33  feet  more  in  depth  than  the  lots  in 
block  131,  they  appear,  from  the  testimony  taken,  to  be  of  no 
greater  value  than  the  lots  in  block  131.  The  fact  that  block  122 
is  a  trifle  nearer  the  city  than  is  block  131  and  is,  perhaps,  a  little 
higher,  can  hardly  be  assumed  to  give  so  much  value  as  to  destroy 
the  possibility  of  making  any  comparisons  between  blocks  122 
and  131.  Moreover,  there  is  one  fact  which  indicates  that  for 
some  purposes  the  latter  block  might  be  worth  even  more  money 
than  the  former,  and  that  is,  that  the  latter  has  better  railroad 
facilities. 

A  very  important  fact,  however,  which  greatly  qualifies  the  fair- 
ness of  the  comparisons  that  were  made  as  between  the  values  of 
blocks  131  and  122  on  the  basis  of  the  sale  of  the  four  lots  men- 
tioned in  block  122  to  the  state  for  $30,000,  appears  to  have  been 
established  by  petitioner.  It  would  seem  that  the  state  was  so 
situated  that  it  was  almost  necessary  for  it  to  purchase  land  in 
the  block  in  question.  While  disputed  by  various  witnesses  for 
the  respondent,  it  is  fairly  clear  from  the  testimony  that  these  four 
lots  were  very  desirable,  if  not  absolutely  necessary  for  it,  and 
that  the  special  and  peculiar  desirability  of  these  lots  for  the  pur- 
pose of  the  capitol  commission  should  be  taken  into  consideration 
before  any  conclusion  could  be  reached  that  the  price  paid  is  in 
any  sense  a  fair  measure  of  value  of  land  in  the  vicinity.  In  the 
selection  of  a  site  for  the  heating,  power,  storage  and  ventilating 
plant,  the  capitol  commission  was  unable  to  go  beyond  Blount 
street  on  account  of  the  great  difficulties  that  would  be  encoun- 
tered in  attempting  to  cross  that  street  with  the  tunnel.  A  large 
storm  water  sewer  of  concrete  construction  has  been  laid  there  by 
the  city,  under  which  sewer  it  would  be  impracticable  to  tunnel  on 
account  of  the  treacherous  material,  for  the  tunnel  would  have  to 
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go  considerably  lower  than  the  lake  level.     The  capitol  commission 
naturally  gave  consideration  to  the  practical  questions  involved  in 
the  heating  plant  and  tunnel,  and  became  aware  of  the  difficulties 
and  of  the  practical  necessity  of  confining  the  location  of  the  heat- " 
ing  plant  within  the  limits  of  Bedford   street   on    the    west   and 
Blount  street  on  the  east.     It  also  had  to  take  into  consideration 
the  fact  that  the  avenue  leading  from  block  122  to  the  capitol 
building  was  the  most  available  avenue  or  street  in  which  to  con- 
struct the  necessary  tunnel  from  the  heating  plant.     In  fact,  the 
conditions  in  this  respect  were  such  that  the  commission  was,  in 
a  sense,  forced  to  locate  its  plant  on  the  cast  side  of  the  capitol 
between  Blount  street  and  the  center  of  the  city.     The  testimony 
also  indicates  that  the  capitol  commission  went  about  the  business 
of  acquiring  this  particularly  and  specially  desirable  land  with  a 
good  deal  of  care,  so  as  to  get  the  land  for  the  lowest  possible 
price.     It  appears  that,  to  that  end,  an  option  on  another  piece  of 
ground,  the  so-called  Boyd  property,  was  secured.  What,  if  any, 
effect  this  had,  does  not  appear,  but  the  commission  finally  volun- 
tarily paid  the  price  named  for  the  four  lots  desired,  rather  than 
be  subjected  to  the  cost  and  delays  that  are  usually  involved  in 
bringing  such  matters  through  the  courts   under  condemnation 
proceedings.     One  of  the  real  estate  agents  who  testified  for  re- 
spondent, however,  insisted  that  this  price  was  neither  abnormal 
nor  unreasonable,  nor  produced  by  the  special  reasons  existing 
why  the  land  must  be  had  for  the  heating  plant   as   above   men- 
tioned.    He  declared  that  as  early  as  either  eight  or  nine  years 
ago  he  had  offered  $5,000  for  lot  9  or  lot  10  in    block    122,    a 
corner  lot  and  more  valuable  than  one  of  the  lots  bought  at  the 
rate  of  $7,500  each  by  the  state,  but  that  his  offer  had  been  re- 
fused.    The  fact  as  to  the  sale  of  these  lots  to  the  state  appears 
to  be  that,  while  the  state  paid  a  liberal  price  for  the  land  rather 
than  resort  to  litigation  in  condemnation  proceedings,  the  price 
was  not  so  far  out  of  proportion  to  the  reasonable  value  as  to 
make  it  worth  while  to  enter  upon  any  long  drawn  out  litigation 
in  the  matter.     WHile  some  consideration  should  be  given  to  this 
sale  in  passing  upon  the  value  of  the  land  in  block  131,  it  should 
not  be  accorded  the  controlling  influence.     That  this  is  the  case, 
would  also  seem  to  be  borne  out  by  the  testimony  of  one  of  the 
witnesses  who,  while  he  stated  that  the  price  of  the  four  lots  in 
block  122  was  based  upon  prevailing  conditions   in  a   way,   ad- 
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mitted  that  the  same  basis  would  result  in  a  speculative  value  if 
applied  to  the  lots  in  block  131. 

Some  light  was  thrown  upon  the  consideration  of  the  value  of 
the  four  lots  in  block  122  by  testimony  showing  the  sale  in  block 
115  of  a  full  lot  and  an  old  building  for  $7,500,  the  sale  having 
been  made  (juite  recently  by  one  of  the  witnesses  who  festified 
herein.  This  lot  was  a  block  nearer  to  the  city  than  the  Snell 
lots,  but  not  provided  with  railroad  facilities,  nor  so  near  the 
depots  or  street  car  line  as  block  131,  and  hardly  as  desirable  for 
factory  and  warehouse  purposes. 

In  addition  to  the  sale  of  the  Snell  lots  to  the  state,  numerous 
other  sales  were  presented  in  the  testimony  for  the  purpose  of 
providing  opportunities  for  comparisons  affecting  the  determi- 
nation of  the  value  of  block  131.  Some  of  these  sales  were  quite 
recent  in  time  and  immediate  in  vicinity,  and  others  were  remote 
in  time  and  involved  land  quite  distant  from  block  131.  In  gen- 
eral it  is  true  that  sales  recent  in  time  and  in  the  immediate  neigh- 
borhood furnish  the  most  reliable  material  for  comparison  in  the 
determination  of  present  value  of  the  land  sought  herein  to  be 
appraised.  The  testimony  went  so  far  as  to  discuss  the  value  of 
what  was  described  as  warehouse  land  in  Madison  Square,  a 
great  marsh  area  situated  a  mile  or  more  away  from  block  131, 
now  being  developed  and  exploited  by  a  real  estate  company, 
filled  and  made  ready  for  market.  The  extensive  testimony  as 
to  this  property  was  of  assistance  herein  only  to  indicate  that 
side  track  facilities  are  valuable,  and  that  they  now  have  to  be 
paid  for  rather  than  being  provided  free  of  charge  by  the  railroad 
companies  as  was  the  practice  years  ago.  It  also  appeared  that 
this  real  estate  company  gave  away  some  land  for  factory  sites 
but  would  give  away  no  more,  according  to  the  testimony  of  one 
of  the  exploiters  of  the  land. 

A  sale  in  the  immediate  vicinity  of  block  131  in  the  recent  past 
was  that  of  a  lot  in  block  144,  purchased  by  the  city  of  Madison 
from  Burr  W.  Jones  for  $2,000.  This  lot  is  about  a  block  east 
or  northeast  of  the  gas  property.  The  testimony  with  respect  to 
this  lot  was,  that  it  is  situated  at  Paterson  and  Main  streets,  that 
it  was  desirable,  but  by  no  means  absolutely  necessary  for  the  city 
to  have  it,  that  it  was  not  so  well  filled  as  the  gas  block  and  not 
provided  with  railroad  side  track,  nor  is  it  as  near  to  the  depots 
and  street  car  line,  nor  yet  as  near  to  the  center  of  the  city  as  is 
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the  gas  block.  The  city  assessor  declared  that  he  would  not 
value  this  lot  as  high  as  property  in  the  gas  block.  As  to  the 
filling,  one  witness  positively  testified  that  the  lot  purchased  by 
the  city  from  Mr.  Jones  for  $2,000  was  not  well  filled  and  would 
cost  $1,000  to  fill  properly.  The  testimony  for  the  petitioner  by 
the  city  engineer  was,  that  this  lot  is  filled  probably  up  to  city 
datum  and  has  been  used  by  a  plaster  contractor  as  a  storage 
place.  This  testimony  indicates  that  it  would  not  cost  $1,000  to 
properly  fill  this  lot,  but  that  it  is  not  as  well  filled  as  is  block  131 
in  general.  Petitioner  displayed  a  reluctance  to  have  this  lot 
used  as  a  basis  of  comparison,  suggesting  that  the  city  was  com- 
pelled to  buy  and  pay  whatever  was  asked,  but  the  testimony  in- 
dicates that  the  city  did  not  find  itself  in  any  imperative  situation. 
The  discharge  pipe  of  a  city  well  was  in  the  street  there,  and 
complaint  had  been  made  against  it.  The  obstruction  would 
eventually  have  to  be  removed  from  the  street  and  the  city  con- 
cluded to  do  it  at  once,  possibly  taking  thought  of  the  great  up- 
ward tendency  of  the  price  of  land  in  that  vicinity.  The  city 
might  have  used  a  lot  reasonably  distant  from  the  lot  purchased, 
the  only  diflfercnce  being  that  the  use  of  a  distant  lot  would  in- 
volve a  little  more  pipe,  an  additional  expense  of  some  $2  or 
less  per  foot.  At  $2,000  per  lot,  the  price  paid  for  the  city  lot, 
block  131  would  be  worth  $36,000.  At  $2,500  per  lot  (allowing 
$500  diflFerence  in  value  between  the  pump  lot  and  a  lot  in  block 
131  on  account  of  railroad  facilities,  filHng  and  distance  from 
depots,  street  car  and  city)  the  gas  block's  18  lots  would  be 
worth  $45,000. 

While  some  suggestion  was  made  in  the  examination  of  wit- 
nesses to  the  eflfect  that  the  city  was  unable  to  escape  buying  this 
particular  lot  and,  therefore,  paid  an  unreasonable  price  for  it, 
more  than  the  fair  value,  the  direct  testimony  of  the  city  engineer 
was  to  the  contrary.  Moreover,  had  the  city  been  confronted 
with  an  absolute  necessity  for  the  acquisition  of  this  particular 
lot  in  the  operation  of  its  water  works,  the  city  could  have  re- 
sorted to  condemnation  proceedings.  On  the  other  hand  enters 
the  fact  of  the  willingness  of  purchasers  of  land  to  pay  liberally 
rather  than  resort  to  the  courts.  It  may  not  be  out  of  place  to 
mention  the  generally  accepted  fact  in  this  connection,  that  public 
bodies  purchasinc^  land  for  public  usts,  such  as  municipal  councils 
or  commissions  representing  the  state  government,  often  pay 
more  than  the  reputed  market  price  for  land.     Nevertheless,  the 
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facts  with  reference  to  the  purchase  by  the  city  of  this  pump  lot 
are  of  convincing  nature  with  respect  to  the  hght  they  shed  on 
the  question  of  the  value  of  the  18  lots  of  the  respondent  which 
are  located  in  the  so-called  gas  block,  that  is  in  block  131. 

There  was  testimony  to  the  effect  that  four  lots  in  block  144, 
Nos.  5,  6,  13  and  14,  sold  in  .1904  for  $900  each,  and  two  years 
later  sold  for  $4,500  for  the  four,  being  $1,125  per  lot.  In  the 
latter  year,  1906,  a  company  bought  lots  3  and  16  in  block  144  for 
$1,200  each  and  at  the  same  time  this  company  is  said  to  have  de- 
sired to  purchase  lots  4  and  5  at  $2,000  each,  but  the  owner  de- 
manded $2,500  each.  In  connection  with  this  incident  it  was 
suggested  at  the  hearing  that  the  owner  had  adopted  and  pursued 
the  policy  of  holding  his  property  and  would  not  sell  his  lots  at 
the  going  market  price,  but  this  was  denied  by  the  witness  who 
testified  to  the  offer  he  had,  and  declaring  that  he  had  handled 
and  still  had  for  sale  property  belonging  to  him. 

The  so-called  Dodge  property  in  block  123  is  interesting,  as  it 
was  used  in  the  staff's  computation  of  the  value  of  the  gas  block 
antl  presents  quite  similar  ekments  of  value  as  the  land  under 
consideration.  The  Dodge  property  was  once  marsh,  has  been 
filled,  is  provided  with  railroad  facilities  equal  to  those  of  the  gas 
block,  is  just  across  Blount  street  toward  the  city  from  the  gas 
block,  and  is  available  for  the  same  business  purposes  as  the  gas 
block,  although  the  Dodge  property  is  a  much  smaller  piece  of 
ground.  The  Dodge  property  is  99x165  feet,  equal  to  one  and 
five-sixths  lots.  One  of  the  real  estate  agent  witnesses  testified 
that  he  had  offered  Mr.  Dodge  $9,000  for  this  land  a  year  ago, 
but  that  the  owner  refused  the  offer  and  demanded  $10,000.  The 
city  assessor  would  not  agree  that  this  Dodge  property  was  worth 
$9,000,  notwithstanding  the  fact  that  an  offer  of  that  amount  had 
been  held  insufficient  by  the  owner.  However,  if  $9,000  be  as- 
sumed as  a  fair  value  of  the  Dodge  property,  it  would  give  some 
$i,800  per  lot,  and,  applied  to  the  18  lots  in  block  131,  would  in- 
dicate the  gas  block  to  be  worth  $86,400,  a  figure  that  is  mani- 
festly too  hjgh. 

It  may  not  be  out  of  place  to  mention  here  another  offer,  testi- 
fied to  by  the  same  witness  for  the  respondent  who  related  the 
$9,000  offer  for  the  Dodge  property.  He  said  he  offered  $25,000 
two  years  ago  for  lots  8,  9,  10  and  11  in  block  122,  being  the  four 
lots  at  the  east  end  of  tlie  block,  and  doubtless  really  more  valu- 
able than  the  four  lots  which,  as  pointed  out   above,   were  pur- 
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chased  by  the  state.  This  offer  of  $25^00  for  four  lots  would 
give  a  rate  of  $6,250  per  lot,  which,  applied  to  the  18  lots  of  the 
gas  block,  would  indicate  a  value  of  $112,500,  a  figure  that  is  en- 
tirely out  of  proportion  to  its  reasonable  value. 

Serious  objection  immediately  presents  itself  against  the  ac- 
ceptance for  consideration  of  testimony  concerning  mere  offers 
which  were  refused.  Offers  of  this  kind  are  hardly  the  best  testi- 
mony concerning  value,  as  tliey  are  seldom  made  in  such  form  as 
to  be  susceptible  of  verification.  It  would  be  difficult  to  sustain 
a  valuation  based  upon  what  some  one  testified  he  offered  for  a 
similar  piece  of  property. 

It  appeared  that  a  fuel  company  had  recently  purchased  six 
lots  in  block  145  for  $15,000,  and  it  was  testified  that  the  pur- 
chaser was  offered  $1,000  for  the  bargain  a  short  time  after  the 
purchase.  There  was  conflicting  testimony  as  to  the  value  of  this 
purchase  for  the  purposes  of  comparison  in  the  case  herein,  it 
being  claimed  that  the  deal  involved  a  business  as  well  as  the  land. 
This  point  was  disputed,  and  while  it  appeared  that  the  seller  re- 
tired from  the  fuel  business,  it  was  not  conclusively  shown  that 
the  purchase  price  covered  anything  but  the  land.  A  comparison 
based  on  this  sale  would  indicate  the  gas  block  to  be  worth 
$45,000. 

In  1905  lot  12  in  block  143,  two  blocks  away  from  the  gas  block, 
sold  for  $1,500.  It  is  practically  unfilled,  which  fact  makes  a 
difference  of  $500  to  $1,000,  and  it  is  obviously  worth  much  less 
than  a  lot  in  the  gas  block  for  business  purposes. 

Considerable  importance  was  attached  to  the  cost  of  filling. 
This  would  seem  to  be  important  only  in  indicating  the  value  of 
well  filled  land  over  the  value  of  land  equally  well  located  but  not 
filled.  The  gas  block  is  17,500  yards  in  area  and  was  filled  not 
less  than  one  yard  in  depth.  The  city  surveyor  gave  one  yard  as 
the  depth  of  filling  and  other  witnesses  mentioned  one  and  a  half 
yards  as  the  depth.  The  fact  seems  to  be,  that  certain  parts  of 
this  block  are  better  filled  than  other  parts,  and  that  the  average 
filling  is  probably  less  than  one  and  a  half  yards  in  depth.  The 
city  assessor  declared  that  filling  was  easily  worth  $500  per  lot. 
He  made  no  attempt  to  compute  the  quantity  of  filling  on  the  gas  • 
lot,  but  said  that  parts  of  it  were  no  better  filled  than  the  pump  lot 
for  which  the  city  paid  $2,000.  If  the  filling  on  the  gas  block 
were  valued  at  $500  per  lot,  it  would  make  $9,000  for  the  block, 
which  is  the  minimum  allowance  that  any  witness  would  make 
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on  account  of  the  filling.  The  city  surveyor  estimated  the  value 
of  the  filling  at  $8,750,  being  at  the  rate  of  50  cts.  per  cubic  yard 
and  figuring  the  filling  one  yard  deep,  so  that  there  would  be  as 
many  cubic  yards  of  filling  as  the  square  area  of  the  block,  17,500 
square  yards.  This  witness  had  had  large  experience  in  filling 
in  connection  with  his  official  duties,  and  declared  that  filling  for 
the  city  had  never  cost  more  than  50  cts.  per  cubic  yard  and  that 
some  had  cost  less.  The  testimony  of  a  former  mayor  of  the  city 
also  indicated  that  the  city  had  never  paid  more  than  50  cts.  a 
yard  for  filling,  but  he  qualified  this  by  saying  that  only  small 
jobs  had  been  done.  His  opinion  was  that  filling  for  such  a  block 
as  131  would  cost  75  cts.  per  cubic  yard.  The  teaming  alone,  he 
thought,  would  cost  nearly  70  cts.  The  Madison  Park  and  Pleas- 
ure Drive  Association  had  secured  some  filling  for  50  cts.,  paying 
that  for  the  teaming  alone  and  nothing  for  the  material.  Testi- 
mony of  a  railroad  official  in  a  court  trial  was  referred  to,  in 
which  the  cost  of  filling  done  by  railroads  in  Madison  was  given 
as  75  cts.  per  yard  when  the  material  is  moved  any  considerable 
distance.  The  figure  of  75  cts.  a  yard  as  the  cost  of  filling  was 
also  given  by  other  witnesses,  some  of  whom  were  owners  of 
marsh  land  near  block  131,  and  of  some  very  high  as  well  as  some 
low  land  far  out  in  the  eastern  part  of  the  city.  At  the  rate  of 
75  cts.  per  cubic  yard  it  would  cost  $13,125  for  filling  to  raise  the 
gas  block  one  yard.  It  was  suggested  that  the  railroad  company 
had  favored  the  city  in  filling  a  block  for  a  city  market,  but,  on 
the  other  hand,  testimony  was  had  to  the  effect  that  a  patron  of 
the  railroads  to  the  extent  of  paying  some  $40,000  a  year  in 
freights  was  charged  $610  by  the  railroad  for  filling  parts  of  two 
lots.  It  would  therefore  seem  that,  even  though  the  railroad  had 
favored  the  city  in  the  filling  of  the  market  site  by  charging  only 
the  bare  cost  of  the  work,  the  railroad  would  charge  a  fair  price 
for  an  ordinary  filling  job  such  as  contemplated  in  respect  to  the 
valuation  of  block  131.  Even  under  the  favorable  circumstances 
surrounding  the  filling  of  the  market  block,  the  cost  there  was  5Q 
cts.  a  cubic  yard,  and  the  evidence  indicated  that  a  large  job  at 
the  present  time  would  probably  cost  considerably  more  than  this. 
It  appears  that  the  owners  of  available  filling  material  had  recog- 
nized value  in  their  great  banks  of  earth  and  held  the  material  at 
round  prices.  A  little  filling  had  been  done  on  some  marsh  lots  at 
40  cts.  per  yard  by  the  contractor  who  built  the  tunnel  between  the 
new  capitol  and  the  heating  plant,  but  the  testimony  was   to  the 
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effect  that  this  was  only  a  small  quantity,  disposing  of  some  sur- 
plus dirt  from  the  tunnel  contract,  and  that  to  finish  the  filling 
necessary  on  the  same  land  would  cost  perhaps  90  cts.  per  yard. 
One  of  the  real  estate  agents  testified  that  filling  for  such  a  tract 
as  block  131  wouM  cost  60  to  80  cts.  per  yard,  or  more  if  quick 
work  were  desired.  At  60  cts.  the  gas  block  filling  would  cost 
$15,000,  and  at  80  cts.  it  would  cost  $20,000.  Testimony  to  the 
effect  that  the  Madison  Square  Company  has  been  able  to  do  fill- 
ing out  there  by  means  of  a  small  railroad  and  doing  a  large  job 
at  25  to  30  cts.  a  yard,  and  that  some  filling  by  means  of  pumps 
taking  up  the  material  from  the  beds  of  the  lakes  had  been  done 
for  less  than  20  cts.  per  yard,  was  not  particularly  helpful  in  de- 
termining the  point  here  involved,  for  block  131  could  hardly  be 
filled  by  pumping  from  a  lake,  on  account  of  the  distance  from 
Lake  Mendota  and  the  intervention  of  many  railroad  tracks  be- 
tween the  block  and  I^ake  Monona,  nor  could  the  conditions  un- 
der which  was  possible  the  filling  of  Madison  Square  at  25  to  30 
cts.  per  yard  be  applied  to  the  filling  of  block  131. 

These  are  the  main  facts  upon  which  five  different  witnesses 
appeared  to  base  their  opinions  as  to  the  value  of  the  respondent's 
land  in  block  131.  Their  estimates  as  to  this  value  ranged  from 
$27,000  to  $58,000.  The  $27,000  estimate  was  given  by  the  city 
assessor,  whose  opinion,  as  shown,  is  ultra  conservative.  It  would 
hardly  seem  fair  in  this  case  to  regard  this  opinion  of  the  city  as- 
sessor as  conclusive,  although  somewhat  greater  importance  should 
perhaps  be  attached  to  it  than  that  which  courts  generally  attribute 
to  assessed  valuations  as  a  basis  for  market  values  for  rate-mak- 
ing purposes.  The  city  assessor  assigns  an  average  value  of 
$1,500  per  lot  to  block  131,  notwithstanding  the  fact  that  the  city 
voluntarily  paid  $2,000  for  the  pump  let,  much  less  desirable  land 
than  the  land  in  block  131,  and  notwithstanding  the  price  of  $2,500 
per  lot  paid,  as  he  testified,  for  the  six  lots  about  equally  well  lo- 
cated in  the  vicinity.  The  assessor  expressed  the  opinion  that  he 
thought  he  could  get  a  good  lot  within  a  reasonable  distance  of  the 
gas  block  for  $1,500,  and  this  appears  to  be  the  main  reason  for 
his  placing  a  valuation  on  the  respondent's  land  in  block  131  at 
about  $1,500  per  lot. 

The  next  most  conservative  figure  in  the  testimony  as  to  the 
value  of  the  gus  block  is  $48,000,  given  by  a  real  estate  agent  and 
dealer  who  qualified  his  estimate  by  saying  the  block  had  10  per 
cent  to  20  per  cent  additional  value,  according  to  the  way  uKwhichj 
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It  might  be  handled.  He  would  not  lower  his  estimate  even  though 
it  might  be  shown  that  an  occasional  isolated  lot  had  been  sold  for 
less  than  the  average  of  the  minimum  value  he  had  placed  on  the 
gas  block,  18  lots  at  $48,000,  or  $2,666  per  lot,  because  while  some 
few  lots  might  be  secured  for  less  than  this  average,  he  declared 
that  it  would  be  impossible  to  buy  up  18  scattered  lots  in  this  vicin- 
ity for  less  than  this  average,  and  18  lots  in  an  entire  block  would 
cost  more. 

Another  real  estate  agent  testified  that  block  131  was  worth 
$50,000.  He  arrived  at  this  estimate  by  assigning  to  the  two  lots 
on  Blount  street  a  value  of  $4,000  each,  to  the  two  lots  on  Liv- 
ingston street  a  value  of  $3,500  each,  and  to  the  14  interior  lots 
of  the  block  a  value  of  $2,500  each. 

Still  another  real  estate  man  placed  a  value  on  block  131  of 
$58,000,  at  which  figure  he  arrived  by  assigning  $5,000  each  to 
the  two  lots  on  Blount  street,  and  $3,000  each  on  the  remaining 
16  lots  of  the  block,  allowing  no  additional  value  to  the  comer 
lots  on  Livingston  street  over  the  lots  in  the  interior  of  the  block. 

Another  witness,  who  was  the  owner  of  land  in  this  vicinity  as 
well  as  elsewhere  in  the  city,  whose  opinion  is  also  entitled  to 
consideration,  testified  that  block  131  was  worth  $49,000,  which 
he  explained  by  saying  that  the  corner  lots  on  Blount  street  were 
each  worth  $4,000,  the  corner  lots  on  Livingston  street  were 
worth  $3,000  each,  and  the  remaining  14  lots  were  worth  $2,500 
each.  This  witness  owned  12  lots  in  block  133,  which  he  valued 
at  $2,500  each,  declaring  that  they  were  not  as  valuable  as  lots  in 
the  gas  block,  notwithstanding  the  fact  that  they  were  each  33 
feet  longer  than  the  lots  in  block  131.  He  said  the  gas  block  had 
railroad  facilities  superior  to  his  lots,  for  his  sidetrack  might  be 
discontinued  upon  60  days'  notice  by  tlte  gas  company,  as  it  runs 
over  the  gas  company's  land.  He  assigned  superior  value  to  the 
gas  block  because  even  if  the  sidetrack  continued  forever,  the 
switching  service  would  always  be  superior  to  the  gas  block  than 
to  his  lots,  on  account  of  the  additional  distance  and  the  inter- 
vening industries. 

The  matter  of  sidetracks  entered  with  some  importance  into 
the  determination  of  real  estate  values,  it  appearing  that  whereas 
formerly  it  had  been  the  policy  of  the  railroad  companies  to  build 
sidetracks  free  of  charge,  they  now  charged  a  round  price  for 
these  facilities,  $1,000  having  lately  been  paid  for  a  sidetrack  in 
this  city  by  the  Madison  Square  Company.     To  J^Sj^JIJ^  4^e  traclcs> 
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to  industries  often  involves  something  in  the  way  of  both  ex- 
penses and  efforts  in  other  respects.  Besides  the  construction  of 
the  track  itself,  which  is  now  usually  borne  by  those  who  desire 
the  track,  it  may  mean  the  lease  or  purchase  of  the  land  on  which 
the  track  is  located  as  well  as  the  obtaining  of  the  rights  from  the 
city  to  occupy  public  streets.  Land  used  for  industrial  purposes, 
which  IS  so  located  that  it  can  be  cheaply  and  conveniently 
reached  by  side  tracks,  have  many  advantages  over  land  which  is 
less  favorably  located,  and  that  advantages  of  this  character  may 
have  a  value  that  should  be  considered  in  valuations  of  this  na- 
ture, would  seem  to  be  clear. 

The  value  of  the  respondent's  land  in  block  126  was  placed 
at  about  $8,394  in  the  first  valuation  by  the  engineers  of  the  Com- 
mission, and  at  about  $20,000  by  the  testimony  for  the  respond- 
ent. The  valuation  of  this  land  presented  greater  difficulties 
than  the  valuation  of  block  131,  although  the  same  adopted 
method  was  applied.  Respondent's  property  in  block  126  is  a 
fraction  of  lot  4,  all  of  lot  5,  and  a  fraction  of  lot  6,  comprising 
an  interior  tract  not  on  a  corner  of  the  block,  on  account  of 
which  fact  allowance  was  made  by  the  engineer.  Lots  1,  2, 
3  and  part  of  4,  being  all  that  part  of  block  126  west  of  the  re- 
spondent's land,  which  west  part  aggregates  46,630  square  feet, 
were  assessed,  in  all,  $16,000  in  1906.  Part  of  lot  6  and  all  of 
lots  7,  8  and  9,  being  that  part  of  block  126  east  of  the  gas  com- 
pany's tract,  in  area  46,270  square  feet,  were  assessed  in  1906, 
$14,200.  This  gives  92,900  square  feet  in  block  126  outside  of 
that  owned  by  respondent,  all  assessed  in  1906  at  $30,400. 

In  block  125,  across  the  street  from  block  126,  the  corner  lot, 
lot  10,  appeared  to  have  a  value  18  per  cent  in  excess  of  lot  11, 
the  next  adjoining  interior  lot.  The  same  was  found  to  be  true 
almost  exactly  in  comparing  corner  lot  1,  in  block  127,  with  lot  2, 
the  next  adjoining  interior  lot.  The  diagonally  opposite  corner 
lot,  18,  in  block  129,  appeared  to  have  an  excess  value  over  the 
next  adjoining  interior  lot,  17,  of  50  per  cent.  From  these  three 
neighboring  corners  it  was  determined  by  the  engineer  that  it 
would  be  fair  to  take  20  per  cent  as  the  normal  difference  of  value 
of  a  corner  lot  over  an  equally  large  interior  lot  in  the  same  block. 
On  this  account  20  per  cc;it  was  added  to  the  previously  deter- 
nyned  area  of  that  part  of  block  126  not  owned  by  resjxindent. 
This  addition  gave  a  total  equated  area  to  the  non-gas  company 
property  in  block  136  of  98,840  square  feet,  or  2.269.g^gr^^s.Qg^Q{^ 
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assessment  per  acre,  then,  for  interior  lots  by  this  method  would 
be  $13,400,  and  the  market  value  by  the  assessment  ratio  for  1906 
(0.6783)  would  be  $10,760  per  acre.  Respondent's  property  in 
block  126  is  0.425  acres,  and  at  $19,750  per  acre  would  be  worth 
$8,394.  No  addition  of  10  per  cent  was  made  in  this  case,  as  the 
tract  is  so  small  that  it  could  not  be  considered  as  involving  extra 
cost  on  account  of  having  to  be  acquired  from  various  different 
owners.  The  ratio  of  sale  to  assessment  value  in  the  assess- 
ment district  was  taken  as  worked  out  by  the  state  board  of  as- 
sessment— 0.6783.  In  regarding  this  tract  as  interior  property 
and  worth  less  than  corner  property,  the  engineer  of  the  Com- 
mission had  not  failed  to  take  into  consideration  the  fact  that  this 
tract  has  the  advantage  of  free  use  of  an  alley-way,  thirteen  feet 
in  width. 

Respondent  attacked  this  valuation  in  much  the  same  manner 
as  it  handled  the  valuation  of  block  131.  Two  real  estate  agents 
testified  that  the  part  of  the  land  lying  beween  the  side  track  and 
the  dock  line,  being  not  more  than  one-third  of  the  tract  and  the 
rear  part  at  that,  was  worth  by  itself  not  less  than  $5,000.  The 
city  assessor  said  this  tract  was  worth  $100  per  front  foot.  As 
there  is  a  frontage  of  112.3  feet  on  Williamson  street,  this  would 
allow  a  value  of  $11,230  for  the  tract,  nearly  $3,000  more  than  al- 
lowed by  the  method  applied  by  the  staff  of  the  Commission. 
One  of  the  real  estate  agents  declared  it  to  be  his  judgment  that 
this  tract  is  worth  $200  per  foot  of  frontage,  which  would  show  a 
value  of  twice  that  suggested  by  the  city  assessor,  or  $22,460. 

Four  witnesses,  three  of  them  being  real  estate  agents,  testified 
that  this  tract  w^as  worth  from  $16,000  to  $22,000.  One  said 
$18,000  to  $20,000,  one  said  $16,000  to  $20,000,  one  $20,000,  and 
another  $22,000. 

Just  east  of  the  respondent's  tract  in  block  126  is  the  property 
of  the  Fauerbach  Brewing  Company.  Some  ten  or  eleven  years 
ago  the  Fauerbachs  purchased  88  feet  frontage  on  Williamson 
street  for  $9,300,  about  $106  per  front  foot.  The  testimony  in- 
dicated that  the  value  of  property  had  decidedly  advanced  in  the 
time  that  had  passed  since  this  purchase,  but  the  city  assessor  de- 
clared that  the  Fauerbachs  paid  an  unreasonable  price,  that  the 
land  might  have  been  worth  that  to  them ;  that  it  might,  in  fact, 
have  been  worth  $200  a  foot  to  them  because  of  the  great  necessity 
in  which  they  might  have  been  to  get  the  land,  but  he  declared 
that  it  was  not  worth  the  price  paid  as  a  matter  oL-fair jmarket 
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value.  He  expressed  the  belief  that  the  land  of  respondent  in 
this  block  is  now  worth  about  $100  per  front  foot,  that  such  is  a 
good  price  for  it.  He  assessed  it  at  $60  per  foot  for  the  purposes 
of  taxation.  It  is  not  improbable  and  seems  well  established  by 
the  testimony,  that  this  property  has  nearly  doubled  in  value  since 
the  time  of  the  Fauerbach  purchase  at  $106  per  foot,  but  the  fact 
also  appears  that  this  purchase  was  a  case  of  paying  a  very  liberal 
price  in  order  to  acquire  a  piece  of  property  peculiarly  and  spe- 
cially desired  by  the  purchaser.  This  was  not  such  a  case  as  the 
purchase  by  the  state  of  the  four  lots  in  the  Snell  block  for 
$30,000,  or  the  purchase  by  the  city  of  the  pump  lot  for  $2,000, 
as  the  Fauerbachs  were  not  able  to  use  the  condemnation  statutes 
and  had  to  pay  the  price  demanded  for  the  land  or  go  without  it. 
The  value  of  respondent's  land  in  block  126,  thercfort.%  would  be 
much  more  safely  ascertained  by  other  data  than  by  comparison 
with  the  Fauerbach  purchase. 

One  of  the  real  estate  agents  testified  that  the  Madison  Trac- 
tion Company  not  long  ago  offered  $19,500  for  a  66  foot  lot  run- 
ning along  Blount  street  to  the  lake,  at  the  corner  of  the  next 
block  farther  from  the  city  than  the  respondent's  tract  in  block 
126,  which  is  $295  per  front  foot,  and  other  parties  stand  ready 
to  pay  $16,000  for  the  same  lot.  This  offer  is  at  the  rate  of  $242 
per  front  foot.  This  property,  however,  while  farther  from  the 
city  than  the  gas  company's  pro[)erty  in  block  126,  is  much  greater 
in  depth  and  is  much  more  choice,  in  that  it  is  the  end  of  a  block 
which  renders  it  possible  to  subdivide.  In  fact,  it  is  now  occu- 
pied by  more  than  one  business  and  is  also  served  with  a  side 
track. 

The  city  assessor  testified  that  land  in  block  125  is  not  so  valu- 
able as  in  block  126.  He  recalled  that  lot  9  in  block  125  was  the 
subject  of  a  sale,  oi  oft'er  of  purchase,  at  $5,000,  less  fhan  $100  a 
foot. 

Block  126  is  all  business  or  warehouse  property  and  not  resi- 
dence property,  although  a  couple  of  old  dwellings  remain  there. 
It  was  testified  that  this  property  is  more  valuable  than  residence 
lake  shore  property  farther  out  from  the  business  section  of  the 
city.  A  suggestion  by  counsel  for  plaintiffs,  to  the  effect  that 
property  in  block  126  was  not  in  such  demand  now  as  a  few  years 
ago,  or  that  most  of  the  machinery  houses  once  located  there  had 
moved  out,  met  with  denial  from  the  witness  to  whom  the  sugges- 
tion was  made. 
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About  a  year  previous  to  this  proceeding  a  lot  with  an  old 
house  in  block  125,  across  Williamson  street  from  block  126,  was 
sold  for  $5,000,  being  intended  for  warehouse  purposes.  This  lot 
is  not  fronting  on  the  same  street  as  the  gas  company's  property 
in  block  126,  but  fronts  on  East  Wilson  street,  across  the  way 
from  the  North  Western  passenger  station.  The  purchaser  of 
this  lot-  also  offered  $5,000  for  a  full  lot  at  East  Wilson  and 
Blount  streets,  and  bought  33  feet  running  from  Williamson 
street  to  East  Wilson  street  for  $7,700.  It  was  said  that  $11,000 
was  offered  for  this  lot  a  year  ago.  The  buildings  on  it  are  not 
worth,  it  was  testified,  more  than  $3,500. 

Madison  real  estate  has  enjoyed  a  general  advance  in  value, 
and  the  land  in  the  vicinity  herein  considered  has  experienced  a 
particularly  rapid  advance,  especially  during  the  past  three  or 
four  years.     So  rapid  has  been  the  rise  during  the  immediate  past 
in  comparison  with  the  values  six  to  ten  years  ago^  that  sales  of 
several  years  ago  seem  to  shed   little    light   on   present   values. 
Even  the  city  assessor  testified  that  sales  of  1901  would  only  "help 
some"  in  the  ascertainment  of  present  values.     It  appears  that 
the  old  marsh  area  in  the  eastern  portion  of  Madison  has,  within 
recent  years,  become  recognized  as  having  very  substantial  value, 
after  having  for  many  years  been  allowed  to  lie  there  as  an  al- 
most worthless  swamp.     A  few  years   ago,   however,  it  became 
recognized  that  this  great  marsh  was  valuable,  that  by  filling  it 
up  to  city  grade  it  would  be  made  as  valuable  as  almost  any  land 
equally  near  the  city  or  similarly  situated  with  reference  to  ship- 
ping facilities,  depots  and  street  car   line.     This  sharp  advance 
was  accelerated  by  the  growth  of  the  city  around  and  beyond  this 
marsh,  by  the  opening  and  improvement  of  streets  in  and  near  the 
marsh,  by  expensive  improvements  made  in  the  direction  of  drain- 
age and  filling,  both  by  the  city  and  by  individuals,  by  the  en- 
largement of  existing  industries  and  the  introduction  of  new  ones, 
and,  in  general,  by  the  constant  diminution  of  the  available  supply 
of  this  area  and  the  simultaneous  constant  enlargement  of  the  de- 
mand for  the  same.     Among  others,  one  element  contributing  to 
this  advance  may  be  particularly  mentioned,  the  construction  by 
the  city  of  a  large  storm  water  sewer   system   to   intercept   and 
carry  into  Lake  Monona  the  water  now  running  into  the  marsh. 
This  work,  costing  some  $20,000,  is  paid  for  by  the  city  out  of 
the  general  fund  and  not  assessed  in  any  part  against  the  land 
immediately    benefited.     Practically    the    whole    marsh    will    be 
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drained  by  this  system  and  its  value  will  thereby  be  greatly  in- 
creased. The  property  benefited  will  not  have  to  pay  for  the  im- 
provement, although  this  was  seriously  proposed.  As  a  result  of 
action  by  the  Madison  common  council,  the  city  attorney  drew  and 
had  introduced  into  the  legislature  a  bill  for  the  establishment  of 
drainage  districts,  so  that  the  land  benefited  should  pay  for  storm 
sewers  the  same  as  the  land  benefited  has  to  pay  for  macadam 
pavement.  The  bill  became  a  law,  but  the  Madison  common 
council  never  took  steps  to  operate  under  it,  although  it  appears 
to  have  been  strongly  advocated  at  a  meeting  of  the  board  of 
public  works  of  the  city.  Not  only  has  there  been  a  general  ad- 
vance in  the  value  of  all  this  marsh  area  of  the  eastern  portion  of 
Madison  between  Blount  street  and  the  Yahara  river  and  between 
the  high  ground  near  the  two  lakes,  but  there  has  been  a  particu- 
larly sharp  advance  of  that  portion  of  the  marsh  which,  when 
filled,  would  be  available  for  business  purposes,  such  as  ware- 
houses, storage  establishments,  wholesale  houses,  fuel  and  mate- 
rial yards,  lumber  yards  and  factories.  The  cost  of  filling  applies, 
in  general,  equally  to  all  the  marsh,  as  indicating  value  in  filled 
lots,  but  the  possession  of  permanent  railroad  facilities  of  the  most 
convenient  kind  lends  especial  value  to  the  part  of  the  marsh  along 
the  railroad  yards,  one  block  of  which  is  131,  owned  by  respond- 
ent. While  petitioners  sought,  by  cross-examination  of  the  re- 
spondent's witnesses  and  by  testimony  of  the  city  assessor,  to 
show  that  there  is  almost  an  unlimited  quantity  of  land  available 
equally  desirable  as  block  131,  the  strong  demand,  limited  quantity 
of  available  land  equally  desirable  as  block  131,  and  the  resultant 
multiplication  of  values  was  established.  While  there  is  much  of 
this  land  that  is  not  occupied  by  buildings  and  business  establish- 
ments, it  is  practically  all  either  occupied  or  owned  by  people  who 
hold  it  at  such  prices  that  it  is  not  to  be  considered  as  available. 

The  situation,  then,  briefly  stated,  appears  to  be  that  the  value 
of  property,  generally,  in  the  city  of  Madison  has  rapidly  ad- 
vanced in  recent  years ;  that  the  value  of  the  large  area  of  marsh 
land  in  the  eastern  part  of  the  city  has  multiplied  by  at  lea.^t 
three  in  the  past  ten  or  more  years,  and  that  the  advance  of  value 
of  available  warehouse  or  wholesale  business  property  in  the 
vicinity  of  respondent's  gas  block  has  been  decidedly  greater 
than  the  advance  of  the  marsh  land  in  general.  These  facts,  to- 
gether with  the  facts  and  testimony  brought  out  at  the  hearings, 
appeared  to  require  further  investigation.     Such  further  investi- 
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gation  has  also  been  made  by  the  engineer  of  this  Commission, 
and  his  report  of  this  investigation  is  given  in  full  in  the  following 
pages : 

MEMORANDUM    RELATING    TO    THE    VALUATION    OP    REAL    ESTATE 
BELONGING  TO  THE   MADISON   GAS  AND  ELECTRIC  COMPANY. 

Statement  submitted  by  W.  D.  Pence,  engineer. 

"The  following  memorandum  relates  to  the  valuation  of  the  two 
parcels  of  land  included  in  the  inventory  of  the  physical  property 
of  the  Madison  Gas  and  Electric  Company.  At  the  conclusion  of 
this  memorandum  are  submitted  final  valuation  figures  prepared 
in  the  light  of  all  available  information  gathered  in  a  review  of  the 
record  in  this  case  and  by  means  of  a  further  extended  field  in- 
vestigation. In  the  process  of  reaching  these  final  figures  the 
judgment  of  the  Commission's  expert  staff  has  been  aided,  in  part, 
by  a  use  of  the  so-called  'sales  method,*  which  had  been  the  sub- 
ject of  criticism  by  counsel  for  the  company.  ('Argument  on  Be- 
half of  Company,'  pp.  28-44.)  Before  submitting  these  revised 
figures,  however,  a  statement  will  be  presented  relating  to  the 
status  of  the  sales  method,  as  determined  by  direct  comparisons 
on  a  large  scale,  of  the  results  found  by  this  method  with  those 
reached  by  local  real  estate  experts,  having  qualifications  simi- 
lar to  those  who  testified  on  behalf  of  the  company  in  the  pres- 
ent case. 

**The  sales  mctJiod.  The  sales  method  of  valuing  real  estate 
was  used  partially  in  the  Michigan  railway  appraisals  of  1900- 
1901,  and  in  the  light  of  the  experience  gained  in  that  work  the 
method  was  adopted  in  the  Wisconsin  steam  road  valuations 
made  under  the  provisions  of  the  Ad  Valorem  Assessment  Law 
of  1903.  It  has  since  been  extensively  used  in  Wisconsin  and 
elsewhere  in  connection  with  important  valuations  of  public 
service  properties  for  both  rate-making  and  taxation  purposes, 
and  is  generally  accepted  as  a  valuable  aid  to  the  judgment  by 
experts  engaged  in  such  valuation  work  on  a  large  scale.  The 
sales  method  may  be  defined  as  a  plan  or  process  for  the  system- 
atic collection  and  comparison  of  data  relating  to  real  estate 
transfers  for  the  purpose  of  estimating  true  market  realty  values. 
It  consists  in  a  study  of  the  transfers  of  neighboring  property 
having  conditions  or  characteristics  similar  to  the  land  whose 
value  is  to  be  determined,  and  is  intended  to  duplicate,  as  nearly 
as  may  be,  the  mental  or  judicial  processes  ordinarily  employed 
by  the  so-called  'local  real  estate  expert,'  with  a  view  to  arriving 
at  results  approximating  those  which  would  be  reached  by  such 
local  expert  acting  without  bias  or  suggestion.  The  sales  method 
is  capable  of  application  in  a  variety  of  w^ays;  in  fact,  is  as 
flexible  in  its  possible  applications  as  are  the  varied  methods  em- 
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ployed  by  individual  local  experts.  Two  interpretations  of  the 
sales  method  have  been  most  commonly  employed.  In  one  of 
these  the  area  and  consideration  in  each  sale  of  similarly  situated 
land  is  found,  and  the  average  unit  price  (per  square  foot,  per 
foot  frontage,  per  lot,  per  acre,  etc.),  ascertained,  and  this  unit 
applied  to  the  tract  under  investigation.  The  other  application  of 
the  method  introduces  what,  in  many  cases^  is  believed  to  be  an 
additional  safeguard,  consisting  of  the  use  of  the  average  as- 
sessed value  of  adjacent  or  similarly  situated  lands,  in  combina- 
tion with  an  average  ratio  or  percentage  representing  the  rela- 
tionship of  the  assessed  value  of  transferred  lands  to  the  total 
consideration  paid  for  such  transferred  lands  in  the  district  or 
locality  under  consideration,  all  of  these  figures  being  based  on 
the  'ground  values'  exclusive  of  the  improvements  thereon.  Such 
use  of  assessment  figures  is  designed  to  introduce,  as  far  as  may 
be,  the  results  of  the  judicial  processes  of  the  assessor  who,  at 
least  in  theory,  serves  on  behalf  of  the  public  as  an  unbiased  ex- 
pert in  the  matter  of  relative  valuations,  and  who  attempts  to 
make  allowance  for  the  peculiar  attributes  or  characteristics  of 
individual  parcels  of  real  estate  in  any  given  locality  or  neighbor- 
hood of  a  city.  In  the  broader  and  more  flexible  applications  of 
the  sales  method,  the  expert  adopts  one  or  the  other  of  the  pro- 
cesses just  outlined,  or  blends  the  two  together  in  such  fashion 
as  to  yield  the  most  consistent  and  trustworthy  final  result.  In 
the  process  of  valuing  a  tract  of  land  involving  conflicting  data, 
as  in  the  case  under  consideration,  the  expert  user  of  the  sales 
method  on  this  flexible  basis  derives  a  series  of  tentative  results, 
similar  to  the  results  representing  the  judgments  of  individual 
local  experts.  The  judicial  function  involved  in  the  discriminat- 
ing selection  of  data  and  in  the  derivation  of  final  results  is  ex- 
ercised along  essentially  parallel  lines  with  the  two  classes  of 
experts  here  compared.  The  further  act  of  the  judgment  in  se- 
lecting a  final  preferred  valuation  figure  in  the  light  of  a  group  of 
preliminary  or  tentative  results  is  identical  in  the  two  cases.  In 
the  particular  valuations  here  considered,  the  similarity  of  the 
basis  is  further  emphasized  by  the  fact  that  the  results  by  the 
sales  method  represent  the  composite  judgment  of  four  men>bcrs 
of  the  Commission's  expert  staff,  as  against  an  equal  number  of 
local  real  estate  experts  employed  by  the  company.  The  fore- 
going statement  relates  to  the  revised  or  final  figures  submitted  at 
the  conclusion  of  this  memorandum,  these  figures  replacing  the 
preliminary  or  tentative  land  valuations  formerly  sulimitted  on 
behalf  of  the  Commission's  staff.  Although  it  is  frankly  con- 
ceded that  the  tentative  land  valuation  figures  first  reported  were 
derived  by  a  comparatively  restricted  application  of  the  sales 
method,  issue  is  here  taken  with  certain  claims  made  in  the  ar- 
gument by  counsel  for  company.  In  view  of  the  repeated  favor- 
able reference  by  counsel  to  the  judgment  of  the  assessor  with 
respect  to  relative  values  ('Argument  on  Behalf  of  Company/  pp. 
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30,  31,  32,  37,  39),  the  criticism  of  a  similar  use  of  the  assessor's 
judgment  by  the  Commission's  experts  need  scarcely  be  consid- 
ered, except  with  respect  to  the  misapprehension  by  counsel  (*Ar- 
gument/  p.  43),  as  regards  the  fluctuation  of  the  assessment  ratio 
in  Madison.  Entirely  aside  from  the  claim  that  assessment  ratios 
should  not  be  depended  upon  in  making  land  valuations,  counsel 
contends  that,  in  any  event,  a  general  assessment  ratio  should  not 
be  used  in  the  case  under  consideration,  chiefly  because  of  a  sup- 
posed 'radical  diflFerence  as  between  different  sections  or  locali- 
ties' in  the  city  of  Madison.  For  the  purpose  of  throwing  some 
light  on  this  point,  Mr.  A.  E.  James,  statistician  of  the  tax  com- 
mission, was  requested  to  prepare  a  comparative  exhibit  based  on 
Madison  city  sales  for  a  period  of  years,  classified  with  respect  to 
kind  or  locality  as  follows : 

Group  1.  Business  section. 

Group  2.  Best  residence  section. 

Group  3.  Middle  class  residence  section. 

Group  4.  Poor  residence  section. 

"Table  A  gives,  in  condensed  form,  the  results  of  this  investi- 
gation, which  covered  some  905  verified  real  estate  transfers  dur- 
ing the  four  year  period,  1905-1908,  with  an  aggregate  considera- 
tion of  approximately  $3,000,000.  A  somewhat  similar,  though 
less  discriminating,  comparison  made  in  1906  covering  sale  and 
assessment  figures  for  the  seven-year  period  ending  with  1904, 
affords  the  following  general  average  ratios  for  the  four  groups  of 
property  of  71  per  cent,  67  per  cent,  65  per  cent  and  64  per  cent, 
respectively,  with  an  average  for  the  aggregate  for  the  seven-year 
period  of  66.7  per  cent.  To  bring  the  comparison  still  closer  to 
the  point  at  issue,  'locality  ratios'  were  computed  from  carefully 
verified  transfers  within  an  area  of  some  26  blocks,  including  a 
district  of  from  three  to  four  blocks  in  all  directions  from  the 
tracts  owned  by  the  Madison  Gas  and  Electric  Company.  The 
results  of  these  compilations  for  a  period  o.f  six  years,  ending  in 
1908,  are  embodied  in  table  B.  which  also  includes  the  revised 
general  ratios  for  the  entire  city  for  the  corresponding  years. 
The  ratios  for  the  three  years,  1906-1908,  for  which  most  recent 
data  as  to  present  values  are  available,  average  65.6  per  cent  local, 
as  against  64.7  per  cent  general. 

'The  foregoing  comparisons  do  not  justify  the  claim  of  coun- 
sel with  respect  to  the  extreme  variations  at  Madison.  The  con- 
trary appears  to  be  the  case. 

"The  question  as  to  whether  the  general  or  local  assessment 
ratio  should  be  applied,  or  assessment  figures  be  used  at  all,  de- 
pends entirely  on  circumstances  which  the  expert,  familiar  with 
the  use  of  the  sales  method,  will  investigate  and  take  into  account 
before  reaching  his  final  judgments  as  to  the  value  of  a  given 
tract  of  land.  In  this  particular  instance  the  values  of  the  local 
and  general  ratios  chance  to  differ  but  little. 
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TABLE  A. 

compabrson  of  as8e88mbnt  ratios  with  rsffebbnce  to  kind  of  property 
Based  on  a  Sectional  Dirtripction  of  Madison  City  Sales, 


• 

Year. 

Group. 

1 
2 
3 

4 

No.  of 
sales. 

Total 
a.ssess- 
ment. 

$16,400 
127.366 
126,870 
200,225 

Total 

ooijsldera- 

tioii. 

Assess't 

ratio 
per  cent. 

1905 

4 

54 
68 
152 

$26,100 
188.321 
203.555 
354.614 

62.83 

67.63 
62.32 
56.47 

Total  sales.  1905 

278 

10 
41 
47 
110 

$470,860 

$52,100 
97,470 
91.650 

144.880 

$386,100 

$21,200 
151,520 
104.570 
199.158 

$772,590 

$82,600 
143,100 
132,038 
224,400 

60.95 

1906 

I 
2 
3 

4 

63.08 

68.10 
69.41 
64.56 

Total  sales.  1906 

208 

3 
48 
42 
127 

$582.  r8 

$30,680 
229,430 
160,730 
328,707 

66.33 

1907 

1 
2 
3 

4 

68.10 

66.04 
65.06 
6J.58 

Total  sales,  1907 

220 

6 
45 
44 

1(H 

199 

905 

23  (  2'0 
188  (2K) 
201  (22'*  ) 
493  (559^ ) 

905  (100^) 

$476,448 

$21.3.000 
140,770 
78.200 
157.000 

r49..547 

$269,825 
237,350 
131,745 
266.590 

63.58 

1908 

1 
2 
3 
4 

78.94 

59.30 
59.36 
58.89 

Total  sales.  1908 

r)88.970 

$1,922,  .^8 

$30'>.700 
517,125 
401,290 
701,263 

$905,510 

$3,009,785 

$409,206 

798.201 

628.068 

1.174.311 

65.03 

Grand  total.  4ycars,  1905-1908.. 

"—      

63.87 

P8. 

Summary  for  four  years  by  grim 
1905-1908  srrouD   1 

73.96 

64.78 

3  .. 

63  89 

4 

59.71 

Grand  total  4  years 

11,922.378 

$3,009,785 

63  87 

TABLE  B. 

Comparison  Between  Assessment  Ratio  for  the  Immediate  Locality  of  the 
Madison  Gas  &  Electric  Company's  Property  With  Corresponding  Values 
OF  the  General  Assessment  Ratio  for  the  Entire  City  of  Madison. 


Year. 

No.  of  sales. 

6 
8 
9 
3 

,S 

Average... 

Locality 

as^e.ssment 

ratio, 

per  cent. 

62.8 
75.2 
61.6 
61.1 
68.9 
66.8 

Assessment 
ratio  for 

entire  city, 
per  cent.      . 

1903 

64  0 

1904           

62  9 

1905 

62  0 

1906      

^  4 

1907 

63  6 

1906      

65  0 

66.1 

63.8 
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''Calibration  of  sales  method.  In  view  of  the  close  similarity 
as  to  fundamental  basis  of  the  sales  method  as  compared  with  the 
local  expert  method  of  valuing  real  estate,  particular  interest  and 
importance  attaches  to  any  specific  cases  affording  a  direct  com- 
parison of  actual  valuation  results  by  the  two  methods  made  under 
normal  or  balanced  conditions.  The  results  of  two  such  com- 
parisons on  a  large  scale  are  fortunately  available  for  the  present 
discussion,  one  involving  some  300  blocks  (more  than  three  square 
miles)  of  representative  residential  property  in  the  city  of  St.  Paul, 
the  other  of  some  500  acres  of  valuable  railway  terminal  lands  in 
the  city  of  Milwaukee. 

"The  St.  Paul  investigation  was  conducted  by  Mr.  T.  A.  Polleys, 
secretary  of  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway 
Company,  who  for  a  number  of  years  had  made  extensive  studies 
of  real  estate  sales  and  valuations  in  Wisconsin,  Minnesota  and 
neighboring  states.  yVfter  serving  on  a  committee  made  up  of 
local  real  estate  experts,  charged  with  the  inauguration  of  a  reform 
in  the  basis  of  assessing  real  estate  in  the  city  of  St.  Paul,  Mr. 
Polleys  conceived  of  a  plan  for  calibrating  or  testing  the  accuracy 
of  the  sales  method  of  valuing  lands,  with  a  view  of  stimulating 
local  interest  in  the  matter.  To  this  end  he  chose  the  district  in 
the  westerly  portion  of  the  city  of  St.  Paul,  comprising  over  300 
platted  blocks,  extending  from  Western  avenue  on  the  east  to 
Cleveland  avenue  on  the  west  (a  distance  of  3>4  miles),  and 
from  Marshall  avenue  on  the  north  of  Osceola  avenue  on  the 
south  (a  distance  of  nearly  a  mile),  as  indicated  by  the  shaded 
rectangle  on  the  accompanying  map.  The  district  was  selected  for 
the  reason  that  the  great  activity  for  seyeral  preceding  years  would 
insure  ample  sales  data  upon  which  to  base  estimates  of  value,  and 
because  of  the  representative  characteristics  of  the  territory,  such 
as  the  following:  Values  ranging  from  one  dollar  to  over  one 
hundred  dollars  per  foot  front;  a  portion  of  the  Jots  built  over 
and  a  portion  vacant;  some  localities  increasing  very  rapidly  in 
value  and  others  little  or  none ;  the  area  comparatively  uniform 
in  topography,  although  somewhat  broken  in  i)laces ;  in  short,  a 
district  affording  a  wide  range  of  conditions  for  such  a  compara- 
tive test.  The  process  was  directed  to  the  determination  of  the 
correct  average  'ground'  value  per  foot,  exclusive  of  improve- 
ments, in  a  given  year  ( lf)07)  for  a  distance  of  one  block  along  a 
given  street,  each  block  frontage  being  termed  a  'locality*  for  the 
purposes  of  this  test.  The  average  ground  values  per  foot  front 
for  each  of  the  277  'localities'  was  ascertained  by  a  flexible  appli- 
cation of  the  sales  method,  the  work  being  performed  chiefly  by 
Mr.  Polleys  personally,  who  then  requested  some  fourteen  highly 
qualified  real  estate  experts  in  the  city  of  St.  Paul  to  submit  their 
estimates  of  the  same  values.  In  order  to  arouse  interest  in  the 
investigation,  Mr.  Polleys  charted  his  own  determinations  and  sub- 
mitted duplicate  copies  of  the  same  to  each  of  the  experts,  with 
the  urgent  request,  however,  that  they  should  not  be  influenced  by 
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his  figures,  and  further  that  values  be  submitted  only  on  those 
blocks  where  they  had  direct  personal  knowledge  of  values.  The 
experts  served  without  compensation,  acted  independently  of  each 
other,  that  is,  without  conference  or  collusion  of  any  sort,  and,  so 
far  as  known,  were  entirely  free  of  bias  or  suggestion  in  prepar- 
ing their  estimates  of  value.  Of  the  fourteen  experts  invited  some 
twelve  submitted  more  or  less  complete  responses,  most  of  them 
asking  for  additional  time  for  fuller  deliberation  as  to  values. 
The  condensed  results  of  this  remarkable  investigation  are  shown 
in  the  accompanying  table  C,  and  the  complete  exhibit  for  a  single 
representative  street  (Lincoln  avenue),  comprising  some  21  lo- 
calities, are  given  in  table  D.  In  further  illustration  of  the  meth- 
ods pursued  in  these  studies,  there  are  submitted  with  this  mem- 
orandum, in  addition  to  the  map,  a  copy  ol  a  paper  describing  this 
investigation  (Real  Estate  Valuations,  by  Thomas  A.  Polleys — 
Proceedings  Minnesota  Academy  of  Social  Sciences,  Vol.  1,  pp. 
59-78,  1907).  I  am  also  able  to  submit  as  information,  through 
the  courtesy  of  Mr.  Polleys,  the  original  figures  of  the  twelve  ex- 
perts and  the  reduction  sheets  leading  to  the  final  comparative  fig- 
ures, these  papers  having  been  loaned  to  the  Commission's  engineer 
during  a  recent  personal  investigation  of  the  conditions  surround- 
ing this  test  of  the  sales  method.  While  on  the  ground,  conference 
w-as  held  with  the  president  of  the  St.  Paul  real  estate  exchange, 
who  participated  in  the  Polleys  investigation  and  who  regards  the 
sales  method  as  an  exceedingly  valuable  aid  to  the  judgment,  sub- 
ject to  limitations  of  a  character  in  certain  situations  which  are 
recognized  and  felt  by  all  local  experts  who  are  called  upon  to 
value  lands. 

"Tables  C  and  D  show,  in  the  last  column,  the  percentages 
variation  between  the  results  of  the  sales  method  and  the  averages 
of  the  results  of  the  local  experts.  It  is  seen  that  the  tendency  of 
the  sales  method  is  to  give  deficient  results  to  an  average  amount 
of  3.8  per  cent  for  the  entire  277  localities  or  blocks. 


TABLE  c. 

Comparison  or  Rkstti.ts  by  Two  Mkthohs  of  Valttino  KEAii  Estate.  (A)  By 
Land  8ALE8  Method:  and  (B)  By  Local  Experts.  Investigation  By  Thos. 
Polleys,  at  St.  Paul,  Minn. 


Classification  of  property. 


Oroup  1.  Loss  than  flO  ppr  front  ft. 

2.  !?io  to  r^u 

3.  r20to?4()  ' . 

4.  A^H)v«'  HI  '*        "      '*  . 

Total 


No.  of 
blocks. 
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'M 


,  .\vera(;e  vamtk  I 

PER     front   foot. 


(A) 

?»5 

1.*) 

14 

10 

•:8 

Tm 

thi 

10 

$20 

i>5 

Excess 

(B)  OVER  (A). 


(B)       Amount 


Sl5  70 
1.')  4.'> 

UJ  20 


S2l 


?0.55 
1.3.5 
1.00 
0.10 

?0.80 


Pe 

r  cent 

9.0 
9.« 
3  5 
0.2 

3.8 
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TABLE  D. 

POLLEYS'   iNVESTIdATION  OF  S>ALB8  METHOD  OF  VALUrNO  REAli  ESTATE,  COMPARI- 
SON OF  Results  Along  Lincoln  Avenue,  8t,  Paul. 


AvERAG 
PER 

(A) 
By  land 

sales 
process. 

E  GROUND  VALUE 
FRONT  FOOT. 

Excess 

(B)  OVER  (A) 

AloiUjT  Lincoln  avenue  (34  miles). 

(B) 
By  local  experts. 

^^-    ?'  !   Value 
expertJi. ;    ^  »*"*'• 

Amount. 

Per 
cent. 

1.  Dale  to  St.  Albans. 

$47  00 
49  00 

49  00 

50  00 
35  75 
29  00 
27  50 
24  00 
15  00 
12  00 

850 
S  50 
700 
7  00 
5  00 
500 
900 
900 
900 
350 
3  50 

7 
8 
8 
9 
7 
8 
8 

! 

7 
7 
7 
7 
6 
5 
6 
5 
5 
5 
5 

t50  85 
51  ?0 
51  80 
51  65 
36  05 
29  85 
26  55 
24  20 
16  45 
12  20 
890 
935 
805 
7  95 
6  40 
590 
935 
.  9  20 
9  20 
390 
4  10 

S3  85 
2  20 
280 
1  &5 
030 
085 
-095 
020 
1  45 
0  20 
040 

0  85 

1  06 
005 
1  40 
090 
035 
020 
020 
040 
060 

8.2 

2.  St.  Albans  to  Grotto 

4,5 

3,  Gi-otto  to  Avon 

5.7 

4.  Avon  to  Victoria 

3  3 

5.  Victoria  to  Milton 

0.8 

6.  Milton  to  Chatsworth 

2.9 

7.  Chatsworth  to  Oxford 

—3.5 

8.  Oxford  to  Loxiugton 

0.8 

9.  LexinflTton  to  Dunlap 

1.0 

10.  Dunlap  to  GriRsrs 

1.7 

11.  Grigga  to  Syndicate 

4.7 

12.  Syndicate  to  Hamline 

10.0 

13.  Hamline  to  Albert 

15.0 

U.  Albert  to  Pa.scal 

14.0 

15.  Pascal  to  Saratoga 

28.0 

16.  Saratosra  to  Snellinjr 

18.0 

17.  M  acalester  to  Cambridge 

3.9 

18.  Cambrldfire  lo  Baldwin 

3.2 

19.  Baldwin  to  Fairview 

2.2 

20.  Fairview  lo  Prior 

11.4 

21 .  Prior  to  Cleveland 

17.2 

Average  for  21  bl  cks 

$19  75 

7 

120  60 

to  85 

4.3 

"This  result  or  tendency  is  strikingly  confirmecl  by  the  other 
instance  above  referred  to^  consisting  of  the  valuation  of  terminal 
lands  belonging  to  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  in  the  city  of  Milwaukee,  made  in  1903  under  the 
auspices  of  the  tax  commission.  These  lands  amounted  to  up- 
wards of  500  acres  in  the  aggregate,  scattered  through  some  15 
wards  or  assessment  districts  of  the  city,  and  having  an  aggregate 
valuation  of  approximately  $6,000,000.  The  market  value  of 
these  railroad  lands  was  determined  by  specially  qualified  local 
real  estate  experts  under  the  personal  direction  of  Mr.  F.  W. 
Adams,  the  secretary  of  the  railway  company,  who  preserved  a  re- 
markable balance  of  judgment  throughout  the  work.  The  state 
valuation  staff,  under  the  personal  direction  of  Prof.  W.  D.  Tay- 
lor, engineer  for  the  state  board  of  assessment,  used  the  sales 
method  on  a  basis  consistent  with  local  conditions.  The  final  re- 
sults differed  by  only  3.5  per  cent,  the  results  by  the  sales  method 
being  the  lower,  as  in  the  Polleys  investigation. 

"As  a  result  of  the  elaborate  series  of  tests  above  described,  it 
appears  that,  taking  the  results  by  the  'local  expert  method'  as  a 
basis,  the  'sales  method'  tends  to  give  slightly  lower  results,  the 
difference  appearing  to  be  about  4  per  cent  on  the  ^veragc^^^T^ 
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*'Final  revised  values.  The  final  valuation  figures  for  the  two 
tracts  of  land  submitted  by  the  Commission's  valuation  staflF  in  the 
light  of  all  available  evidence,  including  the  testimony  submitted 
by  the  local  experts  and  the  results  of  the  comparative  tests  of  the 
sales  method  above  described,  are  as  follows  for  the  year  1908 : 

"Block  131.  The  revised  valuation  of  block  131  is  placed  by 
the  Commission's  staflF  at  $42,000,  with  a  possible  range  from 
$37,000  as  a  minimum  to  $47,000  as  a  maximum. 

"Part  of  block  126.  The  valuation  of  this  tract  presents  special 
diflFicuIties,  owing  chiefly  to  extreme  scarcity  of  trlistworthy  sales 
figures  in  the  immediate  locality.  The  revised  valuation  of  this 
tract  is  placed  by  the  Commission's  staflF  at  $18,000,  with  a  possible 
range  from  $16,000  as  a  minimum  to  $20,000  as  a  maximum." 

The  preceding  memorandum  submitted  by  the  engineer  appears 
to  us  to  be  of  the  greatest  importance.  It  describes  the  methods 
used  by  the  engineer  and  his  staflF  in  determining  the  value  of  real 
estate  and  shows  that  these  methods,  when  properly  employed,  are 
scientific  and  that  they  lead  to  correct  conclusions.  The  engineers 
of  the  StaflF  Have  employed  these  methods  very  extensively  in  the 
valuation  of  real  property  in  all  parts  of  the  state,  and  generally 
with  satisfactory  results.  The  engineers  are  also  unbiased  in  their 
attitude  towards  proceedings  such  as  those  involved  here.  They 
are  witnesses  for  neither  petitioner  nor  respondent  and  have  only 
one  aim  in  mind,  namely,  that  of  arriving  at  the  truth  through 
the  application  of  correct  methods  of  investigation,  and  their  ex- 
perience and  training  entitle  them  to  be  classed  as  experts  in  such 
matters.  It  is,  of  course,  a  fact  that  the  determination  of  the 
market  value  of  any  piece  of  real  property  is  ultimately  a  matter 
of  judgment,  and  that  no  method  of  valuation  yet  discovered  will 
disclose  the  exact  value  or  do  much  more  than  indicate,  within 
perhaps  fairly  narrow  limits,  the  figure  at  which  the  value  should 
be  placed.  But  it  is  believed  that  the  methods  thus  employed  by 
the  StaflF  are  the  best  that  have  thus  far  been  used  for  this  pur- 
pose. While  in  actual  application  they  may  not  disclose  the 
actual  figure  at  which  the  value  should  be  fixed,  they  can  not  fail 
to  be  of  the  greatest  importance  in  appraisals  of  this  kind.  When 
properly  employed,  they  will  disclose  facts  that  indicate  approxi- 
mate values,  and  facts  that  are  of  the  greatest  aid  to  the  judgment 
in  arriving  at  the  fair  value  in  each  particular  case. 

The  main  question  involved  in  the  valuation  of  a  utility  for 
rate-making  purposes  is  to  find  tbe  fair  value,  or  that  value  upon 
which  the  investors  are  entitled  to  reasonable  returns  ^"^l(5Wftble 
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is  equitable  as  between  the  investors  on  the  one  hand  and  the 
customers  on  the  other.  This  applies  as  much  to  the  valuation 
of  the  real  property  of  the  utility  that  is  used  or  useful  in  con- 
nection with  the  services  it  renders,  as  to  any  other  part  of  the 
property  that  is  so  used,  or  to  the  plant  as  a  whole.  In  this  par- 
ticular  case  this  value  would  seem  to  be  somewhat  lower  than  the 
valuation  which  was  claimed  by  the  respondents  and  considerably 
greater  than  the  estimated  value  of  the  real  property  by  the  peti- 
tioner's witnesses.  The  facts  indicate  that  the  fair  value  is  found 
about  midway  between  the  maximum  and  minimum  values  as  de- 
termined by  the  staff.  In  fact,  it  is  our  judgment  that  it  should  be 
placed  at  about  $44,500  for  the  lots  located  in  block  131,  and  at 
about  $17,500  for  the  lots  in  question  in  block  126,  or  at  about 
$62,000  for  both.  Of  these  amounts,  according  to  the  estimates 
of  the  engineer  in  his  first  valuation,  about  83  per  cent  of  the 
former  item  should  be  allotted  to  the  gas  plant,  while  17  per  cent 
of  the  former  and  all  of  the  latter  should  be  allotted  to  the  elec- 
tric plant. 

Intakes. 

The  cost  value  of  certain  other  items,  such  as  the  intakes,  hold- 
ers, cartage,  the  laying  of  small  mains  and  service  pipes,  power 
plant,  equipment  and  buildings,  as  established  by  the  engineer  of 
the  Commission  or  the  staff,  w^ere  also  disputed  by  the  respond- 
ent. Most  of  the  amounts  involved  in  these  disputes  were  small 
and  arose  mostly  because  of  the  lack  of  reliable  data  as  to  the 
quantity  of  the  work  or  property  involved.  Of  the  two  intakes 
between  the  plant  and  Lake  Monona,  one  is  laid  with  twenty  inch 
pipes  and  is  1,630  feet  in  length.  Upon  the  data  first  obtained, 
the  staff  placed  the  cost  new  at  $1,564  for  the  smaller,  and  at 
$7,252  for  the  larger  intake.  Further  investigations,  however, 
disclosed  new  facts,  and  this  resulted  in  a  revision  of  these  fig- 
ures, under  which  the  cost  for  the  smaller  intake  was  increased 
to  $1,951,  and  the  cost  of  the  larger  intake  reduced  to  $6,579,  the 
revision  thus  showing  a  net  decrease  of  $287  for  both  intakes. 
The  cost  claimed  by  the  respondent  was  about  $369  in  excess  of 
the  revised  figures  of  the  staff,  and  while  the  claim  was  supported 
by  some  testimony  and  certain  facts  stated  to  be  the  book  cost, 
we  do  not  think  that  these  furnish  sufficient  reasons  for  changing 
the  figures  submitted  by  the  staff. 
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Power  Plant  and  its  Equipment. 

With  respect  to  the  buildings  and  the  equipment  of  the  power 
plant  there  were  some  differences  between  the  appraisals  in  ques- 
tion. The  respondents  claimed  that  the  buildings  had  been  under- 
valued by  the  staff  to  the  extent  of  $4,606.  Their  position  upon 
this  point  was  supported  by  the  testimony  of  a  contractor  and 
builder  and  statements  bearing  upon  the  book  value  of  the  build- 
ings. A  close  analysis  of  these  facts,  as  well  as  of  the  appraisal 
of  the  engineer  of  the  Commission,  has  led  us  to  the  conclusion 
that  the  figures  of  the  respondent  represent  the  maximum  cost  of 
such  structures,  and  that  the  figures  of  the  engineers  of  the  Com- 
mission more  nearly  compare  with  the  prices  at  which  such  build- 
ing contracts  are  actually  let. 

With  respect  to  the  power  plant  equipment  there  were  also  cer- 
tain differences  in  the  valuations  of  the  engineers.  Some  of  these 
differences  related  to  the  cost  of  certain  foundations  for  oil  tanks, 
tar  extractors  and  water  coolers,  but  the  facts  presented  upon 
these  points  do  not  seem  to  demand  any  change  in  the  staff's 
figures.  Respondents  also  claimed  that  certain  stacks,  a  2 
horse  power  motor,  and  a  switchboard  platform  had  been  omitted 
from  the  inventory  of  the  staff.  Inquiries,  however,  have  re- 
vealed the  fact  that  the.se  items  had  not  been  omitted  from  the  ap- 
praisal, but  included  with  other  articles  under  various  other  heads. 
This  was  also  found  to  be  true  of  a  claim  for  heating.  Another 
claim  of  about  $618  on  the  part  of  the  respondents  for  certain 
scrap  and  miscellaneous  articles,  neither  the  staff  nor  the  Com- 
mission itself  have  been  able  to  identify. 

In  going  over  the  appraisals  It  appeared  that  about  $2,640,  plus 
12  per  cent  for  engineering,  etc.,  or  $2,957,  had  been  allowed  for 
the  use  of  certain  so  called  **Doherty  economizers."  In  examin- 
ing the  income  accounts  of  the  company,  it  was  found  that  the  use 
of  these  economizers  was  paid  for  in  the  form  of  royalties,  based 
on  the  coal  consumed  and  charged  to  the  operating  expenses. 
The  economizers  in  question  are  thus  included  in  the  value  of  the 
plant  as  well  as  in  the  cost  of  operating  it.  On  the  one  hand  they 
swe'l  the  vaHie;  on  the  other  hand  they  swell  the  cost  of  operat- 
ing the  plant.  To  leave  this  item  in  both  plans  when  these  facts 
are  used  as  bases  for  rate  making,  would  result  in  making  the 
consumers  pay  the  cost  of  the  economizers  twice.  This  would 
manifestly  not  be  fair.     Equity  demands,  therefore,  that  the  f^f^oajp 
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of  these  economizers  be  eliminated  from  either  the  value  of  the 
plant  or  from  its  operating  expenses.  As  to  which  one  of  these 
two  plans  the  cost  in  question  belongs  from  a  theoretical  point 
of  view,  would  seem  to  depend  upon  its  nature.  If  it  is  such  that 
it  should  be  classed  with  patent  rights,  the  most  proper  place  for 
it  would  probably  be  the  value  of  the  plant.  If  these  economizers 
are  simply  devices  for  more  effective  operation,  then  their  cost  is 
more  properly  an  operating  expense.  As  many  of  the  details  con- 
cerning them  are  lacking,  it  is  not  clear  just  where  the  cost  be- 
longs. In  the  past,  however,  it  has  been  charged  to  operation, 
and  since  it  is  paid  in  royalties,  this  would  seem  to  be  the  place  for 
it.  As  it  does  not  materially  effect  the  final  result,  it  makes  but 
little  difference  whether  it  becomes  a  capital  charge  or  an  operat- 
ing expense.  For  the  purposes  of  this  case,  however,  it  is  elimi- 
nated from  the  value  of  the  plant  and  treated  as  one  of  the  costs 
of  operating  it. 

Holders. 

Differences  in  the  valuation  of  respondent's  three  gas  holders 
arose  through  failure  of  agreement  as  to  cost  of  excavation,  cost 
of  labor,  and  masonry. 

As  to  the  largest  of  the  three  holders,  that  of  200,000  cubic 
feet  capacity,  the  difference  lay  in  the  yardage  of  masonry,  the 
staff  of  the  Commission  taking  111  cubic  .yards  and  the  respond- 
ent claiming  230  cubic  yards.  On  further  investigation  the  engi- 
neer of  the  Commission  found  that  neither  figure  was  correct,  and 
he  adopted  the  yardage  indicated  in  the  plan  of  the  holder,  186y2 
cubic  yards.  This  produced  an  increase  of  75^  cubic  yards, 
making,  at  $3.50  per  yard,  an  increase  in  the  valuation  allowance 
of  $415  over  the  staff's  former  figure  of  $610.  Respondent,  how- 
ever, offered  testimony  to  the  effect  tliat  these  were  stock  plans 
and  could  not  have  been  followed  exactly  in  this  instance,  owing 
to  the  character  of  the  ground ;  that  there  was  actually  more  con- 
crete in  this  holder  than  the  230  cubic  yards  claimed  by  respond- 
ent, and  that,  owing  to  the  nature  of  the  ground,  it  would  be 
necessary  to  put  in  fri.ni  25  to  50  per  cent  more  concrete  than  the 
specifications  or  plans  indicated.  Respondent's  engineer,  Mr. 
Abell,  testified  that  he  had  done  some  sounding  to  ascertain  the 
quantity  of  concrete  and  had  found  that  the  concrete  extends 
from  the  side  of  the  tank  about  2j^  feet.  The  holder  is  85  feet 
in  diameter,  about  2J.^  feet  on  either  side  giving  90  feet.     Figur- 
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ing  the  average  depth  of  concrete  as  one  foot,  gives  230  cubic 
yards.  This  concrete  is  underneath  water.  Respondent  took  it 
to  be  a  mass  of  concrete  one  foot  in  thickness  and  circular  in 
shape,  90  feet  in  diameter. 

As  to  the  smaller  holders,  of  60,000  and  30,000  cubic  feet  ca- 
pacity, respectively,  disagreement  arose  as  to  the  cost  of  excava- 
tion and  amount  and  character  of  masonry.  Respondent  at  first 
said  the  masonry  was  rubble,  but  later  discovered  that  it  was 
brick.  This  resulted  in  an  increased  estimate  by  the  staff  of  the 
Commission,  but  the  staff  was  unable  to  admit  the  claim  of  re- 
spondent as  to  the  excavation.  The  correction  on  account  of  char- 
acter of  masonry  gave  an  addition  of  $1,273  present  value  on  the 
60,000  cubic  feet  holder  and  of  $1,216  present  value  on  the  30,000 
cubic  feet  holder.  Respondent  claimed  $1.50  per  cubic  yard  for 
the  excavation,  including  all  cribbing  necessary.  The  staff  of  the 
Commission  used  60  cts.  per  cubic  yard  for  the  dry  excavation 
and  $1  per  cubic  yard  for  the  part  which  was  estimated  would 
be  wet,  allowing  $30  per  1,000  feet  of  cribbing  or  sheeting.  The 
respondent  supported  its  claim  as  to  the  difficult  character  of  the 
excavation  by  the  testimony  of  two  contractors,  who  placed  the 
cost  as  high  as  $2  per  cubic  yard  for  the  excavation  involved.  Tlie 
city  engineer,  on  the  other  hand,  testified  from  his  experience  in 
similar  work  for  the  city,  that  60  cts.  per  cubic  yard  ought  to  pay 
for  the  work  and  that  there  would  be  no  sheeting  required.  The 
difference  between  the  cost  shown  by  the  staff  and  that  shown  by 
the  respondent  for  these  holders  amounts  to  about  $2,400,  the 
estimate  of  respondent  being  the  highest.  In  considering  the  tes- 
timony upon  this  point,  and  the  many  other  facts  in  point  that  are 
a  part  of  the  records  of  the  office,  we  feel  that  the  revised  figures 
of  the  staff  are  approximately  correct. 

Cartage. 

A  difference  of  opinion  arose  as  to  the  proper  allowance  for 
the  cost  of  cartage  of  pipe  and  other  material.  The  staff  of  the 
Commission  allowed  30  cts.  per  ton  for  moving  pipe  and  heavy 
material,  and  40  cts.  for  moving  miscellaneous  material.  The 
respondent  demanded  an  allowance  of  70  cts.  per  ton  for  all  and 
had  some  testimony  which  tended  to  show  that  the  cost  might 
amount  to  this  much.  The  staff  assumed  that  the  material  would, 
as  a  rule,  be  handled  only  once,  from  the  car  to  the  place  oj  in- 
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stallation,  while  the  respondent's  higher  claim  was  based  on  the 
probabiHty  of  two  handlings,  which  would  be  necessary  if  the 
material  were  unloaded  from  the  cars  and  stored,  and  subsequently 
loaded  upon  wagons  and  hauled  to  the  works.  The  difference  in 
the  total  cost  which  is  obtained  from  the  above  unit  figures  is  not 
large,  and  would  not  affect  the  results  either  way. 

Small  Gas  Mains  and  Services. 

The  staff  of  the  Commission  allowed  16  cts.  per  linear  foot  for 
laying  the  two  and  three  inch  mains  and  the  service  pipes,  while 
respondent  claimed  20  cts.  per  foot  for  services  and  two  inch 
mains  and  22  cts.  per  foot  for  three  inch  mains,  of  which  latter 
there  is  a  small  amount.  The  staff  considered  16  cts.  was  an  ample 
allowance.  The  city  engineer  testified  that  13  cts.  a  foot  was  a 
fair  amount  to  allow  on  dirt  streets,  with  6  cts.  additional  on 
macadam  streets.  Respondent  produced  contractors  as  witnesses 
who  gave  various  figures  as  the  cost  of  such  work,  going  as  high 
as  44  cts.  a  foot,  according  to  the  character  of  the  soil.  Re- 
spondent also  contended  that  the  exacting  nature  of  the  city  or- 
dinance with  respect  to  filling  and  tamping  ditches  after  laying 
mains  was  of  substantial  effect  in  fixing  the  cost  of  this  work,  but 
the  city  engineer  was  of  the  opinion  that  ordinary  specifications 
were  as  exacting  and  even  more  so  than  the  city  ordinance.  With 
respect  to  the  cost  of  the  services,  or  the  pipes  from  the  main  to 
the  curb  or  lot  line,  there  was  testimony  to  the  effect  that  the  as- 
sumption of  a  four  foot  depth  was  too  liberal  to  respondent,  as 
the  services  were  frequently  uncovered  in  the  work  of  laying  ce- 
ment curbs  and  gutters,  which  indicated  that  the  services  were 
less  than  four  feet  in  depth.  It  is  probable,  however,  that  the 
average  depth  is  not  far  from  four  feet.  It  also  seems  likely  that 
16  cts.  per  foot  for  laying  is  a  reasonable  figure  under  the  cir- 
cumstances described. 

Allowanck  for  Interkst,  Knoinfering,   Etc.,   During  Con- 
struction. 

In  the  making  of  valuations  of  utility  properties  under  ch.  499, 
Law\s  of  1907,  an  element  of  cost  or  value  has  been  justly  recog- 
nized in  a  sum  which  in  case  of  reconstruction  would  be  required 
for  engineering  interest  and  contingencies.  In  making  the  ten- 
tative valuation  herein  on  the  cost  of  the  physica|l.  ^-(^^^^I^he 
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plants,  10  per  cent  was  added  to  their  cost  value.  This  item  re- 
ceived further  consideration  by  the  engineer  of  the  Commission, 
with  the  result  that  in  the  revision  it  was  changed  to  12  per  cent. 
This  rate,  however,  was  not  satisfactory  to  respondent,  and  tes- 
timony of  experts  was  adduced  on  the  point  in  controversy.  Re- 
spondent directed  its  proof  toward  an  allowance  of  18  per  cent 
for  these  elements. 

Engineering.  Practically  all  of  the  witnesses  in  this  case  who 
were  examined  in  relation  to  the  cost  of  engineering,  placed  this 
cost  at  about  5  per  cent  on  the  cost  of  the  physical  plant,  and 
there  is,  therefore,  no  division  in  the  testimony  insofar  as  this 
item  is  concerned.  An  amount  that  is  equal  to  5  per  cent  on  this 
cost  is  no  doubt  sufficient  to  cover  the  expense  of  engineering. 
In  fact,  it  is  more  than  likely  that  in  practice  this  amount  is  often 
higher  than  the  actual  cost.  For  the  original  part  of  the  plant  the 
cost  of  engineering  may  be  fully  5  per  cent.  For  subsequent  ex- 
tensions, however,  it  is  apt  to  be  lower  than  this,  and  this  for  the 
reason  that  such  extensions  are  often  planned  and  supervised  by 
the  officers  of  the  company  who  are  drawing  regular  salaries  which 
are  charged  to  the  operating  expenses.  In  other  words,  the  plants 
are  in  this  way  extended  without  any  additional  cost  for  engineer- 
ing. The  proper  treatment  of  the  officers'  salaries  in  such  cases 
w^ould  probably  be  to  divide  them  up  between  the  operating  and 
construction,  on  the  basis  of  the  time  devoted  to  each  of  these 
branches  of  the  work ;  but  in  actual  practice  this  is  not  often  done. 
If  in  such  cases  the  cost  of  engineering  goes  into  operating  ex- 
penses, it  is  clear  that  it  should  not  also  go  into  construction,  and 
vice  versa.  In  either  or  both  cases  the  total  cost  of  engineering 
to  the  company  is  likely  to  be  lower  for  extensions  than  for  the 
original  part  of  the  plant.  This  is  a  point  that  is  frequently  over- 
looked in  considering  both  engineering  and  piecemeal  construction. 

Interest.  The  cost  of  interest  during  construction  was  the  sub- 
ject of  much  testimony.  The  staff  of  the  Commission  used  3  per 
cent  under  the  assumption  of  one-year  construction,  but  changed 
it  to  4  per  cent,  because  it  was  estimated  that  the  construction 
might  require  more  than  one  open  season.  Interest  at  3  per  cent 
under  a  one-year  construction  period  would  be  at  the  rate  of  6 
per  cent  for  the  whole  amount  of  capital  during  half  of  the 
period  of  construction.  The  same  rule  would  give  6  per  cent 
under  an  assumption  of  a  tw^o-year  construction  period.  For 
this  proposition  the  respondent  contended,  pointing  to  th 
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ent  adoption  of  the  proposition  by  the  staff  when  the  staff  was 
proceeding  under  the  assumption  of  the  one-year  construction 
period,  and  also  bringing  the  testimony  of  experts  as  to  the  cost 
of  the  money  which  it  would  be  necessary  to  borrow  and  have 
available  as  needed  during  the  construction  period.  A  good  deal 
of  this  testimony  dwelt  upon  the  practical  financing  of  construc- 
tion, dealing  with  the  rate  that  would  have  to  be  paid  for  money 
borrowed,  how  much  would  have  to  be  borrowed  at  various 
stages  of  construction,  and  as  to  whether  some  of  the  money  bar- 
gained for  could  be  placed  at  interest  until  needed  and  so,  by  the 
earning  of  return  interest,  reduce  the  net  cost  of  the  money  dur- 
ing  the  construction  period. 

While  all  these  points  are  interesting  and  contribute  to  an  in- 
telligent discussion  and  determination  of  the  question  at  issue,  it 
would  seem  that  the  interest  during  construction,  correctly  allow- 
able in  a  valuation  under  ordinary  conditions,  would  be  interest  at 
the  current  rate  on  the  cost  of  each  part  of  the  plant  during  its 
construction.  The  element  of  cost  by  reason  of  interest  during 
construction  is  one  which  can  not  be  escaped.  It  is  present  to 
some  extent,  no  matter  what  the  method  of  financing  the  construc- 
tion may  be.  From  the  time  an  investment  for  construction  is 
made  until  the  completion  of  the  entire  plant  enables  that  invest- 
ment to  become  active  as  an  integral  part  of  a  working  whole, 
there  is  the  element  of  interest,  for  that  investment  is  necessarily 
involved  and  is  necessarily  idle  until  the  completion  of  the  plant 
to  a  working  point.  The  fact  of  interest,  like  the  fact  of  deprecia- 
tion, is  present,  no  matter  what  method  be  employed  for  the  fin- 
ancing of  it.  This  is  as  true  when  the  money  is  furnished  by  the 
owners  as  when  it  is  borrowed  by  them.  The  theory  upon  which 
such  interest  rests  is  sound,  and  remains  so  even  in  isolated  cases 
where  the  investors  may  decide  to  charge  no  interest  and  choose 
to  donate  the  same  to  the  consumers  in  the  way  of  lower  charges 
for  the  services  rendered.  Even  if  the  company  let  a  contract  for 
the  complete  construction  of  a  ])lant,  to  be  paid  for  in  no  part 
until  wholly  completed  to  the  operating  point,  interest  cost  would 
come  in  as  a  part  of  the  contract  price,  even  though  not  expressly 
set  forth.  In  that  case  the  contractor  would  have  to  ask  a  higher 
price  to  cover  the  interest  cost.  Some  additional  compensation  is 
needed  for  the  investment  made  by  him  during  the  progress  of  the 
work  and  which  is  necessarily  idle  until  the  completion  of  the 
plant.    Should  the  company  itself  construct  the  plant  and  be  able 
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to  arrange  to  do  the  entire  work  on  credit — gathering  the  material, 
machines  and  equipment,  labor  and  everything  additional  needed 
on  credit,  to  be  paid  for  at  the  completion  of  the  plant  at  the  point 
of  operation — the  interest  cost  would  enter  nevertheless  in  some 
form  in  the  entire  cost  of  construction. 

The  element  of  interest  during  construction,  theoretically,  is  the 
current  rate  for  the  use  of  each  item  of  the  outlays  during  the 
time  which  intervenes  between  each  such  outlay  and  the  date  of 
the  completion  of  the  plant  up  to  the  point  of  operation.  The 
sum  of  these  charges,  however,  is  the  minimum  amount  that  should 
be  allowed  as  interest  during  construction.  As  a  practical  ques- 
tion, it  would  seem  inevitable  that  the  actual  interest  cost  might,  in 
some  cases,  be  even  greater  than  this,  for  the  money  might  have 
to  be  provided  in  advance  of  the  installation  of  the  integral  parts 
of  the  plant.  Land  has  to  be  provided,  franchises  secured,  organ- 
ization effected,  bonds  marketed  and  much  expense  incurred  at  the 
start.  The  opinion,  however,  seems  to  prevail  that  all  the  money 
should  be  figured  as  under  interest  for  half  the  construction 
period.  This  is  equivalent  to  an  assumption  that  the  expenditures 
involved  in  construction  would  follow  a  uniform  curve  from  the 
commencement  of  construction  to  completion  thereof  to  the  point 
of  operation,  and  that  money  could  be  borrowed  just  as  needed 
or,  if  borrowed  all  at  the  beginning,  could  be  placed  at  interest  at 
the  rate  paid  for  the  whole  amount  and  withdrawn  as  fast  as 
needed  in  the  work  of  construction. 

Such  an  assumption  is  no  doubt  warranted  in  cases  where  those 
who  construct  the  plants  possess  ample  means  or  good  credit.  For 
in  that  event  they  can  undoubtedly  make  such  arrangements  for 
the  necessary  funds  that  no  interest  charges  are  incurred  on  the 
money  for  any  other  time  than  the  period  during  which  it  is  ac- 
tually used.  Thus,  if  the  plant  is  not  larger  than  can  be  built 
during  the  open  season  of,  say,  six  months'  duration,  the  prob- 
abilities are  that  interest  would  have  to  be  paid  for  this  time  only, 
and  that,  with  the  current  rate  at  6  per  cent,  the  interest  charges 
would  not  exceed  3  per  cent  on  the  entire  cost  for  six  months. 
There  are  undoubtedly  many  plants  where  the  interest  chargeable 
to  construction  is  relatively  no  greater  than  this. 

When  the  plants  must  be  financed  under  less  favorable  condi- 
tions, the  chances  are  that  the  interest  chargeable  to  construction 
is  greater  than  that  just  outlined.  In  some  cases,  for  instance, 
the  conditions  upon  which  the  money  is  obtained  are  such  tha^^^ 
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interest  charges  on  the  entire  cost  of  construction  begins  at  the 
time  or  even  before  actual  construction  is  begun.  In  addition  to 
this  the  bonds  or  other  securities  upon  which  the  money  is  se- 
cured often  have  to  be  sold  at  discounts.  When  money  is  thus 
obtained  in  advance,  i)art  of  the  interest  charges  may,  of  course, 
be  offset  by  re-investing  the  money  until  needed.  But  as  such  in- 
vestments must  be  made  for  short  periods  only,  the  interest  ob- 
tained thereon  is  usually  much  less  than  sufficient  to  offset  the 
amount  paid  by  the  company.  Plants  which  must  be  financed 
under  such  cr  similar  eruditions  may  have  very  heavy  interest 
charges  to  meet  for  construction.  But  if  the  plants  are  needed 
and  the  conditions  are  such  that  money  can  net  be  had  on  any 
better  terms,  such  interest  charges,  though  relatively  large,  would 
seem  to  be  unavoidable.  Such  interest  charges  must  either  be  paid 
or  the  municipality  be  compelled  to  do  without  the  utility.  The 
amount  will  depend  largely  upon  commercial  conditions. 

But  whatever  the  interest  rate  may  be  in  any  particular  case, 
it  is  likely  to  be  considerably  higher  for  the  original  plant  than 
for  subsequent  extensions  to  it.  This  is  due  partly  to  improve- 
ments in  the  credit  of  the  plant,  and  partly  to  the  fact  that  for  a 
plant  that  is  in  operation  and  earning  money  there  are  many  ways 
in  which  the  income  and  the  working  capital  can  temporarily  be 
so  used  as  to  keep  down  the  interest  charges  for  new  additions 
without  materially  affecting  either  the  income  or  operating  ex- 
penses of  the  plant.  That  this  is  the  case,  is  so  obvious  as  not  to 
require  further  illustration. 

The  plant  involved  here  appears  to  have  been  in  fairly  sound 
financial  condition,  at  least  from  the  time  the  present  owners  se- 
cured possession.  It  is  true  that  the  testimony  shows  that  a  cer- 
tain amount  of  stock  had  to  be  given  as  a  bonus  with  each  given 
amount  of  bonds  in  order  that  these  bonds  might  be  disposed  of  at 
par.  While  this  fact  would  seem  to  indicate  that  the  credit  of  the 
plant  was  not  the  best,  an  investigation  into  the  circumstances  sur- 
rounding these  transactions  show  quite  clearly  that  these  facts 
are  not  a  true  measure  of  the  actual  situation.  Upon  going  over 
the  facts,  with  this  end  in  mind,  we  have  not  discovered  anything 
which  could  lead  us  to  the  conclusion  that  these  plants  have  not 
been  able  to  obtain  all  the  money  they  needed  at  current  rates  of 
interest  and  on  such  terms,  in  other  respects,  that  little  or  no  in- 
terest would  have  to  be  paid  on  idle  funds  or  for  unusual  condi- 
tions generally.     In  view  of  all  this,  it  appears  tj^us^Ai^the 
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interest  allowed  by  the  staff  in  this  particular  case  is  not  un- 
reasonably low  under  the  circumstances. 

Expenses  for  Legal  Work,  Organization,  Casualty  Insurance, 
Omissions  and  Contingencies.  In  the  tentative  valuation  the  en- 
gineer of  the  Commission  allowed  2  per  cent  for  various  items, 
including  contingencies,  omjssions,  liability  for  casualties,  legal 
and  organization  expenses,  etc.,  but  in  the  revision  allowied  3  per 
cent  on  this  account.  One  of  the  respondent's  witnesses  testified, 
that  in  his  valuation  work  he  had  been  in  the  habit  of  allowing 
4  per  cent  for  these  items.  The  other  three  witnesses  of  re- 
spondent testifying  on  this  point  declared  that  7  per  cent  would  be 
necessary  to  cover  these  items,  and  they  agreed  in  their  distribu- 
tion of  the  7  per  cent  into  2  per  cent  for  omissions  and  contin- 
gencies, 3  per  cent  for  legal  and  organization  expenses,  and  2  per 
cent  for  casualty  liability.  These  witnesses  testified  that,  no  mat- 
ter how  carefully  an  inventory  were  made  and  scrutinized,  there 
would  be  omissions,  and  also  many  contingencies  arise  in  the 
course  of  construction  which  occasion  expense.  This  line  of  tes- 
timony sought  to  show  that  few  successful  engineers  would  figure 
omissions  and  contingencies  at  less  than  10  per  cent,  that  in  the 
case  of  the  building  of  a  new  plant  these  costs  would  be  higher, 
but  considering  the  fact  that  in  this  unusual  and  abnormal  case 
there  was  especial  opportunity  for  completeness  and  repeated 
scrutiny  of  the  inventory,  the  item  had  been  figured  down  to  2  per 
cent.  The  cost  of  accidents  in  shipment,  breakage  of  machinery 
shipped  at  risk  of  company,  was  suggested  as  a  certain  cost  en- 
tering here. 

Under  legal  and  organization  expenses,  witnesses  would  put 
^he  cost  of  lawyers,  of  effecting  the  corporate  (not  construction) 
organization,  of  preparing  bonds  and  marketing  stock,  besides  ob- 
taining necessary  franchises.  Witnesses  declared  that  heavy  legal 
expenses  were  bound  to  occur,  frequently  being  much  greater  than 
allowed  here.  One  witness  recalled  a  case  in  which  litigation,  re- 
sulting from  a  flood  and  the  destruction  of  a  dam,  cost  25  per  cent 
of  the  total  construction  cost  of  $800,000.  The  fact  was  shown, 
by  exhibits  introduced  by  respondent,  that  the  actual  legal  ex- 
penses in  connection  with  the  organization  of  respondent  in  1896 
had  been  only  $1,698.56  for  the  gas  end  of  the  business,  and 
$615.56  for  the  electric  end,  a  total  of  $2,314.12  for  the  entire 
company.  An  allowance  of  3  per  cent  on  this  account  would 
amount  to  some  $24,000,  so  that  the  actual  legal  expenses  incurred     t 
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in  the  organization  of  respondent  company  were  less  than  one- 
tenth  of  the  amount  claimed  by  its  witnesses. 

Witnesses  for  respondent  asserted  that  responsible  contractors 
always  figured  in  an  amount  of  expense  due  to  accidents,  loss  of 
materials  during  construction,  injury  to  employes  and  to  the  pub- 
lic. This,  they  maintained,  would  not  be  less  than  2  per  cent  un- 
der average  conditions.  In  some  cases  it  would  be  very  light  and 
in  others  exceedingly  heavy.  These  risks  carried  insurance  rates 
so  high  that  it  was  impracticable  to  insure  against  such  losses, 
their  cost  enters,  however,  into  the  contractor's  estimate. 

It  is  easily  conceivable  that  the  amounts  incurred  for  the  items 
mentioned  might  greatly  exceed  3  per  cent  on  the  cost  of  the  plant. 
As  was  pointed  out  in  connection  with  the  rate  of  interest  charge- 
able to  construction,  conditions  are  sometimes  met  with  that  may 
cause  the  outlays  for  these  and  similar  items  to  reach  almost  ab- 
normal proportions.  Abnormal  conditions,  however,  do  not  ap- 
pear to  have  been  present  in  this  case.  While  the  amount  allowed 
by  the  staff  appears  to  be  no  higher  than  it  should  be,  we  have 
not  discovered  good  grounds  upon  which  to  increase  it. 

Cost  of  Piecemeal  Over  Continuous  Construction. 

Respondent  claimed  a  substantial  allowance  in  the  valuation  by 
reason  of  the  fact  that  it  costs  more  to  construct  a  plant  by  piece- 
meal than  as  one  continuous  piece  of  work,  as  would  be  the  case 
imder  a  general  construction  contract,  and  that  the  assumption  in 
the  valuation  herein  was  continuous  construction  rather  than  piece- 
meal construction.  Respondent's  expert  witnesses  estimated  that 
the  additional  cost  of  piecemeal  construction  over  continuous  con- 
struction would  l)e  not  less  than  15  per  cent,  and  respondent 
claimed  an  allowance  of  $143,455  to  reproduction  cost,  or  $116,291 
to  present  value  on  this  account. 

The  engineer  of  the  Commission  stated  at  the  hearing,  and  in 
his  revised  statement  of  valuation,  that  the  inventory  valuation 
was  sufficiently  high  to  cover  this  alleged  extra  cost  by  reason  of 
piecemeal  construction.  In  making  the  valuation  each  item  had 
been  taken  separately,  as  though  purchased  in  open  market,  and 
no  consideration  was  had  of  the  fact  that  the  company  or  con- 
tractor would  secure  special  figures  in  purchasing  larger  quantities 
of  the  material,  ejuipment  and  hbor.  Actual  conditions  of  con- 
struction had  been  liberally  represented.    While  an  added  cost  of 
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piecemeal  construction  over  continuous  construction  was  recog- 
nized by  the  engineer,  due  to  the  embarrassment  necessitated  by 
maintaining  continuous  operation  of  the  plant,  the  engineer  main- 
tained that  there  would  be  none  with  respect  to  a  large  part  oi 
the  plant  in  this  case. 

In  cases,  if  any,  where  the  average  figures  taken  for  cost  and 
installation  were  insufficient  to  cover  contingent  cost,  arising 
through  the  necessity  of  maintaining  uninterrupted  operation  of 
the  plant,  the  engineer  stated  that  such  contingent  cost  would  be 
covered  in  the  allowance  for  contingencies.  He  also  stated  that 
the  appraisal  doubtless  contained  some  figures  that  are  lower  than 
the  actual  cost  to  the  company,  as  well  as  other  figures  that  are 
greater  than  the  actual  cost  to  the  company.  There  are  very 
likely  to  be  variations  in  both  directions,  but  it  is  more  than  likely 
that  these  variations  will  offset  each  other.  The  cost  of  piecemeal 
construction  was  given  further  careful  consideration  and  investi- 
gation by  the  staff  of  the  Commission,  and  the  chief  engineer,  in 
connection  with  the  revised  valuation,  made  the  following  state- 
ment :   . 

"We  have  very  recently  had  under  consideration  the  relation- 
ship of  cost  of  reproducing  such  properties  as  are  involved  in  this 
case  on  a  basis  of  continuous  construction  as  contrasted  with  the 
so-called  piecemeal  basis.  As  a  result  of  these  further  studies,  it 
now  appears  that  our  valuation,  as  made  under  entirely  normal 
corfditions,  give  results  somewhat  in  excess  of  actual  costs  under 
the  contract  or  continuous  construction  system.  We  therefore 
feel  that  there  is  sufficient  margin  between  the  results  obtained  by 
our  established  method  of  valuing  such  properties  and  those  on 
the  strict  contract  basis  to  warrant  the  statement  made  by  the 
Commission's  engineer  at  the  recent  hearing  to  the  effect  that  our 
revised  figures,  when  fairly  interpreted  as  to  final  results,  are  es- 
sentially those  which  would  be  obtained  by  using  the  so-called 
piecemeal  or  actual  cost  basis.  In  the  light  of  the  foregoing  con- 
clusion we  feel  that  there  would  be  no  justification  for  an  increase 
in  our  revised  figures  to  cover  the  alleged  excess  of  cost  due  to 
piecemeal  construction." 

That  the  construction  cost  of  a  plant  built  up  piecemeal  during  . 
a  considerable  number  of  years  would  be  greater  than  the  cost 
under  one  contract  or  as  a  continuous  operation,  is  a  proposition 
in  this  case  supported  by  testimony  from  all  the  engineers  and 
experts  of  the  respondent.  Nor  was  the  truth  of  this  general 
proposition  seriously  attacked  either  by  witnesses  offered  by 
plaintiffs  or  by  the  enp[ineer  of  the  Commission,  who  siniply  held 
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that  this  element  had  been  taken  into  consideration  by  him  in  the 
selection  of  the  units  of  cost  upon  which  the  total  cost  of  the 
plants  were  computed,  and  was  therefore  included  in  the  totals. 

Among  the  elements  of  additional  cost  of  piecemeal  over  con- 
tinuous construction  were  mentioned  the  advantage  that  could 
be  gained  in  buying  materials  in  large  quantities  for  continuous 
construction  over  small  purchases  as  in  piecemeal  construction,  the 
economy  of  laborers'  time  in  continuous  construction  over  piece- 
meal construction,  in  which  latter  case  much  time  would  be  lost  in 
traveling  from  one  small  construction  job  to  another,  the  large 
expense  of  maintaining  continuous  operation  oi  the  plant  during 
piecemeal  construction  as  contrasted  with  continuous  construc- 
tion, also  an  element  of  value  arising  from  the  fact  that  one  might 
be  willing  to  pay  more  for  a  plant  that  was  completed  and  ready 
for  operation  and  not  haye  to  take  the  risk  of  additional  expense 
arising  out  of  contingencies,  this  value  being  the  premium  for  in- 
surance on  the  business  capacity  and  ability  of  the  engineers  and 
others  connected  with  the  project.  The  extent  of  this  additional 
cost  of  piecemeal  construction  was  estimated  by  one  witness  as 
being  in  some  cases  100  per  cent  over  what  continuous  construc- 
tion would  cost,  but,  as  stated,  it  was  the  opinion  of  three  of  the 
respondent's  witnesses  that  an  allowance  of  15  per  cent  would  be 
sufficient  on  this  account.  The  testimony  leaned  to  the  conclusion 
that,  whatever  additional  cost  arose  from  piecemeal  as  contrasted 
with  continuous  construction,  should  be  put  in  with  the  tangible 
value,  as  it  is  as  much  a  part  of  the  physical  cost  of  the  plant  as  is 
the  cost  of  a  machine,  building  or  other  tangible  item. 

That  ordinarily  the  price  is  relatively  greater  for  small  than 
for  large  purchases,  and  that  a  small  piece  of  work  usually  costs 
relatively  more  than  a  large  piece  of  work  or  construction,  are 
generally  recognized  facts.  In  computing  the  cost  of  a  public 
utility,  however,  these  are  matters  that  can  easily  be  adjusted  or 
allowed  for  in  fixing  the  cost  per  unit  of  the  various  elements  en- 
tering into  the  cost  of  construction-.  As  a  rule  the  original  part 
of  a  utility  is  built  in  one  continuous  operation  and  should  be 
mostly  classed  under  large  scale  construction.  The  various  ex* 
tensions,  however,  that  are  subsequently  added  to  the  plants  in 
growing  cities,  arc  mostly  of  smaller  proportions  when  taken  sep- 
arately, and  will,  therefore,  generally  come  under  piecemeal  con- 
struction. In  appraising  utilities  which  have  been  constructed  on 
this  basis,  the  problem  seems  to  be  to  find  units  of  cost  that  repre- 
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sent  a  fair  average  of  these  conditions.  To  find  such  units  appears 
to  be  practicable.  In  fact,  it  would  seem  that  the  extra  costs  of 
piecemeal  construction  can  be  more  readily  and  accurately  taken 
into  account  in  this  manner  than  by  an  arbitrary  allowance  of  a 
lump  sum  to  be  added  to  a  cost  that  has  originally  been  computed 
upon  the  basis  of  continuous  construction.  At  any  rate,  it  is  the 
practice  of  the  engineers  of  this  Commission  to  allow  for  piece- 
meal construction  in  the  manner  indicated,  and  this  method,  upon 
investigation,  appears  to  us  to  be  sound  and  to  have  led  to  reason- 
ably fair  and  accurate  results  in  both  the  present  case  and  in  other 
similar  cases. 

The  increase  in  the  cost  of  operation  of  a  plant  during  the 
period  while  new  extensions  are  under  construction,  is  perhaps  not 
a  serious  matter,  as  an  analysis  of  the  conditions  indicates  that 
it  can  occur  only  while  the  new  extensions  are  actually  being  con- 
nected with  the  plant.  Nevertheless,  some  consideration  has  been 
given  to  this  item.  The  element  of  value  arising  from  the  fact 
that  one  might  be  willing  to  pay  more  for  a  completed  plant  than 
for  one  not  as  yet  completed,  because  risks  and  contingencies  in- 
volved in  construction  are  probably  elements  which,  if  they  en- 
ter into  the  value  of  a  plant  at  all,  should  be  considered  in  a 
different  connection  from  the  additional  cost  under  consideration 
at  this  point. 

While  there  are  conditions  which  tend  to  increase  the  cost  under 
piecemeal  construction,  there  also  appear  to  be  certain  factors 
which  may  have  the  opposite  effect.  Extensions  to  such  plants  as 
those  in  question  here  are  often  of  such  nature  that  their  cost  dur- 
ing the  construction  period  is  met  out  of  current  receipts  or  funds 
on  hand  in  such  a  way  that  little  or  nothing  in  the  way  of  interest 
charges  is  in  reality  incurred  until  the  extensions  are  in  operation 
and  financed  in  the  usual  manner.  Again,  the  planning  and  su- 
pervision of  the  work  of  such  extensions  is  often,  if  not  always, 
performed  by  th«  regular  officers  and  employes  of  the  company 
without  any  increase  in  their  salaries  or  wages.  The  entire  amount 
of  such  supervisory  cost  is  usually  charged  to  the  operating  ex- 
penses, and  this  tends  materially  to  reduce  the  cost  of  engineering 
and  supervision  of  these  extensions.  These  and  similar  economies, 
often  practicable  under  the  conditions  described,  are  not  without 
significance  in  passing  upon  the  cost  of  piecemeal  construction  and 
may  go  far  in  offsetting  many  of  the  factors  which  usually  make 
piecemeal  construction  relatively  the  most  costly. 


Digitized  by  VjOOQIC 


550  kailuoad  commission  ok  wisconsin. 

Working  Capital. 

Respondent  made  a  claim  for  a  substantial  allowance  for  work* 
ing  capital,  suggesting  that  for  a  company  of  the  size  of  respondent 
not  less  than  $100,000  would  be  necessary  to  be  held  as  quick 
assets  or  working  capital,  either  as  money  available  or  as  stores 
and  supplies  on  hand.  The  inventory  included  the  stores  and  sup- 
plies valued  at  $30,130  present  value.  Respondent  admitted  that 
this  was  a  part  of  working  capital,  but  insisted  that  some  $70,000 
additional  should  be  allowed  for  bills  receivable  and  cash  on  hand 
and  in  bank  to  facilitate  the  conduct  of  the  business.  The  theory 
advanced  was,  that  ample  supply  of  ready  money  would  enable  the 
company  to  effect  many  economies,  such  as  advantageous  buying 
and  discounting  of  bills,  and  such  economies  would  inure  to  the 
benefit  of  the  business  and  eventually  be  of  benefit  to  the  public. 
This  theory  is  undoubtedly  sound. 

The  necessity  of  a  corporation  having  ample  working  or  current 
capital  for  the  facilitation  of  its  business,  is  perfectly  apparent. 
As  one  witness  in  this  proceeding  stated,  that  while  one  may  bor- 
row from  time  to  time  to  provide  for  current  needs,  paying  interest 
on  such  loans,  such  a  course  would  be  equivalent  to  carrying  on 
business  from  hand  to  mouth  and  advantage  could  not  be  taken  of 
the  best  opportunities  for  discounts.  The  obvious  result  would  be 
a  heavier  load  upon  the  business,  and  a  reduction  of  profits.  If 
the  customers  were  all  to  pay  in  advance  of  receiving  service,  the 
amount  of  necessary  working  capital  would  be  greatly  reduced. 

The  amount  of  the  working  capital  required  by  the  plant  rather 
than  the  question  as  to  whether  something  should  be  allowed  for 
such  capital  is  the  issue  raised  by  the  testimony.  Among  the 
quick  assets  and  liabilities  of  the  company  about  Dec.  31,  1907 
and  1908,  the  following  items  are  found  in  the  balance  sheets  of 
those  dates : 
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CrRRENT  ASSESTS: 


Stores  and  supplies |         ,22.7*) 

Cash !  S.  140 

Accounts  i-eoeivable !  JiS.US 


Total i         I7t>.t»57 


«27.071 
8.2>7 

S'.702 


*i8.030 


CURRENT  liabilities: 

Accounts  payable 

Into  rest  accrued 

Watres  accrued 

Taxes  accrued 


Total. 


$27,530  t7.9:i0 

8.2tJV  7.  .500 

4.241  2.544 

0.3J0  7.7:kH 

$4<5.344  1          f2i,7i7~ 
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The  preceding  items  of  current  and  quick  assets  differ  slightly 
from  the  items  which  were  discussed  in  the  testimony,  but  these 
differences  are  so  small  that  they  need  not  be  noted.  The  re- 
spondent claimed  that  the  working  capital  consisted  largely  of 
stores  and  supplies,  cash  and  bills  receivable,  which  items,  when 
taken  together,  foot  up  to  $79,057  at  the  end  of  1907  and  to 
$88,030  at  the  end  of  1908.  Some  of  the  witnesses  al^o  intimated 
that  the  gas  in  the  holder  on  the  date  of  the  valuation  and  the  gas 
and  electricity  delivered  to  the  consumers  but  not  paid  for  should 
also  receive  some  consideration  in  this  connection.  Because  the 
gas  in  the  holder  on  the  date  of  the  appraisal  had  been  produced  at 
a  certain  cost  to  the  company  it  should  appear  in  the  inventory  of 
the  company  and  in  the  valuation  of  its  property.  This,  it  was 
said,  may  also  be  the  way  in  which  the  gas  and  curre\it  delivered 
to  the  consumers  but  not  as  yet  billed  or  taken  into  account  should 
be  treated.  It  was  explained  that  the  meters  are  read  about  the 
20th  to  the  25th  of  each  month,  and  the  time  intervening  between 
the  reading  of  the  meters  and  the  first  few  days  of  the  month  fol- 
lowing is  occupied  with  the  clerical  work  of  computing  and  making 
out  bills.  This  product  has  been  sold  and  delivered,  but  no  ac- 
count of  it  appears  on  the  books  until  the  bills  are  made  out,  al- 
though the  cost  of  manufacture  has  actually  accrued  against  the 
company.  In  the  current  service  bills  were  entered  on  the  first  of 
the  month,  the  unbilled  product  for  which  the  company  is  entitled 
to  credit  in  a  valuation  of  the  amount  of  gas  and  electric  current 
delivered  after  reading  of  the  meters  and  up  to  the  time  at  which 
the  inventory  and  valuation  are  assumed  to  have  been  made. 

Petitioners  objected  to  the  claim  for  working  capital,  both  as  to 
amount  and  as  to  principle,  but  confined  their  proof  to  what  was 
to  be  brought  out  on  cross-examination.  Petitioners  did  not  think 
that  bills  owing  to  the  company  should  be  capitalized  against  the 
public,  and  from  one  of  the  respondent's  experts  was  drawn  the 
admission  that  prompt  payment  of  bills  for  service,  such  as  would 
doubtless  prevail  under  a  prompt  payment  discount  rule,  would  re- 
duce the  amount  of  working  capital  necessary  to  be  allowed. 

That  stocks  and  supplies  and  cash  in  sufficient  amounts  to  in- 
sure economical  and  safe  operation  of  the  plant  are  proper  items  to 
be  included  in  the  working  capital,  is  clear.  This,  in  a  sense, 
might  also  be  true  of  bills  receivable,  except  in  such  cases  where 
they  are  offset  by  bills  payable.  The  mechanism  and  nature  of 
modern  industry  are  such  that  the  bills  can  not  be  collected  on 
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the  delivery  of  the  goods,  and  hence  thirty  and  even  sixty  days* 
time  for  payment  of  bills  are  usually  regarded  as  cash  sales.  The 
effect  of  this  is,  that  bills  and  accounts  receivable,  and  bills  and  ac- 
counts payable,  to  a  considerable  extent  tend  to  offset  each  other, 
and  that  the  former,  for  this  reason,  may  not  be  an  essential  part 
of  the  working  capital.  Gas  in  the  holder  and  gas  and  current  de- 
livered but  not  billed  would,  in  this  case,  seem  to  be  items  that 
belong  with  earnings  and  operating  expenses  rather  than  in  the 
capital  account.  For  a  company  so  situated  as  the  one  in  question 
here,  the  essential  items  in  working  capital  would  seem  to  con- 
sist of  stores  and  supplies  and  cash  on  hand. 

Regarding  the  method  of  estimating  the  amount  required  for 
working  capital  there  w-as  some  variance  in  the  testimony.  One 
witness  said  that  frequently  one-third  of  the  yearly  receipts  was 
adopted  to  estimate  the  amount  of  working  capital,  but  that  in  ac- 
tual business  it  w-as  estimated  by  trial  and  error.  The  relation  be- 
tween fixed  and  quick  assets,  witness  stated,  varies  with  the  size  of 
the  plant,  being  larger  in  a  small  plant  because  the  large  company 
is  better  able  to  handle  finances.  Remarking  that  no  general  rule 
would  be  applicable,  w-ithout  adjustment,  to  determine  the  amount 
of  working  capital  wiiich  should  be  allowed,  this  witness  said  he 
had  found  that  in  this  case  10  per  cent  of  the  total  capitalization 
should  be  kept  liquid.  Witness  mentioned  another  basis  for  de- 
termining a  fair  working  capital  for  a  gas  business,  viz.,  according 
to  a  certain  number  of  cents  per  1,000  cubic  feet  of  gas  sold,  but 
later  qualified  his  testimony  by  stating  that  this  is  not  as  good  a 
method  because  the  sales  continually  vary.  Witness  had  used  20 
cts.  per  1,000  feet,  and  sometimes  30  cts.  He  considered  30  cts. 
reasonable  under  general  conditions,  but  admitted  that  in  a  large 
company  a  less  rate  w-ould  be  sufficient.  He  thought  30  cts.  to  be 
a  fairly  reasonable  figure  to  be  used  in  a  company  of  the  size  of 
that  in  this  case. 

Another  witness  declared  that  he  considered  the  w^orking  cap- 
ital to  consist  of  the  difference  betw^een  the  quick  assets  and  lia- 
bilities when  the  former  were  the  greatest.  That  is,  the  working 
capital  consists  of  the  amount  by  which  the  current  or  quick  as- 
sets, as  distinguished  from  fixed  assets,  exceeds  the  sum  of  the 
current  or  quick  liabilities,  as  distinguished  from  the  fixed  liabil- 
ities. This  is  no  doubt  true,  but  these  facts  show  the  existing 
condition  of  a  plant  in  this  respect  raither  than  the  amount  that 
is  actually  required  for  working  capital. 
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A  working  capital  computed  on  these  bases  would  lead  to  results 
that  vary  considerably  from  each  other.  One-third  of  the  yearly 
receipts  of  the  plants  for  the  last  two  years  or  more  would  amount 
to  slightly  more  than  $100,000.  About  30  cts.  per  1,000  cubic  feet 
of  gas  sold  would  amount  to  from  $30,000  to  $35,000  for  the  gas 
plant  alone.  The  excess  of  the  quick  assets  over  the  quick  liabil- 
ities, according  to  figures  given  above,  amounted  to  about  $32,500 
Dec.  31,  1907,  and  to  about  $62,300  Dec.  31, 1908. 

In  order  to  more  clearly  understand  the  situation  with  respect 
to  the  amount  of  working  capital  required,  it  is  necessary  to  ob- 
serve a  little  more  closely  the  nature  of  the  business  and  some  of 
the  conditions  under  which  it  is  conducted.  The  company  obtains 
its  revenues  from  the  gas  and  the  electric  current  it  manufactures 
and  sells.  It  collects  those  revenues  from  its  customers  very 
promptly  about  the  10th  of  each  month.  Its  outlays  consist  of  the 
cost  o£  producing,  delivering  and  selling  this  gas  and  electric  cur- 
rent, or  of  the  cost  of  fuel,  material  for  repairs  and  renewals,  cer- 
tain other  supplies  of  various  kinds,  the  wages  of  the  labor  it  em- 
ploys in  the  operation,  repairs  and  renewals  of  its  plant,  the  sal- 
aries of  its  clerks  and  officers,  taxes,  interest  and  profits  on  the 
investment.  Coal  is  the  principal  material  that  is  used  in  the  pro- 
duction of  gas  and  electric  current,  and  is  also  in  most  cises  the 
largest  single  item  of  expense.  Inquiries  upon  this  point  indicate 
that,  when  storage  and  handling  are  taken  into  consideration,  coal 
can  be  contracted  for  in  larger  quantities  and  paid  for  about  as 
delivered,  or  monthly,  on  terms  that  are  about  a^  favorable  as  any 
that  can  be  had.  In  fact,  such  transactions  are  usually  regarded 
in  about  the  sanie  light  as  ordinary  cash  deals.  Other  supplies 
can  probably  be  bought  on  thirty  days  on  practically  a  cash  basis. 
Wages  and  salaries  are  ordinarily  paid  monthly  and  about  the  time 
the  bills  for  the  gas  and  current  sold  are  collected,  or  can  be  so 
paid.  Taxes,  interest  and  profits  are  not  likely  to  be  paid  oftener 
than  in  one  or  two  annual  installments.  The  receipts,  taken  as  a 
whole,  are  about  one-third  greater  than  that  part  of  the  expenses 
which,  when  considered  together,  it  would  be  of  any  advantage  to 
the  plants  to  pay  as  often  as  once  a  month. 

These  facts  are  significant.  They  show  that  the  company  is  in 
a  position  where  it  is  practicable  for  it  to  meet  at  least  the  greater 
proportion  of  its  current  outlays  from  its  current  receipts,  or  to 
meet  these  outlays  on  a  basis  that  is  practically  the  equivalent  of 
cash  transactions.    They  make  it  clear  that  the  condition^nder^ip 
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which  the  business  of  this  company  is  or  can  be  clone,  are  such 
that  there  is  a  very  close  relation  between  the  collection  of  its  re- 
ceipts and  the  payment  of  its  expenses,  so  close,  in  fact,  that  there 
ought  to  be  little  or  no  trouble  in  a  reasonably  uniform  adjustment 
of  the  one  to  the  other.  There  are,  of  course,  certain  items  of  the 
expenses,  such  as  renewals  and  repairs,  particularly  in  case  of  ac- 
cidents, that  may  be  much  heavier  at  some  periods  than  at  others 
and  which  can,  therefore,  be  more  economically  met  when  there 
are  ample  funds  on  hand.  It  is  also  a  fact  that,  with  a  liberal 
amount  of  quick  assets  available,  new  extensions  to  the  plants  may 
be  more  cheaply  constructed  than  otherwise,  and  this  for  the  rea- 
son that  temporarily  it  may  be  more  economical  to  use  working 
capital  for  such  purposes  than  to  meet  the  cost  by  regular  loans  or 
by  the  sales  of  new  securities.  There  may  also  be  other  circum- 
stances under  which  it  is  profitable  to  the  plant  to  be  fortified  by 
an  ample  working  capital.  But,  upon  considering  the  fafts  thus 
presented,  one  can  not  help  but  feel  that  the  respondent  claimed 
a  greater  amount  for  this  purpose  than  that  which  is  required  for 
operating  the  plants  and  conducting  their  business  as  a  whole,  with 
a  reasonable  degree  of  economy,  effectiveness  and  safety.  In  fact, 
it  appears  to  us  that  a  working  capital  of  even  less  than  15  per 
cent  of  the  amount  derived  from  the  sales  of  gas  and  current,  or 
of  from  $45,000  to  $50,000,  is  fully  adequate  under  present  condi- 
tions. 

Paving. 

The  engineers,  in  their  valuation,  included  the  extra  cost  that 
would  have  been  involved  if  the  gas  pipes  hr.d  had  to  be  laid 
through  paving  or  after  the  streets  had  been  paved.  This  extra 
cost  was  placed  at  $4,046  for  the  cost  of  reproduction  new,  and  at 
$3,903  for  the  cost  of  reproduction  new  less  depreciation.  The  ad- 
ditional cost  because  of  paving  is  undoubtedly  a  legitimate  item 
that  should  be  taken  into  account  in  determining  the  cost  of  repro- 
ducing a  plant.  Whether  it  should  also  be  included  in  the  valua- 
tion of  a  plant  when  determined  for  rate-making  purposes,  is  a 
question  that  would  largely  depend  upon  whether  these  expenses 
were  actually  incurred,  that  is,  on  whether  the  pipes  were  laid  be- 
fore or  after  the  streets  were  paved.  If  the  pipes  were  laid  after 
the  streets  were  paved,  then  it  would  seem  that  the  additional  cost 
because  of  the  paving  should  be  included  in  the  valuation  of  the 
plant.     If,  on  the  other  hand,  the  pipes  were  laid  in  advance  of  the 
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paving,  then  equity  as  between  investor  and  consumers  would  seem 
to  require  the  omission  of  all  or  the  greater  part  of  this  cost  from 
the  valuation.  The  costs  of  reproduction  of  the  physical  property 
of  a  plant,  while  of  the  greatest  importance  to  that  end,  is  not  the 
only  element  that  should  be  considered  in  determining  the  fair 
value  when  questions  of  rates  are  involved.  The  cost  of  repro- 
duction constitutes  valuable  evidence  of  the  amount  upon  which 
investors  are  entitled  to  reasonable  returns,  but  it  does  not  furnish 
the  only  evidence  of  this  amount,  even  insofar  as  the  physical 
parts  alone  of  the  plants  are  concerned.  To  include  something  in 
the  valuation  of  the  physical  property  for  the  cost  of  paving,  is 
undoubtedly  fair  and  just  when  such  costs  have  actually  been  in- 
curred. But  when  they  have  not  been  incurred,  it  is  very  difficult 
to  find  any  just  and  reasonable  ground  upon  which  they  can  fairly 
be  made  a  permanent  charge  against  the  consumers.  If  this  is 
sound,  and  it  appears  to  be,  then  it  would  follow  that  any  addi- 
tional cost  for  paving  in  this  case  can  only  be  considered  where 
the  pipes  happened  to  be  laid  after  the  streets  were  paved.  In- 
quiries upon  these  points  have  revealed  the  fact  that  in  this  par- 
ticular case  the  pipes  were  laid  in  advance  of  the  paving.  In 
view  of  these  facts,  it  appears  to  us  that  the  items  for  paving  in 
the  engineers'  valuation  of  the  physical  property  should  be  ex- 
cluded therefrom. 

Summaries  of  the  Cost  of  the  Physical  Property. 

From  the  facts  thus  presented  upon  this  point,  it  appears  that 
the  cost  of  reproduction  new  and  the  cost  of  reproduction  new  less 
depreciation,  as  determined  by  the  engineering  staff  of  this  Com- 
mission, has  been  somewhat  modified.  These  modifications  are 
confined  to  the  land,  the  cost  value  of  which  was  increased:  to 
power  plant  equipment,  the  cost  of  which  was  reduced  by  omitting 
therefrom  the  allowance  made  for  the  use  of  the  so-called  Doherty 
economizers,  on  the  ground  that  they  are  paid  for  in  the  form  of 
royalties  charged  to  operating  expenses ;  to  the  allowance  made 
for  interest  during  construction,  engineering,  etc.,  which  item  was 
somewhat  increased,  said  increase  being  due  to  the  fact  that,  owing 
to  other  changes,  the  amount  upon  which  this  item  is  computed  had 
been  increased :  and  to  the  amount  representing  the  additional 
cost  of  pipe-laying  because  of  the  paving  in  the  streets,  which,  for 
the  reasons  given,  was  omitted  from  the  valuation  for  the  pur- 
poses of  these  proceedings ;  and  to  the  working  capital,  which  has^Tp 
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been  considerably  increased.  The  cost  of  reproduction,  as  thus 
modified  or  changed,  is  summarized  in  the  table  which  follows,  or 
in  table  I : 

TABLE  I 

Cost  of  Ukproductids  New  and  ExiSTrwa  Valub  op  ths  Madisdx  Gas  A 
Electric  Lighting  Plants— 19i)S. 


10 


11 


12 


Classification. 


Gas. 


Electric  lijrht. 


11 


New. 


Land i36,fl00 

Tn  t  ake:i i,  2<U 

Holders 40. 825 

Dislribution  system ,  h«7. 23^ 

Power  plant  equipment....;  ^8,507 

Bulldlnjcs ;  19. 47:^ 

Office  furniture  and  applU' 

ances I  2.3t8 

Tools.      Implement^)      and 

machinery i.  833 

Horses,  wagons  and  miscel-| 

laneous |  4,963 


Exist- 
ing. 


Total  items  1-9. 


Add  12  per  cent  (see  note 
below) 


1346. 34{i 
41.562 


Total  Items  1-10 1387.910 

Stores  and  supplies ,    14.924 

Total  Items  1-11 $402,834 

Additional  workintr capital. I     8,931 


<33.900 
4.2.56 

134.531 
56,610 
14.048 

1.918 

1.088 

3.881 


1289.319 
34.718 


Total $411,765 


1324.037 
14.924 


$338,961 
8.931 


$347,892 


New. 


$25.  VW 
4,264 


E.vtst- 
hiig. 


$25,100 
4,256 


I  144.535 

223.606 

I    50.79,i 

I      2.348 

;      2.323 

1.217 


111.H41 
16r,96'> 
47. lis 

1,?19 

1.538 

963 


$154,189   $J60.699  | 


!    54.50:1 
I  $508. 691 
1.V532 
1524.224    $419.18!) 


43.284 

$403,983 

15. 20.  J 


Total. 


New. 


10.613 


$62.00;» 
8,528 

40.8ii 
31 1.770 
292.113 

70,  a» 

4.6QJ 
4.156 

6, 18  J 

ioorsF 

96.0t» 

S96.6l«^ 

30.456 


Exist- 
ing. 


$62,000 
8.512 

36,084 
246.372 
224,575 

61,168 

3,836 
2,626 

4.847 


$6J0.018 

78.002 

$728,020 

30,130 


10.613 


T927.058 

I 
I  19,544 


$758. 15U 
19.544 


$t34.837  $429,802  $946,602   $777,694 


Note:— Item  10  nicludes  superintendence,  Interestdurlnif  construction  and  contin- 
gencies. 

The  preceding  table,  or  table  I,  thus  shows  in  summarized  form 
that,  with  the  working  capital  included,  the  cost  of  reproduction 
new  amounted  to  $411,765  for  the  gas  plant,  and  to  $534,837  for 
the  electric  plant,  or  a  total  of  $946,602  for  both  plants.  The 
table  shows  further  that  the  cost  of  reproduction  new  less  depre- 
ciation, or  the  existing  value,  amounted  to  $347,892  for  the  gas 
plant  and  $429,802  for  the  electric  plant,  or  to  a  total  of  $777,694 
for  both.  These  figures  furnish  important  evidence  as  to  the  value 
of  the  physical  property  that  is  used  or  useful  for  the  services  ren- 
dered by  these  two  plants.  It  should  be  noted,  however,  that  the 
cost  of  reproduction  as  just  given  includes  $19,544  in  the  way  of 
additional  working  capital  over  and  above  the  amounts  shown  by 
the  engineers  ;  and  that  of  this  amount  $8,931  is  alotted  to  the  gas, 
and  $10,613  to  the  electric  plant.     When  these  additional  sums 
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for  working  capital  are  deducted,  it  is  found  that  the  costs  new 
and  the  present  value  are  $402,834  and  $338,961,  respectively,  for 
the  gas,  and  $524,224  and  $419,189  for  the  electric  plant,  while 
for  both  plants  they  amount  to  $927,058  and  $758,150,  respectively^ 
These  figures,  then,  may  be  said  to  represent  the  readjusted  fig- 
ures of  the  engineers  for  the  cost  of  reproduction  of  the  plants  and 
of  their  stock  or  supply  accounts  and  other  working  capital. 

In  connection  with  this  appraisal  of  the  physical  property,  it 
should  also  be  noted  that  the  respondent  has,  in  substance,  been 
given  the  benefit  of  the  natural  increase  in  the  prices  of  land  and 
material.  In  the  value  of  the  land,  for  instance,  this  increase,  as 
already  pointed  out,  is  considerable.  The  market  value  of  this 
land  may  conservatively  be  placed  at  from  three  to  four  times  as 
great  a  figure  as  that  which  obtained  when  it  was  acquired  by  the 
present  company.  The  market  prices  of  the  material  and  labor  of 
various  kinds  that  entered  into  these  plants  have  also,  on  the  whole, 
ranged  considerably  higher  during  the  years  which  immediately 
preceded  1908  than  during  the  entire  period  from  1896  to  1908 ; 
and  as  the  former  prices  were  used  in  computing  the  cost-values  of 
the  plants,  it  also  follows  that  this  cost-value,  as  given  above,  is 
higher  than  that  which  would  have  been  obtained  if  the  average 
prices  for  the  entire  period,  or  the  average  prices  for  any  other 
part  of  this  period,  had  been  used.  From  the  point  of  view  of  the 
prices  used  in  these  appraisals,  when  considered  in  connection  with 
the  prices  which  obtained  when  the  plants  were  acquired  and  when 
the  greater  proportion  of  the  extensions  were  made,  and  other 
facts,  it  can  therefore  be  said  that  the  cost  of  reproduction  new,  as 
given  above,  represents  the  original  cost  plus  the  natural  incre- 
ment in  the  value  of  the  land,  material,  and  certain  other  elements 
that  entered  into  the  physical  parts  of  these  plants.  These  are 
important  facts  in  connection  with  these  appraisals  and  should  be 
taken  into  consideration  in  passing  upon  their  equitableness. 

Original  Cost — Book  Value. 

But,  as  stated  above,  the  cost  of  reproduction  new  and  present 
value  do  not  furnish  all  the  evidence  that  should  be  considered  in 
order  to  determine  the  physical  value  of  these  plants  for  rate- 
making  purposes.  There  are  other  facts  to  take  into  account,  and 
among  these  are  the  original  cost  of  constructing  the  plants,  their 
book  value,  capitalization,  and  other  facts  bearing  upon  their  phys- 
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ical  and  financial  condition.  The  original  cost  is  an  extremely 
important  item,  but  unfortunately  it  cannot  often  be  definitely  as- 
certained. In  this  case,  for  instance,  the  best  that  can  be  done  to 
this  end  is  to  find  the  approximate  cost  of  the  plants  to  the  pres- 
ent owners.  The  book  value  is  also  important.  It  is,  however,  so 
much  dependent  upon  the  original  cost,  and  even  on  the  cost  of  re- 
production and  other  elements,  that  it  is  difficult  to  draw  any  dis- 
tinct lines  between  them.  The  capitalization  should  also  be 
considered,  as  it  may  have  some  bearing  on  the  values.  In  many 
cases,  however,  it  is  found  to  cover  such  a  variety  of  elements, 
both  relevant  and  irrelevant,  that  it  frequently  is  of  comparatively 
little  assistance  in  determining  the  fair  value  of  plants. 

As  pointed  out  elsewhere,  the  present  owners  paid  $315,000 
for  these  plants  and  about  $8,000  for  certain  stock  ac- 
counts, making  the  total  price  about  $323,000  for  both  plants. 
They  were  paid  for  by  bond  issue  of  $350,000,  which  issue  was 
thus  large  enough  to  cover  the  purchase  price  and  leave,  say, 
$7,000  for  working  capital  and  $20,000  for  new  extensions  to  the 
plants.  Perhaps  $330,000  is  a  fair  cost  of  the  plants  and  their 
working  capital.  This  estimate,  as  stated,  would  have  left  about 
$20,000  of  the  bond  issue  mentioned  for  new  extensions  and  re- 
newals. The  records  also  show  that  the  amount  expended  for 
these  purposes  during  1896  closely  approached  this  sum. 

The  figure  given,  then,  may  be  said  to  represent  the  original 
cost  of  the  plants  to  the  present  owners  when  purchased  by  them 
in  the  spring  of  1896.  Since  then  both  plants  have  been  greatly 
extended.  In  order  to  get  some  idea  of  the  original  cost  of  the 
plants,  it  is  therefore  necessary  to  obtain  some  facts  which  tend  to 
show  the  cost  of  these  extensions.  Reliable  data  upon  this  point, 
however,  are  not  easily  had.  The  records  in  the  case  show  the 
amounts  expended  from  year  to  year  for  extensions  and  improve- 
ments, but  they  do  not  show  the  cost  of  the  extensions  alone.  The 
costs  included  under  new  extensions  cover  not  only  these  ex- 
tensions, but  many  renewals,  as  well  as  the  cost  of  many  of  the 
services  in  the  houses  which  were  put  in  free  of  charge  to  the 
customers.  For  further  light  upon  the  situation  with  respect  to 
these  elements  we  must,  therefore,  examine  a  great  many  factors 
in  connection  with  these  plants  besides  the  amounts  actually 
charged  to  new  extensions  and  improvements. 

Renewals  depend  upon  depreciation,  but,  unlike  depreciation, 
are  not  constantly  going  on.    Depreciation  begins  as  soon  as  a  part 
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of  the  plant  is  in  place  or  completed,  and  continues  until  it  be- 
comes useless  or  is  replaced.  Renewals  or  replacements,  on  the 
other  hand,  are  made  only  when  the  various  parts  have  outlived 
their  usefulness  and  must  be  replaced.  Depreciation,  therefore, 
should  be  provided  for  by  regular  annual  charges  to  operating  ex- 
penses and  credits  to  the  depreciation  accounts,  while  renewals 
should  be  charged  to  the  depreciation  account  only  when  actually 
made.  Depreciation  is  a  regular  charge,  but  the  expenditures  of 
the  depreciation  fund  are  irregular.  Thus  it  happens  that  there 
may  be  long  periods  in  the  life  of  a  plant  during  which  deprecia- 
tion is  accumulating,  but  when  no  renewals  of  any  considerable 
proportions  are  made.  Because  of  these  and  other  similar  reasons, 
it  is  seldom  safe  to  assume  that,  during  any  given  period,  the  de- 
preciation and  the  renewals  amount  to  about  the  same  thing. 

As  the  rate  of  depreciation  depends  on  the  useful  life  of  the 
property,  it  can  readily  be  determined  when  this  life  and  cost  of 
the  prop<:rty  is  known.  The  actual  outlays  for  renewals  during 
any  definite  period,  on  the  other  hand,  cannot  often  be  determined 
in  this  way.  They  are  items  that  usually  must  be  separately  re- 
corded in  order  to  be  specifically  known.  They  cannot  always  be 
accurately  established  by  circumstantial  or  indirect  evidence.  For 
the  plants  involved  in  these  proceedings,  for  instance,  the  records 
furnish  little  or  no  direct  evidence  of  either  the  amount  of  the 
depreciation  or  the  cost  of  the  renewals  during  the  period  involved, 
but  the  circumstances  are  such  that  the  former  can  be  determined 
with  much  greater  accuracy  than  the  latter. 

Some  light  on  the  cost-value  of  the  depreciable  property  of 
these  two  plants  in  1896  can  be  had  by  subtracting  the  expendi- 
tures for  new  extensions  and  improvements  from  the  sum  of  the 
depreciable  property  as  shown  in  table  I.  According  to  this  table 
the  cost  new  of  the  depreciable  property  in  190B  was  about 
$346,682  for  the  gas,  and  about  $480,580  for  the  electric  plant,  or 
$827,162  for  both.  The  cost  of  the  extensions  and  improvements 
to  the  plants  during  the  period,  after  deducting  the  cost  of  free 
house  piping  in  1901-02-03,  foot  up  to  $194,403  for  the  gas, 
$378,046  for  the  electric,  and  $572,449  for  both.  When  the  lat- 
ter are  taken  away  from  the  former,  it  is  found  that  the  depreci- 
able property  in  1896  amounted  to  about  $152,179  for  the  gas, 
$102,534  for  the  electric,  and  $254,713  for  both.  These  values 
for  1896,  plus  the  cost  of  the  new  extensions  and  improvements 
each  year,  furnish  the  basis  upon  which  the  amount  of  deprecia- 
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tion  must  be  figured.  The  average  life  is  about  30  years  for  gas 
and  18  years  for  electric  plants.  The  cost  of  the  extensions  and 
improvements  from  year  to  year  are  given  below. 

The  cost  of  the  new  extensions,  additions  and  improvements 
for  the  two  plants,  as  compiled  from  the  records  in  the  case,  are 
as  follows: 


Years. 

Gas 

Electric. 

Total. 

1896 

1897 

1898 

1899 

1900 

$10,576 
14,071 

8.629 
15,9*) 
12,329 
35.214 
27.556 
32,067 

7.657 

8,974 
12,706 

8,655 

$6,745 
13.141 
8,6J3 
17.6ttt 
34.550 
45,960 
55,3;;9 
34.936 
23.345 
i2,8e9 
13,13M 
81.707 

$17,321 
27,212 
17.242 
33.662 
46.879 

1901     

i<1.174 

1902 

82,8(3 

1903 

67.00;} 

1904 

1905 

19(H}     

31.002 
51.863 
25. 844 

1907 

90.362 

Total 

$194,403 

$378,046 

$572,449 

With  these  facts  before  us,  in  addition  to  the  facts  by  which 
they  are  immediately  preceded,  it  appears  that  on  a  straight  line 
basis  the  total  depreciation  for  the  period  would  amount  to  not 
far  from  $104,000  for  the  gas  plant  and  $174,000  for  the  electric. 
When  computed  on  a  4  per  cent  sinking  fund  basis,  the  deprecia- 
tion for  the  period  would  be  much  less.  It  would  probably  not  ex- 
ceed $60,000  for  the  gas  and  $127,000  for  the  electric  plant.  As 
the  new  extensions  and  improvements  during  the  period  which 
are  included  in  the  cost-values  upon  which  the  depreciation  was 
figured  contain  certain  items  for  renewals  which  do  not  properly 
belong  therein,  these  figures  for  depreciation  are  somewhat  higher 
than  the  actual  depreciation  during  the  period.  They  are  not  so 
far  out  of  the  way,  however,  as  to  seriously  affect  the  illustra- 
tions for  which  they  are  intended  here. 

The  question  in  real  doubt  is,  what  proportion  of  this  deprecia- 
tion has  actually  had  to  be  covered  by  renewals  during  the  same 
period.  In  the  long  run  the  total  renewals  should  amount  to  as 
much  as  the  total  depreciation,  but  for  any  given  period  there 
may  be  wide  differences  between  them.  During  the  earlier  years 
of  the  life  of  the  plant  the  depreciation  is  likely  to  be  the 
greater.  During  some,  at  least,  of  the  subsequent  years,  the  re- 
newals are  apt  to  be  the  greater.  The  reasons  for  this  are  ap- 
parent without  further  explanations.    The  period  with  which  we 
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are  here  concerned  in  this  case  is  not  that  at  the  very  beginning  o£ 
the  plants  when  the  actual  renewals  are  comparatively  very  few, 
for  it  appears  that  the  plants  had  been  in  operation  for  some  years 
previous  to  1896.  It  appears  to  be  the  period  which  immediately 
follows  the  first  years  and  during  which  the  renewals  have  some- 
what increased  but  are  still  behind  the  rate  of  depreciation.  Just 
how  much  behind  they  were,  we  cannot  say  from  any  data  that 
we  have  been  able  to  obtain.  But  even  if  we  assume  that  the  re- 
nerwals  have  amounted  to  only  about  one-^third  of  the  depreciation, 
they  would  still  amount  to  from  $20,000  to  $34,000  for  the  gas, 
and  to  from  $40,000  to  $58,000  for  the  electric  plant.  All  of  the  re- 
newals, however,  during  the  period  were  not  charged  to  the  new 
extensions  and  innprovements.  The  facts  indicate  that  their  cost 
was  divided  between  new  extensions,  etc.,  and  the  maintenance 
accounts  in  the  operating  expenses.  But  it  is  clear  that  a  consid- 
erable proportion  of  them  were  charged  to  the  former.  Even  if 
only  one-fifth  of  the  cost  of  renewals  went  into  the  accounts  for 
new  extensions,  it  is  obvious  that  the  effect  would  be  that  the  cost 
of  these  extensions  is  made  to  appear  much  higher  than  the 
amounts  actually  expended  thereon.  Therefore,  if  the  renewals 
charged  thereto  could  be  deducted  from  the  costs  of  new  ex- 
tensions, these  costs  would  be  considerably  smaller  than  they  ap- 
pear to  be  from  the  above  figures. 

That  at  least  a  certain  proportion  of  the  renewals  are  included 
in  the  extensions,  is  also  borne  out  by  other  facts.  According  to 
the  testimony  the  cost  of  the  plants  alone  in  1896,  when  no  stock 
accounts  are  included,  was  $315,000.  If  this  item  is  allotted  be- 
tween the  two  plants  on  the  same  basis  as  that  which  at  that  time 
appeared  to  obtain  for  the  depreciable  property,  the  costs  would 
be  about  $189,000  for  the  gas  and  about  $126,000  for  the  electric 
plant.  The  increases  in  the  cost-value  of  the  plants  alone  since 
that  time  consist  of  the  costs  of  the  new  extensions  and  improve- 
ments, and  of  the  increases  in  the  value  of  the  land.  The  sum  of 
these  was  placed  at  $221,955  for  the  gas,  $396,787  for  the  elec- 
tric, and  $618,742  for  both.  The  cost  in  1896,  plus  the  cost  of 
the  subsequent  extensions,  etc.,  and  the  increases  in  the  value  of 
the  land  bring  the  totals  for  1908  up  to  $410,955  for  the  gas, 
$522,787  for  the  electric,  and  $933,742  for  both  plants.  These 
totals  are  somewhat  greater  than  the  cost  value  of  the  plants 
alone,  including  the  land  in  1908,  and  this  fact  is  also  of  consid- 
36— R.  D. 
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erable  significance  from  llie  point  of  view  irider  discussion.    The 
two  sets  of  items  compare  as  follows : 


Oos 


Cost  ISiW,  cost  of  extensions  since,  and  the  In-I 

crea^^e  In  value  of  land S410.955 

Coitof  plant-*  and  land,  liH)8 387.910 

Differences I  123  016 


Electric. 


1522,787 
5<)8,«»2 


S14.095 


Total. 


9933,743 
%W,002 


$37,140 


These  differences  certainly  indicate  that  at  least  a  part  of  the 
renewals  have  been  charged  to  new  extensions.  How  closely  they 
represent  the  actual  cost  of  the  renewals  so  charged,  depends  upon 
many  factors,  such  as  the  accuracy  with  which  the  records  have 
been  kept,  the  correctness  of  the  estimate  with  respect  to  the  in- 
crease A  the  value  of  the  land,  the  degree  of  closeness  with 
which  the  cost  of  reproducing  the  plants  new  agree  with  their  or- 
iginal cost,  the  accuracy  of  the  testimony  with  respect  to  the  pur- 
chase price  in  1896,  and  on  many  other  facts  of  this  character. 
In  considering  the  facts  as  a  whole,  however,  it  appears  to  us  that 
no  other  conclusion  can  be  drawn,  than  that  the  cost  of  the  new 
extensions,  etc.,  since  1896  include  considerable  amounts  for  re- 
newals. If  this  conclusion  is  correct,  then  it  would  also  seem  to 
follow  that  the  original  cost  of  the  plants  to  the  present  owners 
up  to  1908  is  fairly  represented  by  the  cost  of  reproducing  the 
plants  new  as  shown  in  table  I. 

That  the  costs,  of  these  plants,  including  stocks  and  supplies, 
to  the  present  owners  is  at  least  not  greater  than  the  cost  of  repro- 
duction new  of  the  corresponding  items,  is  also  supported  by  the 
results  obtained  when  the  sum  of  the  cost  of  the  plants  and  stock 
accounts  in  1896,  of  the  cost  of  the  extensions  since,  and  of 
the  increase  in  the  value  of  the  land  are  compared  with  the  sum 
of  the  cost  of  reproducing  these  items,  as  shown  in  the  appraisal 
of  1908.     The  figures  follow : 


Gas. 

Electric. 

Total. 

Cost  of  plants  and  stores  1896,  cost  of  extension 
»4lnr«»   and  increase  in  value  of  land 

«4l.^75.') 
402,834 

1525,987 
524.224 

1941,742 
q27  058 

f o^t  I'orrpsDondinflT  Items  1908       

Differences 

112,921 

$1.7«3 

114. 6S4 
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Here  the  differences  between  the  figures  which,  for  the  pur- 
pose of  these  comparisons,  may  be  said  to  represent  the  cost  to 
the  owners,  and  the  figures  which  show  the  cost  of  reproduction 
new,  are  even  smaller  th.an  in  the  preceding  comparisons.  For 
both  plants  they  amount  to  only  $14,684.  If  this  amount  is  in- 
<:reased  by  the  $7,000,  which,  as  shown,  was  the  estimated  allow- 
ance for  additional  working  capital,  it  would  only  foot  up  to 
$21,684.  When  some  allowance  is  made  for  renewals,  therefore, 
it  is  fairly  clear  that  an  original  cost  of  the  plants  of  $330,000, 
plus  the  cost  of  the  extensions  since  and  the  amount  of  the  in- 
crease in  the  land,  is  not  greater  than  the  cost  of  reproducing  the 
plants  new  today,  including  the  working  capital,  as  shown  in  table 
I  above. 

Balance  Sheets, 

Further  Hght  on  the  original  cost  and  the  book  value  of  the 
plants  may  be  obtained  from  the  balance  sheets  of  the  plants, 
which  may  be  said  to  represent  statements  of  the  assets  and  lia- 
bilities from  year  to  year  as  shown  on  the  books  of  the  company. 
These  balance  sheets  for  the  years  ending  Dec.  31,  1896  to  1908, 
inclusive,  are  given  in  table  II. 

In  looking  at  the  asset  side  of  the  balance  sheets  we  find  that 
in  1896  the  plants  were  taken  into  the  accounts  at  $750,000, 
which  is  about  $400,000  more  than  the  amounts  paid  for  the  plants 
by  those  by  whom  they  were  turned  over  to  the  company.  Of 
the  .amount  at  which  they  were  thus  taken  into  account,  $715,000 
were  charged  to  the  plant  accounts  proper  and  $35,000  to  the 
cash  account. 

The  liabilities  for  the  same  year,  or  in  1896  when  the  plant  was 
thus  taken  over  by  the  present  company,  also  amounted  to 
$750,000,  or  to  ^00,000  of  stocks  and  $350,000  of  bonds.  The 
bonds  were  issued  in  payment  for  the  ->bnt.  its  working  capital, 
and  for  certain  new  extensions  about  ,i.  ..le  same  basis  as  that 
which  has  already  been  outlined.  The  total  amount  of  bonds 
authorized  was  $400,000,  or  $50,000  in  excess  of  the  original  is- 
sue. These  $50,000  were  carried  as  treasury  bonds  for  some 
years.  In  1907  and  1908.  however,  they  were  sold  to  retire  an 
equal  amount  of  outstanding  notes. 
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By  the  end  of  1908  the  assets  in  the  balance  sheet  had  increasedl 
to  $1,410,370.72,  or  by  about  $660,370.72  during  the  period.  Of 
this  increase  about  $607,340.82  is  represented  by  the  plant  ac- 
counts, $27,071.08  by  stores,  and  $52,701.93  by  accounts  receiv- 
able. In  cash  there  was  a  decrease  of  $26,743.11  during  the 
period.  The  increase  in  the  plant  account  is  represented  by 
about  $572,449  for  new  extensions  and  renewals  up  to  January 
1,  1908,  by  $24,673  for  new  extensions  during  1908,  and  by 
about  $10,000  for  free  house  piping,  an  amount  that  for  the  pur-, 
poses  of  the  analysis  of  this  decision  has  been  taken  out  of  the 
construction  account  and  included  in  the  operating  expenses. 

At  the  end  of  1908  the  liabilities  had  also  increased  to  the  same 
extent  as  the  assets,  or  to  $1,401,891.20.  These  changes  in 
the  liabilities  present  a  much  more  varied  apearance  than  is 
the  case  for  the  assets.  The  first  increase  to  be  noted  is  that  of 
the  $50,000  increase  in  the  bonds.  These  bonds,  as  stated,  were 
issued  in  order  to  take  up  outstanding  notes  against  the  company. 
The  next  increase  in  order  is  the  $100,000  debenture  scrip,  which 
was  issued  in  1900,  apparently  for  new  improvements  and  to 
pay  off  floating  debts,  and  which  were  reported  to  have  been  sold 
at  a  discount  of  about  20  per  cent.  They  bear  interest  at  the  rate 
of  6  per  cent  and  are  redeemable  on  any  interest  date.  The  certi- 
ficates of  indebtedness,  which  amount  to  $42,000,  were  issued  in 
lieu  of  dividends  on  the  stock  in  1902  and  1903,  about  $12,00a 
being  so  issued  in  the  former  and  about  $30,000  during  the  latter 
year.  They  bear  interest  at  6  per  cent.  The  $100,000  of  bills 
payable  are  probably  in  the  nature  of  a  capital  charge,  since  they 
appear  to  have  been  issued  for  new  construction.  Accounts  pay- 
able, interest,  taxes  and  wajj^es  accrued,  and  consumers  deposits, 
are  ordinary  operating  accoimts,  such  as  necessarily  must  be  car- 
ried by  all  plants  of  this  character,  and  there  appears  to  be  noth- 
ing in  connection  with  them  that  requires  further  explanation. 
The  reconstruction  reserve  of  $54,000  consists  of  $18,000  set 
aside  for  depreciation  or  renewals  in  1906,  and  the  same 
amounts  for  1907  and  1908.  This  i«i  evidently  the  first  step  on 
the  part  of  the  company  to  treat  depreciation  as  a  separate  item. 
For,  as  already  explained,  its  practice  has  been  to  charge  renewals 
partly  to  new  extensions  and  partly  to  operating  expenses. 
"Special  accounts"  is  an  item  that  is  made  up  of  the  unexpended 
balances  in  several  accounts  for  maintenance  costs,  provisions  for 
bad  debts,   dividend    allowances    for   employes,   etc.,   that^  were- 
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originally  charged  to  the  operating  expenses  of  the  company. 
These  special  accounts  are  usually  carried  on  the  asset  side  of  the 
balance  sheets  of  the  company,  but  as  they  necessarily  appear  in 
the  current  assets,  this  practice  results  in  duplications  tending  to 
disturb  the  balances,  and  for  this  reason  it  was  thought  best  for 
the  purposes  herein  to  omit  them  from  the  asse;  side  and  to  in- 
clude them  among  the  liabilities.  The  item  of  pr.ifit  and  loss  of 
$279,898.75  is  the  difference  between  the  assets  on  the  one  hand 
and  the  liabilities  on  the  otlier.  In  view  of  the  bas^s  upon  \vhich 
the  capital  accounts  were  originally  started,  this  ittm  is  perhaps 
not  of  the  greatest  significance.  The  assets  and  liabilities  for 
1896  and  1908,  as  thus  enumerated  or  explained,  ma)  be  summar- 
ized as  follows : 


Comparison  or  Assets  I8i6  and  \90^. 


IBM).           j 

1908. 

Increases*. 

Plant  accounts 

ns.ooo  00  ] 

$1,322.84)  82  , 
27.071  08  ; 
52,701  ft3 
8.25ti  8i) 

t()07.34O  82 

Sloivs  and  supplies 

27.071  06 

Accounts  rec*elvable 

51.701  fl3 

Cash 

35.(i(M)  66  ' 

^26.743  11 

Total 

«75U.0(K)  (K)  ■ 

fl. 410, 370  72 

iBA).370  n 

'  Decrease. 


Comparison  of  Liabilities  1896  and  1 90S. 


1896. 


Stocks 

Bonds 

Debenture  scrip 

Certificates  of  Indebtedness. 

Bills  payable 

Accounts  payable 

Coui»ons interest  accrued..   . 

Accrued  watres 

Accrued  1  axes 

Consumers'  desiiONtts 

Reconstruction  reserve 

SptH'ial  accounts. . . .' 

Profit  and  loss 


1908. 


Total. 


$400.  (X)0  (to 
h50.000  00 


$400, 
44)0. 
100. 
42. 
100. 


54. 

8. 
279. 


«H)  00 
(KH)  00 
(HK»  00 
000  UO 
IXK)  00 
m8  34 
.T(K)  (JO 
543  61 
753  (K) 
247  50 
(HX)  00 
47H  52 

8W ::, 


Increase. 


$50,000  00 

KM).  000  00 

42  000  00 

100.000  00 

7.^8  34 

7..')00  00 

2.543  61 

7,753  00 

247  50 

54.(H)0  00 

8,47i»  52 

279. 8i)e  75 


t7:)0,000  00    I  Il,410,:r2  72    |  |660,370  72 


In  the  preceding  comparisons  of  the  assets  it  .»s  shown  that  the 
plant  accounts  increased  $607,340.82,  stores  and  supplies 
$27,071.08,  and  accounts  receivable  $52,701. 9;i,  a  total  increase 
in  the  assets  of  $687,113.83.  These  figures  are  significant.  One 
of  the  first  questions  raised  by  them  is :  How  were  the  funds  for 
these  increases  obtained  ?     The  answer  is  found  in  the  cpmpari- 
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sons  of  the  liabilities,  which  show  that  $660,370.72  were  obtained 
from  various  increases  in  the  same.  When  this  amount  is  in- 
creased by  $26,743.11,  the  amount  by  which  the  cash  was  reduced 
during  the  period,  the  total  is  raised  to  $687,113.83,  or  to  the  same 
amount  as  the  total  increases  in  the  assets.  In  other  words,  the 
plants  have  been  extended  through  funds  obtained  from  the  sale 
of  bonds,  debenture  scrip,  bills  payable,  the  deferred  payment  of 
other  liabilities,  including  surplus  earnings  above  operating  ex- 
penses and  interest  charges,  and  by  the  conversion  of  $26,743.11 
of  the  cash  on  hand  in  1896  into  other  assets. 

While  a  comparison  of  the  assets  and  liabilities,  as  they  stand 
in  the  balance  sheets,  indicate  that  today  the  former  might  exceed 
the  cost  of  reproducing  the  plants,  including  a  fair  amount  for 
working  capital,  this  is  a  surface  indication  only.  When  the 
liberal  figures  at  which  the  plants  were  originally  taken  into  ac- 
count are  considered,  when  furthermore  due  allowance  is  made 
for  the  relation  which  exists  between  the  current  assets  and  the 
current  liabilities,  and  when  depreciation  and  various  other  facts 
which  bear  upon  this  matter  are  given  proper  weight,  it  appears 
that  there  are  no  essential  differences  between  the  original  cost 
and  the  book  value  of  the  plants  on  the  one  hand,  and  their  cost 
of  reproduction,  as  already  given,  on  the  other. 

Going  Value. 

Contention  was  made  by  respondent  that  an  important  element 
of  value  which  must  be  included  in  the  valuation  for  the  purpose 
of  fixing  reasonable  rates  was  of  an  intangible  character,  vari- 
ously designated  as  "going  value,"  "going  costs."  "development 
value,"  "development  cost,"  "cost  to  get  the  business,"  "enhanced 
value  over  physical  value  arising  out  of  connected  business,"  and 
numerous  other  terms  and  descriptions.  Petitioners  were  in- 
clined to  object  to  any  allowance  of  value  on  account  of  intangibles 
or  franchises,  and  while  the  respondent  did  not  claim  any  value 
on  account  of  the  fact  that  it  is  possessed  of  a  practically  exclu- 
sive franchise,  testimony  was  adduced  to  show  that  a  large  por- 
tion of  the  value  of  a  plant  lies  in  other  elements  than  those  which 
would  be  included  in  an  inventory  of  the  physical  properly,  to- 
gether with  proper  allowances  for  piecemeal  construction,  for  en- 
gineering, interest,  etc.,  during  construction,  and  for  working 
capital.     It  was  asserted  that  if  the  valuation  were  ma4e  exclu- 
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sive  of  this  intangible  value,  the  respondent  would  be  deprived  of 
a  portion  of  its  property  without  due  process  of  law,  without  just 
compensation,  and  contrary  to  the  provisions  of  the  constitution. 

Two  of  respondent's  witnesses  estimated  the  value  Of  the  in- 
tangibles, the  going  value,  at  $25'J,00D,  and  another  witness  for 
respondent  placed  it  as  high  as  $30^,000  to  $310,001).  These  esti- 
mates were  based  on  a  long  hypothetical  question  formulated  by 
respondent's  attorneys  and  involving  many  of  the  controverted 
points  of  the  case,  for  which  reason  the  question  was  the  subject 
of  strenuous  objections  by  attorneys  for  petitioners.  The  presi- 
dent of  respondent  corporation,  in  elucidating  a  method  of  valua- 
tion which  seems  to  be  peculiar  to  him,  claimed  that  $150,000 
should  be  allowed  as  the  value  of  the  development  of  the  business, 
being  half  the  receipts  from  one  year's  business  of  the  plant  as- 
sumed in  the  construction  theory.  He  also  claimed  an  allowance 
of  $58,800  as  interest  on  the  whole  investment  up  to  the  time  at 
which  the  plant  became  profitable.  In  addition  a  third  claim  was 
made  for  $10,000,  being  the  estimated  excess  of  operating  ex- 
penses over  income  during  the  development  period.  These  three 
claims,  totaling  $218,800,  witness  contended,  are  of  the  nature  of 
what  is  generally  included  in  so-called  "going  value."  Thus  it 
appears  that  respondent's  claim  to  an  allowance  as  going  value 
ranges  from  $218,800  to  $310,000.  The  testimony  on  this  ele- 
ment of  alleged  value  was  somewhat  dissimilar,  but  had,  neverthe- 
less, many  points  of  likeness.  In  general  the  witnesses  main* 
tained  that  this  value  was  the  difference  of  value  between  a  plant 
with  customers,  connected  business,  revenues  and  going  attributes, 
over  the  value  of  a  similar  plant  ready  to  be  operated  but  not  yet 
quickened  by  operation,  having  no  customers,  no  business,  no 
revenues,  merely  an  orderly  aggregation  of  physical  elements. 
Respondent  apparently  endeavored  to  keep  away  from  that  defi- 
nition of  going  value  which  seeks  to  fasten  upon  a  plant  an  item 
of  value  equal  to  the  difference  between  the  value  based  upon  in- 
vestment and  the  value  arrived  at  by  capitalizing  the  net  earnings, 
evidently  realizing  the  fallacy  involved  in  the  proposition  so  often 
made,  that  the  value  of  public  utility  property  should  be  based 
on  its  earnings,  regardless  of  the  fact  that  these  net  earnings 
might  have  been  produced  by  extortionate  rates  exacted  from  the 
public.  Insofar  as  these  witnesses  associated  this  claim  of  intan- 
gible or  going  value  with  actual  or  probable  costs,  they  included  in 
the  amount  claimed  such  sums  as  probably  had  been  expen4ed  in 
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order  to  get  business,  the  doing  of  work  free,  the  giving  away  of 
appHances  or  the  sale  of  the  same  at  cost  or  less  than  a  fair  profit, 
the  solicitation  of  business,  advertising  of  whatever  kind,  demon- 
strations of  new  conveniences  for  the  utilization  of  gas  or  electric- 
ity, education  of  the  public  to  the  advantages  of  using  the  prod- 
uct of  the  plant,  also  expenditures  in  the  way  of  interest  on  the 
investment  during  the  development  time  prior  to  the  point  of 
profitable  business,  and  likewise  expenditures  or  losses  in  operat- 
ing expenses  during  the  unprofitable  period. 

Insofar  as  going  value  was  associated  with  other  elements 
than  the  cost  of  building  up  the  business,  various  items  were  in- 
cluded which  diflfer  greatly  from  each  other,  both  as  to  their  na- 
ture and  in  other  respects,  and  which  can,  perhaps,  in  a  general 
way  be  classified  under  one  or  the  other  of  the  following  heads : 
Economies  in  construction  resulting  in  relatively  high  efficiency 
for  the  amounts  expended ;  the  fact  that  the  company  has  a  con- 
nected business  including  the  physical  connections,  such  as  serv- 
ice pipes,  etc. ;  the  fact  that  the  plant  has  been  kept  in  a  good  state 
of  preservation  and  efficiency  and  can  render  good  service;  a 
steady  increase  in  the  takers  or  in  the  business ;  that  the  company 
has  the  right  to  conduct  its  business  in  the  city ;  that  it  owns 
enough  land  to  meet  the  demands  for  future  growth  of  the  plants ; 
that  the  plants  are  economically  operated ;  the  amount  people  are 
generally  willing  to  pay  for  such  properties  as  compared  with  the 
cost  of  the  tangible  assets;  the  earning  and  producing  capacity; 
the  fact  that  the  company  has  no  direct  competition  in  this  city; 
and  of  other  facts  of  this  nature.  Going  value  was  also  said  to 
be  measured  dollar  for  dollar  by  the  receipts  of  the  first  year's 
business  of  the  plant,  and  again  by  one  year's  business. 

This  subject  of  going  value  is  one  of  the  utmost  importance  in 
the  valuation  of  public  utilities  for  the  purpose  of  fixing  rates, 
and  it  is,  moreover,  a  subject  upon  which  there  are  many  differ- 
ences of  opinion.  Because  of  these  facts,  and  because  of  the  in- 
terest generally  attaching  to  this  subject,  a  brief  review  of  the 
individual  testimony  on  this  subject  is  included. 

Dr.  A.  C.  Humphreys,  in  his  testimony  for  the  respondent,  es- 
timated the  intangible  value  of  respondent's  plant  at  $300,000 
to  $310,000,  the  highest  estimate  of  this  item  ventured  in  the  case. 
Explaining  this  estimate,  witness  said  that  in  practically  all  cases, 
starting  up  a  new  undertaking  of  this  kind,  capital  has  to  be  put 
into  the  developing  of  the  business,  producing  finally  a  develop- 
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anent  value  that  is  somelimes  equal  to  the  tangible  assets,  some- 
times even  more.  In  the  present  case  he  estimated  the  develop- 
jnent  value  equal  to  not  less  than  one-third  of  the  value  of  the 
physical  plants,  and  he  insisted  that  his  estimate  was  low.  He 
enumerated  among  the  contributions  to  the  development  value  ail 
the  money  put  into  the  developing  of  the  business  prior  to  the 
time  when  stockholders  can  get  return  for  their  money.  Under 
the  ordinary  methods  of  accounting  these  payments  would  be 
charged  up  to  operating  expenses,  but  Mr.  Humphreys  preferred 
that  they  be  charged  up  by  some  method  that  would  show  that  the 
money  had  been  spent  as  a  development  charge.  Another  contri- 
bution to  this  development,  intangible  or  going  value,  he  would 
name  interest  on  the  money  raised  by  bonds  or  furnished  by  the 
owners  of  the  plant  themselves,  which  interest  accrues  during  the 
period  of  development  prior  to  the  day  of  profit  in  the  history  of 
.the  plant.  Still  another  contribution  to  the  development  value 
would  be  the  difference  of  cost  of  construction  in  the  direction  of 
economy,  or  the  difference  of  value  in  the  direction  of  increased  • 
efficiency  by  reason  of  the  fact  that  one  plant  might  have  had  in 
.its  construction  the  advantage  of  the  best  talent  in  the  country, 
while  another  somewhat  similar  plant  might  have  suffered  for  lack 
•of  talent.  It  was  sought,  in  the  examination  of  this  witness,  to 
have  him  separate  into  its  component  parts  the  amount  which  he 
stated  to  be  fair  for  a  going  value — 331/^  per  cent  over  and  above 
.the  physical  value  of  the  plant — but  with  this  he  did  not  comply, 
saying  that  he  would  simply  mention  elements,  such  as  above 
enumerated,  that  enter  into  the  intangible  value.  This  witness 
had  valued  many  gas  plants  for  purchase,  and  he  said  he  had  in 
■this  work  frequently  placed  the  intangible  value  at  as  high  a  fig- 
ure as  the  physical  value.  The  witness  also  mentioned  such  other 
•elements  of  intangible  value  besides  those  above  referred  to,  as 
the  cost  of  the  development  of  an  organization  for  the  effective 
handling  of  the  business,  the  loss  in  operating  expenses  prior  to 
the  profitable  point  in  the  history  of  the  plant,  loss  of  dividends 
•during  this  period  of  development,  the  fact  that  the  company  is 
possessed  of  connected  business,  has  service  pipes  to  houses  and 
other  buildings — not  meaning  here  the  mere  value  of  the  physical 
•connections  and  the  pipes  themselves — the  fact  that  the  plant  had 
been  kept  in  a  good  state  of  preservation  and  repair  enabling  the 
.giving  of  good  and  satisfactory  service  and  maintaining  the  good 
-will  element,  the  fact  that   the   number   of   customers   hacL-jDeen    , 
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steadily  increasing  in  the  recent  past,  and  the  fact  that  the  com- 
pany has  the  right  to  conduct  its  business  without  violating  any 
law,  although  witness  declared  that  he  had  not  estimated  herein 
the  fact  that  the  respondent  possesses  a  practically  perpetual  ex- 
clusive franchise,  but  he  insisted  that  franchise  value  enters  into 
going  value.  The  fact  of  economical  operation  of  the  plant,  wit- 
ness said,  would  contribute  to  intangible  value,  but  he  had  not  in- 
cluded it  in  this  case.  The  witness  insisted  that  his  estimate  of 
going  value  was  not  based  on  earnings  nor  on  the  cost  of  produ- 
cing and  distributing  gas  in  this  city,  nor  upon  the  price  charged 
in  Madison.  Though  repeatedly  requested  to  do  so,  he  made  no 
attempt  to  separate  into  its  component  parts  this  great  sum  of 
$300,000  to  $310,000  which,  by  his  testimony,  he  proposed  should 
be  fastened  upon  the  plant  in  such  a  way  that  the  interest  and 
profit  charges  thereon  w-ould  become  a  permanent  burden  and 
charge  upon  the  community. 

The  witness  gave  another  method,  which  he  said  was  some- 
times used  by  posted  utility  men  in  estimating  intangible  value, 
that  is,  to  base  it  on  the  amount  of  business  actually  secured,  and 
witness  would  say  that  the  value  of  the  business  actually  secured 
w^ould  be  equal  dollar  for  dollar  to  the  gross  revenue,  that  is,  if 
the  gross  revenue  were  $300,000  a  year,  witness  would  place  the 
intangible  value  at  not  less  than  $300,000.  He  would  not  change 
his  estimate  of  intangible  value  even  if  the  facts  as  to  gross  and 
net  earnings  were  left  out  of  consideration,  nor  if  the  reproduc- 
tion value  of  the  plant  w^re  found  to  be  $50,000  to  $100,000 
more  or  less  than  that  assumed  in  the  hypothetical  question.  He 
also  held  that  the  fact  that  the  respondent  is  in  possession  of  real 
estate  ample  for  the  extension  of  the  business  was  an  element  that 
added  to  the  intangible  value,  as  otherw^ise  the  company  might 
have  to  go  out  and  buy  real  estate  in  order  to  avoid  the  necessity 
of  moving.  He  again  stated  that  there  is  a  decided  difference  be- 
tween the  good  will  or  going  value  of  a  gas  company  and  a  mer- 
cantile establishment.  A  mercantile  establishment  is  not  so  fixed 
to  a  community  as  is  a  gas  plant.  The  mercantile  company  can 
shift  its  business,  turn  stock  rapidly,  or  pull  up  and  move  to  an- 
other and  presumably  better  locality,  but  the  gas  plant  cannot  be 
moved  without  great  destruction  and  loss.  Besides  this  it  takes 
several  years  to  turn  the  capital  in  a  gas  business.  He  acknowl- 
edged that  he  would  make  a  different  estimate  of  the  value  of  a 
plant  if  he  were  estimating  the  value  for  purposes  pi  purchase 

Digitized  by  VjOOQIC 


STATE  JOURNAL  PTG.  CO.  V.  MADISON  GAS  &  ELECTRIC  CO.      573 

rather  than  for  the  purpose  of  rate  making.  If  he  were  estimat- 
ing with  a  view  to  purchasing,  he  would  figure  to  get  a  bargain 
and  so  his  judgment  of  value  in  that  case  would  be  less  than  in 
the  case  of  estimating  value  for  rate  making.  In  the  case  of  pur- 
chase of  a  plant,  when  the  business  proposition  merely  had  to  be 
met,  the  actual  appraisal  of  the  property  was  not  usually  consid- 
ered. The  point  in  such  cases  was  to  determine  whether  the  plant 
was  capable  of  doing  the  probable  business.  This  method  of  val- 
uation lays  stress  upon  the  question  of  the  relative  efficiency  of 
the  plant. 

A.  E.  Forstall  placed  the  going  or  intangible  value  of  the  plant 
herein  at  $250,000,  and  stated  that  he  based  his  estimate  largely 
upon  what  people  are  willing  to  pay  for  property  and  in  compari- 
son with  the  value  of  the  tangible  assets.  This  witness  was 
rather  positive  in  his  estimate  of  the  intangible  value,  and  while 
he  enumerated  a  large  number  of  elements  that  contributed  to 
that  value,  he  was  unable  to  give  the  Commission  much,  if  any, 
assistance  in  definitely  setting  down  the  degrees  in  \yhich  each  of 
these  contributed  to  the  going  value.  He  would  place  among  the 
elements  assisting  his  judgment  as  to  the  intangible  value  that 
should  be  allowed  respondent  the  following :  The  possible  earn-  ' 
ing  capacity  of  the  plant,  the  value  being  the  sum  upon  which  the 
plant  could  be  made  to  earn  10  per  cent  after  taking  care  of  de- 
preciation, repairs,  operating  expenses,  contingencies  and  all  other 
items  that  should  be  taken  care  of  before  reaching  profit;  the 
possession  of  land  ample  for  growth  of  the  business  during  at 
least  ten  years ;  the  manufacturing  capacity  of  the  plant ;  the  state 
of  preservation,  repair  and  efficiency  of  the  plant;  general  cost 
of  making  gas  and  general  cost  of  distributing  gas;  the  number 
of  consumers  connected  with  the  plant,  although  witness  on  cross- 
examination  admitted  that  the  going  value  could  not  be  predicated 
upon  connected  load  or  volume  of  business  unless  the  business 
were  conducted  at  a  profit,  as  in  the  case  of  unprofitable  business 
the  greater  the  volume  the  greater  would  be  the  loss ;  the  fact  that 
the  company  is  doing  all  the  gas  and  electric  business  in  a  com- 
munity of  a  certain  size ;  on  good  will,  in  the  sense  of  established, 
developed  business,  witness  was  of  the  opinion  that  each  customer 
connected  with  the  plant  was  worth  some  $30  of  going  value. 
Witness  said  the  franchise  would  contribute  to  the  going  value, 
but  in  this  case  he  had  not  taken  this  item  into  consideration.  He 
was  unable  to  give  figures  for  the  general  cost  of  gas  manufax;ture    ^ 
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and  distribution  and  did  not  know  whether  respondent  was  doing 
business  at  a  profit  or  loss,  although  he  assumed  that  it  was  operat- 
ing at  a  profit,  a  thing  which  he  appeared  to  deem  necessary  be- 
fore intangible  value  could  be  allowed,  although  this  was  later 
qualified  in  his  testimony  to  the  effect  that  a  plant  might  have 
going  value  even  though  at  present  operating  at  a  loss. 

R.  B.  Brown,  testifying  for  respondent,  gave  an  explanation 
of  the  term  "going  value"  which  differed  scmewhat  from  the  views 
presented  by  other  witnesses.  He  would  define  as  the  going  value 
the  money  which  in  all  probability  had  been  actually  spent  in  order 
that  the  structurally  complete  plant  might  be  transformed  from  a 
mere  assemblage  of  physical  parts  into  a  going,  operating,  service 
giving,  revenue  producing  establishment.  This  expenditure  of 
money,  chargeable  against  cost  of  developing  business,  would 
theoretically  be  at  the  point  of  completion  of  the  plant  to  the 
operating  stage,  but  practically  this  development  cost  begins  in  ad- 
vance of  the  completion  of  the  plant.  ^lany  successful  managers 
of  utility  property  are  willing  to  spend  dollar  for  dollar  for  new 
business,  on  which  basis  the  going  value  of  respondent's  plant 
would  be  about  $300,000.  Some  managers  are  unwilling  to  spend 
that  much,  but  most  managers  will  spend  not  less  than  half  the 
first  year's  income  in  order  to  get  the  business.  Witness  testified 
that  considering  conditions  in  Madison  he  judged  that  $250,000 
would  be  the  going  value  of  the  plant.  Explaining  his  idea  of 
this  value,  he  testified  to  the  following  effect : 

*'No  man  invests  money  in  a  gas  plant  except  as  a  purely  busi- 
ness prdpcsition,  and  as  such  he  would  not  consider  that  his 
plant  was  completely  ])uilt  and  ibe  investment  completed  until 
the  plant  was  brouo^ht  to  the  stage  where  it  was  returning  a  rea- 
sonable profit  on  the  investment.  That  being  the  case,  every  in- 
vestment entering  into  the  planning  and  the  building,  and  the 
obtaining  of  business  up  to  the  point  where  the  business  was  giv- 
ing a  reasonable  return  on  the  investment,  would  be  considered 
a  part  of  the  cost  of  the  plant.  Intangible  value  does  not  mean 
indefinite  value  at  all.  It  is  a  very  (definite  value,  but  one  very 
difficult  to  figure  because  of  its  varying  greatly  with  conditions 
?"(!  with  (liff(M'ept  plants.  In  the  case  of  a  new  plant  the  neces- 
sity arises,  even  in  advance  of  the  actual  commencement  of  the 
work  of  construction,  of  opening  an  office  and  gathering  to- 
gether a  commercial  organization,  not  to  have  anything  to  do 
with  the  actual  construction  necessarily,  but  to  take  charge  of 
the  pubb'c  relations  of  the  company  to  the  citizens  and  to  the 
city  authorities,  and  to  ohtain  in  advance  as  many  service  meter 
appliance  orders  as  possible,  and  in  that  way  to  fit  iti  with  the 
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construction  department,  and  to  educate  the  people  in  a  theoreti- 
cal way,  before  the  starting  of  the  plant,  as  to  the  advantages 
and  possibilities  of  the  use  of  gas.  After  the  plant  is  in  opera- 
tion, this  same  department,  simply  augmented  as  to  numbers  and 
with  somewhat  increased  expenses  as  to  advertising,  display, 
demonstration,  etc.,  continues  that  same  work  to  not  only  in- 
crease the  number  of  consumers,  but  to  increase  the  uses  to 
which  the  consumers  already  obtained  put  the  product,  and  such 
expenses  are  believed  to  be  properly  charged  to  construction  un- 
til such  time  as  the  plant  is  on  its  feet.  It  is  hard  to  state  what 
this  cost  will  be,  but  an  example  shows  that  up  to  the  time  of 
completion  this  cost  had  exceeded  the  cost  of  engineering  by  one 
per  cent.  In  case  of  a  plant  starting  out  new,  it  will  not  pay 
operating  expenses,  usually  not  for  several  years.  This  is  be- 
cause of  the  small  output  that  will  be  present  during  the  be- 
ginning of  operation,  and  also  because  of  the  many  changes  that 
inevitably  have  to  be  made  to  bring  about  co-ordination  of  the 
plant,  correct  constructional  discrepancies  and  ill  fitting  together 
of  parts.  Later  on  it  pays  operating  expenses  and  begins  to  pay 
a  small  proportion  of  the  return  on  the  investment.  It  is  diffi- 
cult to  consider,  under  the  most  favorable  circumstances,  a 
plant  starting  up  with  all  the  services  in  at  the  end  of  the 
period  of  construction;  but  on  this  entirely  theoretical  assump- 
tion it  might  be  possible  to  assume  that  the  plant  would  pay  a 
return  on  the  investment  inside  of  two  years,  whereas  the  fact  is, 
that  plants  do  not  for  some  years  begin  to  pay  return  on  the 
investment.  Some  plants  take  five  years  before  paying  a  return  on 
the  investment.  There  is  no  question  about  the  difference  in  value 
between  the  plant  which  has  been  completed  and  has  no  business 
and  the  plant  which  has  been  completed  and  has  the  business. 
If  no  business  could  be  put  upon  it,  its  value  would  be  nothing, 
but  assuming  that  it  has  an  established  business  put  upon  it, 
the  increased  value  is  held  to  be  directly  proportionate  to  the 
added  business.  It  would  make  no  difference  whether  the  in- 
tangible value  is  represented  in  bonds  or  stock.  It  would  seem 
impracticable,  in  most  ca<^es,  to  bond  the  company  for  more 
than  the  tang:ible  assets.  The  equity  of  the  stockholders  might  be 
considered  the  value  lying  in  the  business  they  had  developed, 
but  not  necessarily  so.  as  they  might  have  furnished  all  the 
money;  it  makes  no  difference  because  the  money  is  there  and 
the  value  is  in  the  nlant,  and  it  makes  no  difference  to  the  future 
because  the  value  is  a  permanent  charge  upon  the  public,  unless 
a  sufficient  rate  of  return  be  aPowed  to  create  a  sinking  fund 
and  retire  the  bond*;.  The  posse^'^ion  of  ?mple  land  ^r  future 
extensions  of  business  is  a  f^ct  contributing  to  intangible  value. 
"The  valuation  of  a  plant  for  the  purposes  of  purchase  is  quite 
a  difierent  matter  from  valuation  for  the  purposes  of  rate  mak- 
ine.  Capitalization  of  pos<;ible  net  returns  i«;  an  unreliable  way 
of  valuing^  ?.  [)lant.  unless  other  considerations  are  taken  very  care- 
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fully  into  account.  One  would  have  to  figure  not  only  on  what 
the  pJant  is  worth  today,  but  what  extensions  will  have  to  be 
made  to  take  care  of  the  increase  of  business,  which  is  a  part 
of  what  it  can  be  made  to  pay ;  and  here  there  is  a  good  deal  of 
judgment  to  be  exercised,  as  in  determining  the  future  growth 
of  the  city  and  what  the  character  of  the  business  is,  as  to  the 
nature  of  the  population,  as  to  what  their  individual  require- 
ments may  be  or  can  be  made  to  be,  and  then  what  additional 
money  will  have  to  be  put  into  that  plant  to  take  care  of  that  ad- 
ditional business,  and  then,  on  top  of  that  figure,  what  the  ulti- 
mate returns  will  be  and  the  return  upon  the  ultimate  invest- 
ment; it  is  not  a  business  of  straight  buying  at  so  much  per 
pound;  one  has  to  figure  what  the  possibilities  are  and  all  the 
expenses  that  go  with  these  possibilities.  The  amount  a  plant 
can  be  made  to  pay  is  quite  a  material  element  when  one  is  pur- 
chasing. The  expense  of  making  and  distributing  gas,  or  the 
amount  of  net  return,  does  not  enter  into  the  case  of  valuation  for 
the  purpose  of  adjusting  rates.  In  valuation  for  purchase  the 
possible  net  return  would  be  one  of  the  large  factors,  and  the 
question  of  appraising  the  operating  expenses  would  be  gone 
into  very  carefully;  the  price  of  gas  would  be  limited  only  by 
the  price  at  which  a  profitable  business  could  be  done  with  the 
people.  It  is  not  a  question  necessarily  of  high  price.  If  there 
is  an  opportunity  of  reducing  the  price,  that  opportunity  or  pos- 
sibility is  valuable  because  therein  lies  the  possibility  of  getting 
a  large  increase  of  business  at  a  small  cost  for  developing,  by 
reducing  the  price.  Every  time  a  reduction  in  price  opens  up 
new  fields  by  competition  with  other  fuel  and  lighting  agencies, 
it  will  increase  the  business.  The  cost  for  development  in  a 
small  plant  would  not  be  necessarily  smaller  than  for  a  large 
plant,  for  the  fight  for  business  might  be  harder  in  the  case  of 
the  small  plant  than  in  the  larger.  Even  were  the  plant  started 
thirty  years  ago,  every  bit  of  the  business  would  have  to  be 
gotten  by  expensive  work." 

He  declared  further  that  the  cost  of  getting  business  and  of 
making  extensions  is  usually  paid  by  the  stockholders  rather  than 
by  the  consumers,  even  though  these  costs  have  been  charged  up 
to  operating  expenses.  Even  if  these  expenses  were  included  in 
the  operating  account,  this  fact  would  not  signify  that  they  had 
been  paid  for  by  the  consumers  over  and  above  fair  rates  for  the 
service.  He  maintained  that  the  fair  rate  for  service  was  the 
amount  sufficient  to  cover  actual  operating  expense,  depreciation, 
allowance  for  contingent  surplus,  and  interest  on  the  investment, 
and  until  it  be  shown  that  the  consumers  paid  anything  in  excess 
of  these  items,  and  yet  there  remained  a  portion  of  the  income  that 
was  used  for  getting  business  and  making  extensions,  it  could  Jiot 
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be  said  that  the  consumers  paid  for  the  development  of  new  busi- 
ness and  the  making  of  extensions.  The  income  over  and  above 
actual  operating  expenses  belonged  to  the  stockholders,  but  if 
divided  atiiong  them  they  would  be  forced  to  go  down  into  their 
pockets  for  funds  with  which  to  meet  extensions  of  the  plant 
and  the  development  of  its  business.  He  also  expressed  the 
opinion  that  respondent's  plants  were  not  doing  profitable  business 
in  the  sense  that  the  income  is  paying  all  the  operating  expenses, 
depreciation,  contingent  reserve  and  interest  on  the  investment. 

Investigations  of  the  facts  involved  makes  it  quite  obvious  that 
justice  between  the  investors  on  the  one  hand,  and  the  consum- 
ers on  the  other,  require  that  in  valuing  public  utilities  considera- 
tion should  be  given  to  the.  amounts  expended  by  the  former  in 
building  up  the  business  of  such  plants.  This  is  especially  true 
when  the  earnings  of  a  utility  have  not  been  sufficient  to  meet 
reasonable  expenditures  for  development  of  the  business  and  be- 
sides this  cover  operating  expenses,  depreciation  and  reasonable 
returns  on  the  investment.  No  public  utility  can  be  a  paying  con- 
cern until  it  has  obtained  a  paying  business.  To  secure  enough 
takers  so  that  the  revenues  obtained  from  them  will  adequately 
meet  all  reasonable  outlays,  is  a  matter  that  usually  requires  both 
expenditures  and  time.  Comparatively  few  plants  are  therefore 
paying  at  first.  Several  years  are  often  required  to  obtain  custom- 
ers enough  fur  a  paying  business.  In  the  meantime  the  plants 
have  to  be  kept  in  operation  and  the  losses  from  such  operation 
made  up  by  investors.  When  these  losses  are  due  to  such  delays 
in  securing  the  required  amount  of  business,  which  can  not  be 
reasonably  avoided  and  have  not  been  covered  by  subsequent  sur- 
plus earnings,  it  is  difficult  to  escape  the  conclusion  that  they  must 
also  be  regarded  as  one  of  the  elements  that  should  be  considered 
in  appraising  the  plants  and  in  fixing  their  rates.  If  investors  are 
not  compensated  for  such  losses,  either  by  being  allowed  reason- 
able returns  thereon  or  through  surplus  earnings,  they  will  not 
continue  to  invest  their  money  in.plants  of  this  kind.  Again,  the 
investors  would  seem  to  be  entitled  to  such  compensation  on  the 
ground  of  equity  alone ;  for  these  losses  enter  into  the  cost  of  the 
service  and,  under  normal  conditions,  it  is  only  fair  that  the  rates 
charged  for  the  services  rendered  are  fixed  at  a  level  that  is  high 
enough  to  cover  all  reasonable  costs. 

There  are  thus  good  reasons  why  all  reasonable  and  legitimate 
costs  should  be  considered  in  connection  with  the  valuatioivof  the  t 
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pliatif  atid  the  rate  of  return  on  this  valuation.  The  conditions  are 
also' usually  such  that  costs  of  this  character  can  be  ascertained 
"with  a  reasonable  degree  of  accuracy,  when,  on  the  other  hand,  it 
comes  to  most  of  the  other  elements  which  under  the  testimony 
herein  should  be  valued  and  included  in  the  valuation  of  the  utili- 
ties, the  situation  becomes  different  and  much  more  complicated. 

Economies  in  construction  and  operation,  and  efficiencies  in 
the  producing  capacity  of  the  plant  are  important  elements,  but 
normal  amounts  of  each  of  these  factors  are  required  to  give  the 
plant  a  value  that  is  equal  to  the  cost  of  producing  it  and  its  busi- 
ness, and  anything  beyond  this  will  hardly  be  claimtd  in  this 
case.  The  connected  load  or  business  is,  of  course,  of  value,  but 
it  appears  to  us  that  this  value  is  covered  by  the  cost  of  establish- 
ing the  connections  and  acquiring  the  business,  which  costs,  in 
one  form  or  another,  have  found  their  way  into  the  accounts  of 
the  company  and  therefore  constitute  a  part  of  the  facts  that  are 
taken  into  consideration  in  appraising  the  plants.  The  keeping 
of  the  plant  in  good  repair  or  good  operating  efficiency  is  an 
item  that  is  covered  in  the  operating  expenses  and,  theoretically 
at  least,  is  borne  by  the  consumers.  It  is  not  an  item  for  the  capi- 
tal account.  Possible  future  growth  of  the  business  can  hardly 
be  legitimately  capitalized  by  utilities  which  are  not  entitled  to 
more  than  reasonable  returns  on  their  investment ;  and  this  is  also 
true  of  the  rights  to  do  business  in  a  particular  city,  which  rights 
have  been  granted  free  of  cost.  The  ow^nership  of  land  to  meet 
future  demands  would  not  seem  to  imply  any  other  value  than 
that  which  is  given  to  this  land  by  including  it  in  the  physical  val- 
uation. Monopoly  privileges  can  manifestly  not  be  justly  capi- 
talized a^  against  consumers ;  nor  is  the  amount  a  man  migh^  be 
willing  to  pay  for  a  plant  a  safe  guide  to  its  value,  at  least  not  un- 
less all  the  facts  which  led  to  its  purchase  are  fully  understood. 
The  offer,  for  instance,  might  be  based  upon  conditions  that  are 
either  temporary  or  without  much  significance  insofar  as  they  re- 
late to  the  value  of  the  plant.  One  year's,  or  even  the  first  year's, 
gross  receipts  may  throw  some  light  on  the  amount  of  business  a 
plant  has,  but  it  is  not  clear  to  us  on  just  what  theory  they  repre- 
sent the  going  value  of  the  plant. 

In  a  certain  sense  the  elements  enumerated  together  with  other 
like  elements  can  be  said  to  have  value.     But  it  seems  that  these 
values  depend  upon  and  are  covered  by  the  amounts  that  have 
been  economically  and  legitimately  invested  in  the  physical  prop- 
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erty  of  the  plant,  the  natural  increase  in  the  value  of  the  land, 
such  increases  in  the  value  of  other  physical  parts  that  may  be  due 
to  increase  in  prices,  and  the  cost  of  developing  its  business  as 
measured  by  the  deficits  from  operation  when  all  proper  and 
legitimate  outlays  are  included  in  the  operating  expenses.  The  in- 
vestment in  the  plant  and  its  business,  as  thus  measured  or  deter- 
mined, seems  to  us  to  constitute  the  valuation  upon  which  the  in- 
vestors may  ordinarily  be  entitled  to  reasonable  returns  and  upon 
which,  under  like  conditions,  it  may  be  the  duty  of  the  consumers 
to  pay  rates  that  will  yield  such  returns  to  the  investors. 

It  is  true  that  such  elements  of  value  among  those  which  hav^ 
just  been  enumerated,  as  the  natural  increase  in  the  value  of  land 
and  such  increases  in  other  property  as  may  be  caused  by  rising 
prices  of  labor  and  material,  may  not  be  offset  by  actual  outlays 
on  the  part  of  the  owners  of  such  plants ;  that  to  include  such 
items  in  the  valuation  may,  in  a  sense,  amount  to  a  capitalization 
of  unearned  increments ;  and  that  there  may  be  some  question  as 
to  whether  this  is  equitable  as  between  company  and  consumers. 
There  is  much,  however,  to  be  said  on  the  other  side  of  this  ques- 
tion. That  the  law  as  well  as  our  social  system  recognizes  such 
gains  in  practically  all  other  undertakings,  is  evident  from  the  fact 
that  rents  and  interest  charges  usually  vary  with  the  natural  in- 
crease in  the  value  of  the  property  they  cover.  As  the  cost  of  re- 
production of  a  plant  usually  plays  perhaps  the  most  important 
part  in  determining  its  value,  it  is  more  than  likely  that  the  own- 
ers would  have  to  bear  losses  in  case  land  and  other  property  had 
depreciated  instead  of  appreciated.  It  would  seem  only  just  that 
the  rule  should  work  both  way^.  Appreciations  in  value  of  the 
kind  in  question  are  also  of  an  essentially  different  nature  from 
such  appreciations  in  value  as  those  which  by  the  respondent's 
testimony  is  classed  as  going  value.  It  is  appreciation  of  a  kind 
that  is  generally  acknowledged  as  rightfully  belonging  to  the  own- 
ers of  the  property  which  has  thus  risen  in  value.  It  is  based 
neither  on  unreasonable  rates,  nor  on  assumed  business  conditions 
or  similar  facts  of  this  nature.  It  is  simply  due  to  general  growth 
and  development.  In  view  of  these  facts  there  would  seem  to  be 
good  ground,  from  both  a  legal  and  economic  viewpoint,  for  giv- 
ing such  appreciations  in  vahie  consideration  in  appraising  public 
utilities.  At  any  rate,  we  can  not  now  see  good  reasons  upon 
which  to  exclude  these  elements  from  the  appraisal  of  utility  prop- 
erties, r^  T 
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The  value  of  the  various  elements,  which  should  thus  be  con- 
sidered  in  the  appraisal  of  public  utilities  for  rate-making  pur- 
poses, may  be  determined  in  various  ways,  but  the  methods  which 
were  employed  for  this  purpose  in  the  case  of  Hill  v.  Antigo 
Water  Co.  3  W.  R.  C.  R.  623.  as  more  or  less  fully  illustrated  in 
the  decision  of  this  Commission  in  that  case  (page  738  and  other 
pages),  would  seem  to  be  as  practical  as  any  that  could  have  been 
conveniently  employed.  In  that  case  the  plant  was  charged  with 
the  cost  of  the  plant  at  the  beginning  of  the  first  year,  with  the 
new  extensions,  interest  on  the  investment,  depreciation  of  the 
plant  and  the  expenses  of  operation  during  the  first  year.  It  was 
next  credited  with  the  total  gross  earnings  during  the  year.  The 
balance  between  these  debits  and  credits  was  regarded  as  the  net 
value  of  the  plant  at  the  end  of  the  year.  This  balance  was  then 
carried  forward  to  the  beginning  of  the  second  year,  and  with  the 
extensions,  interest,  depreciation  and  operating  expenses  for  this 
year  charged  up  z^gainst  the  plant  in  the  same  manner  as  for  the 
first  year.  The  credits  to  the  plant  for  the  second  year,  the  same 
as  for  the  first,  consisted  of  the  gross  earnings ;  and  the  balance 
was  regarded  as  the  net  value  of  the  plant  at  the  end  of  the  second 
year.  These  operations  were  performed  for  each  year  of  the  life 
of  the  plant,  the  balance  at  the  end  of  the  last  year  regarded  as  the 
value  of  the  plant  on  the  earnings  basis  in  question  at  the  end  of 
the  period.  Computations  of  this  character  must  of  necessity 
show  the  value  of  a  plant  at  the  end  of  each  year  on  any  given 
earnings  basis.  If  the  figures  that  are  included  in  these  calcula- 
tions contain  only  such  items  as  equitably  belong  therein,  and  if 
the  rate  of  interest  a«d  profit  that  is  used  is  the  rate  that  is  fair 
and  equitable  to  all  concerned,  then  it  also  follows  that  the  bal- 
ances at  the  end  of  the  year  are  fairly  close  representations  of  the 
reasonable  valuation  of  the  plant  and  its  business. 

Computations  very  similar  to  those  just  described  have  also  been 
made  for  the  plants  involved  in  these  proceedings.  The  cost  of 
the  plants  at  the  time  they  were  acquired  by  the  respondent  has 
been  ascertained  as  closely  as  possible.  This  cost,  together  with 
new  extensions,  increases  in  land  values,  depreciation,  and  inter- 
est and  profit  on  the  investment,  were  then  charged  up  against  the 
plants  for  the  first  year,  while  the  plants  were  credited  with  the 
net  earnings  for  the  year,  the  balance  thus  indicating  the  value  of 
the  plants  at  the  end  of  the  year  and  representing  the  amount  to 
be  carri:;d  forward  in  the  computations  for  the  year  whiclr^fQllowi 
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Such  calculations,  for  each  plant  separately  as  well  as  for  both 
plants  when  combined,  have  been  made  for  each  year,  and  the  re- 
sults at  the  end  of  the  period  are  believed  to  throw  a  great  deal  of 
light  on  the  valuation  upon  which  the  rates  for  these  plants  should 
be  computed. 

In  connection  with  these  calculations  there  are  many  facts  to 
be  noted.  The  cost  of  the  plants  in  1896,  the  beginning  of  the 
period,  was  placed  at  $195,600  for  the  gas  plant  and  $134,400  for 
the  electric  plant,  or  at  $330,000  for  both.  The  basis  for  these 
figures  was  obtained  from  the  records  in  this  case,  which  have 
already  been  explained.  The  figures  for  the  new  extensions  or 
additions  are  also  those  furnished  by  records  and  so  corrected  as 
to  exclude  certain  items  for  free  house-piping,  which  were  origin- 
ally charged  to  construction.  These  items  amount  to  rome  $9,440, 
and  for  the  purposes  of  thia  case  were  transferred  to  *he  operat- 
ing expenses.  The  respondent  was  given  the  benefit  cf  the  na- 
tural increase  in  the  value  of  its  land.  It  w^as  estimated  that  this 
land  is  today  worth  at  least  three  times  as  much  as  in  1896,  and 
this  increase  in  equal  annual  allowances  was  added  to  the  values 
of  the  plant  upon  which  the  returns  on  the  investment  weie  fig- 
ured. Depreciation  was  figured  on  tlx'  depreciable  property  only. 
The  rate  of  depreciation  was  fixed  on  a  4  per  cent  sinking  fund 
basis  for  the  'gas,  and  on  the  straight  life  basis  for  the  electric 
plant.  The  returns  on  the  investment  for  interest  and  profits 
were  figured  on  the  valuation  as  given  at  the  beginning  of  the 
year,  the  rates  being  placed  at  7.5  per  cent  for  the  gas  and  8  per 
cent  for  the  electric  plant.  The  items  thus  enumerated  make  up 
the  debits  in  the  calculations.  The  credits  consist  of  the  net  earn- 
ings, or  of  the  balance  between  the  operating  expenses  on  the  one 
hand  and  the  gross  earnings  on  the  other.  Several  corrections  of 
greater  or  less  importance  have  been  made  in  both  the  gross 
earnings  and  operating  expenses,  which  have  had  some  eflFect 
upon  the  net  earnings  used  here,  but  the  explanations  of 
these  changes  will  be  postponed  for  the  present,  or  until  these 
subjects  are  taken  up  in  detail.  The  reasons  for  using  net  earnings 
only  in  these  calculations  instead  of  both  the  operatin'^  exj)eiis?s 
and  the  gross  earnings,  as  was  done  in  the  case  referred  to  above, 
is  simply  one  of  convenience  in  figuring.  The  plants  were  taken 
over  by  the  respondent  company  in  the  spring  of  18P6,  but  the 
exact  date  of  ihe  transfer  is  not  entirely  clear  from  the  records 
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in  the  case.     In  the  calculations  herein,  however,  it  has  been  as- 
sumed that  it  took  place  the  beginning  of  April. 

The  results  of  these  calculations  are  shown  in  the  three  tables 
which  follow.  The  first  of  these,  or  tabh  III,  is  devoted  to  the 
gas  plant  alone,  and  the  second,  or  table  IV,  to  the  electric  plant 
alone,  while  table  V  includes  the  figures  for  both  of  these  plants. 
The  right  hand  or  last  column  in  each  table  shows  the  value  of  the 
plants  and  their  business  at  the  end  of  each  year. 

TABLE  III. 
Madison  Gas  and  Electbio  Co.— Earning  Valur— Gas  Pr^wr. 


Eam- 

Additions 

In- 

Deprecia- 

Net 

Year 

in«r 

to  depre- 

crea.se 

tion  4% 

Intere.st 

7.5%  on 

value. 

Total. 

eatninfiTs 

Value 

value 

ciable 

land 

sinkin«r 

from 

Dec.  31. 

Jan.  1. 

property. 

values. 

fund  basis. 

operation . 

1896> 

1195,600 

f  10. 576 

il.l52 

91.953 

«9,780 

«2I9.061 

|il4.937 

1204,124 

im 

204,124 

14.071 

2.4O0 

.S,107 

15.309 

239.011 

27.820 

211. '91 

189B 

211.191 

8.629 

2.400 

3,344 

15.S39 

241.403 

18.937 

222.466 

1899 

2'>2.44W 

15.969 

2.400 

3.489 

16.685 

261.009 

19.147 

24  r.  862 

1900 

241.862 

12.329 

2,400 

3,757 

18.140 

278,488 

24.5^4 

253,954 

1»01 

253.$^ 

.^5.214 

2.400 

.3.964 

19.047 

.314.579 

31.890 

282.689 

1902 

282,689 

27.556 

2,400 

4,555 

21.202 

338.402 

30.720 

307.682 

1903 

307.682 

32.067 

2,400 

5.018 

23.076 

370.243 

.31.537 

338.7t«6 

1904 

338.706 

7.657 

2.400 

5.557 

25.403 

379. 72:^ 

26.308 

353.415 

1905 

353,415 

8.974 

2,400 

5.6H6 

26,506 

398.181 

31.429 

365,562 

1906 

365.  .%2 

12.706 

2.400 

5.837 

27,416 

413.911 

31,750 

382. 161 

1907 

.%2.I61 

8,665 

2.400 

6,050 

28.6tVi 

427.928 

32.761 

395,167 

1908 

39.'>,167 

12  224 

6.255 

29.638 

443.244 

42.341 

400,943 

*Xine  months. 

TABLE  IV. 
Madison  Gas  and  Electric  Co.— Earning  Value  -Electric  Plant. 


Additions 

In- 

Deprt»ci- 

Net 

Earnlnsr 

to  depreci- 

crease 

ation 

Interest 

earninsrs 

Value 

Year 

value 

able 

land 

straiirht 

8%  on 

Total. 

from 

Dec.  31. 

.Ian.  1. 
1134.400 

property. 

values. 

line  basis. 

value. 

$153,264 

operation. 

1896» 

16.745 

1921 

14,030 

17.168 

f!4.7ia 

9138  546 

1897 

1.38.. 'V46 

13.141 

1,620 

6,390 

11.084 

170.781 

25.427 

145.354 

1898 

145,354 

8.613 

1.620 

7.066 

11.628 

174.281 

30. 12;^ 

144,158 

1899 

144,158 

17.693 

1.620 

7.50l» 

11,533 

182.513 

.34.120 

148.393 

1900 

148.393 

34.550 

1,620 

8.419 

11.871 

204.853 

32.924 

17l.i»29 

1901 

171.929 

4V96() 

1.620 

10.  IVW 

13.754 

2h.3,459 

.34.810 

208,649 

1902 

21W.619 

55.329 

1,620 

12.559 

1»5,6;^2 

294.849 

40.388 

254,461 

1903 

254.461 

:i4.93i> 

1.620 

15,403 

20.357 

3*i6. 777 

31.818 

294.969 

1904 

294,959 

2.3.345 

1,620 

17. li« 

23.5in' 

seo.r.jo 

38,751 

321,969 

1905 

321.969 

42,889 

1,620 

18.400 

25.758 

410.636 

4SJ.938 

:^.698 

1906 

369.698 

13,138 

1.620 

20.  ♦305 

29,  .576 

434,637 

54.:hi 

380,296 

1907 

3S(),2P6 

81,707 

1.620 

21,281 

:iO,424 

515,328 

6  ,.560 

453.768 

1908 

45:^768 

13,887 

25,482 

.36,3)1 

529,438 

78,987 

450,451 

>  Nine  month.s. 
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TABLE  V. 
Madi'H)n  Gas  and  Elkgtrio  Co.— Earning  Valub.— Gas  and  Elbotrio  Pijlnts. 


Year 


1896^ 
189r 
1866 
1899 
1900 
1901 
1902 
19U3 
1904 
1905 
19  0 
1907 
1906 


,  Addttioos 
EamlDfir  i  to  depre- 
value    <    oiable 
Jan.  1.  ,  property. 


t330,000 
343.322 
358.270 
369.544 
394,521 
431.700 
406,890 
571,712 
tf45,538 
689.900 
752.694 
783,125 
873, 167 


$17,321 
27.212 
17,242 
33.662 
46.879 
81.174 
82.885 
67.003 
31,002 
51,863 
25.8(4 
90.362 
26,111 


!  Depreci- 

In-       ation  tras 

crease  |  4%  basis. 

land    '    electric 

values.  I  straight 

I      line. 


$2,073 

$6,983 

4.020 

9,407 

4,020 

10,410 

4.020 

10.996 

4,020 

12,176 

4,020 

14,160 

4,020 

17,114 

4,020 

20.421 

4.020 

2*>,756 

4,020 

24,066 

4,020 

26,442 

4,020 

27.331 

31.737 

Interetst 

8%  on 

Total. 

value. 

$17,600 

$372,977 

27.466 

411.517 

28.662 

418,604 

29,564 

447.788 

31.562 

489,158 

34.536 

565.590 

39,911 

642,820 

45,737 

706,893 

51,643 

754.959 

55.192 

825.061 

60.216 

869,216 

62,650 

967,488 

69.8J3 

1,000,868 

Net 

earninfiTS 

from 
operation 


Value 
Dec.  31. 


$29,655 
5),  247 
49,060 
53,267 
57,458 
66.700 
71.108 
63,355 
65,059 
72,367 
86,091 
94.321 

121,328 


1  $343,322 
'  aw,  270 
369,544 
394,521 
431,700 
496,890 
571,712 
645.538 
689,900 
752,694 
783,125 
873,167 
879,540 


*  Nine  months. 

The  facts  disclosed  by  these  tables  are  of  the  greatest  im- 
portance in  connection  with  the  question  of  the  valuation  of  the 
plants.  Table  III,  for  instance,  shows  that  on  a  7J4  per  cent 
earning  basis  the  gas  plant  was  worth  about  $400,943  at  the  end 
of  the  year  1908.  Table  IV  shows  that  on  an  8  per  cent  earn- 
ing basis  the  electric  plant  was  worth  about  $450,451  at  the  same 
time.  Table  V  shows,  among  other  things,  that  on  an  8  per 
cent  earning  basis  both  plants  were  worth  about  $879,540  at  the 
time  stated.*  These  facts  mean  that  the  gas  plant,  since  it  was 
acquired  by  the  respondents,  has  earned  enough  to  meet  the 
operating  e>penses,  including  depreciation,  and  interest  and  profit 
at  the  rate  of  fully  7J4  per  cent  on  all  the  investments  in  this 
plant;  that  for  the  electric  plants  the  earnings  have  been  more 
than  sufficient  to  cover  the  cost  of  operation,  depreciation  and 
ir^'»rest  and  profits  at  the  rate  of  8  per  cent  on  the  investments ; 
and  that  both  plants,  when  considered  together,  have  earned  more 
than  their  operai^ing  costs,  depreciation,  and  a  return  of  8  per 
cent  on  the  investment  in  these  plants. 

The  facts  indicate  that  the  value  of  these  plants  for  rate- 
making  purposes,  when  aU  the  elements  which  enter  into  this 
value  are  considered,  does  not  exceed  their  cost  of  reproduction 
new,  including  that  proportion  of  the  depreciation  up  to  the 
date  which  has  not  been  actually  covered  by  renewals.  That  is, 
if  under  the  circumstances  the  rates  of  return  that  have  been  al- 
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lowed  in  preceding  calculations,  when  taken  as  a  whole  for  the 
entire  period,  are  reasonable  to  the  investors  in  these  plants, 
then  it  wxHild  also  seem  to  follow  that  the  cost  of  reproduction 
new,  as  shown  in  table  I,  represents  the  maximum  values  that, 
for  the  purposes  of  these  proceedings,  should  be  placed  on  these 
plants. 

This  conclusion  is  strengthened  by  the  fact  that  both  the  new 
extensions  and  the  operating  expenses  which  entered  into  the 
above  calculations  were  somewhat  swelled  by  charges  for  re- 
newals, which  charges,  under  the  methods  of  computation  em- 
ployed, necessarily  increased,  for  their  amount,  the  figures  in 
tables  III,  IV  and  \',  which  represent  the  values  of  the  plants. 
That  this  must  be  the  case,  is  clear,  for  the  greater  the  cost  of 
operation,  the  greater  are  the  charges  that  are  added  to  the  cost 
of  the  plant  from  year  to  year,  while  the  net  earnings  or  credits 
of  the  plant  become  correspondingly  smaller.  In  fact,  the  situa- 
tion under  the  methods  of  calculation  that  were  employed  above 
is  briefly  this,  that  all  deficits  in  the  net  earnings  below  the 
stipulated  rates  of  return  of  7J4  and  8  per  cent,  respectively,  for 
their  amount  increased  the  cost  of  the  plants  and  their  business, 
while  all  surplus  above  these  stipulated  returns  for  their  amounts 
reduced  the  cost  of  the  plants  and  of  their  business.  In  the  case 
of  both  of  these  plants  there  were  years  of  such  deficits  as  well 
as  years  of  such  surpluses.  For  the  gas  plant  the  former  are, 
on  the  whole,  about  offset  by  the  latter.  For  the  electric  plant, 
on  the  other  hand,  the  surpluses,  when  taken  as  a  whole,  were 
considerably  greater  than  the  deficits.  This  accoimts  for  the 
fact  of  the  value  of  physical  property  and  of  the  business  of  the 
electric  plant,  as  shown  in  table  TV.  being  lower  than  the  cost 
value  of  this  plant  as  given  in  table  I. 

On  the  other  hand,  if  during  the  entire  periods  the  earnings 
of  the  plant  have  been  great  enough  for  all  legitimate  purposes, 
and  the  deficits  in  t^e  depreciation  fund  are  not  restored  by  the 
stockholders,  then  it  would  seem  that  the  values  of  these  plants 
for  the  purposes  herein  are  aporoximatelv  represented  by  their 
present  value,  plus  the  amounts  by  which  these  values  are  ex- 
ceeded by  the  figures  which  in  tables  III  and  IV  represent  the 
values  of  the  plants  at  the  end  of  1908.  In  other  words,  it  is 
only  in  the  event  that  the  condition  as  a  whole  is  such  as  to  re- 
quire a  valuation  of  the  physical  property  that  is  lower  than  the 
values  given  in  tables  III  and  IV,  that  the  plants  can  be  said  to 
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have  any  value  over  and  above  the  value  of  the  physical  prop- 
erty for  the  purposes  of  this  case.  For  instance,  if  under  the 
prevailing  ciicnmstances  it  is  found  that  the  value  of  the  physical 
property  of  these  plants  should  not  be  placed  higher  than  the 
figures  which  in  table  I  represent  their  present  value,  then  it 
would  also  seem  that  justice  to  the  investors  demands  that,  as 
just  stated,  ftomcthing  should  be  added  to  these  values,  and  that 
the  amount  so  added  should  not  be  less  than  the  difference  be- 
tween the  figures  in  the  tables  just  mentioned  and  the  present 
value  of  the  physical  property. 

This  excess  of  the  total  value  of  the  plants  over  their  physical 
value,  which  may  be  found  for  them  under  the  conditions  just 
described,  or  when  their  physical  value  is  placed  at  the  cost  of 
reproduction  new  less  depreciation,  is  not  in  the  full  sense  a  go- 
in^  value  of  the  same  kind  as  that  which  the  respondent  claimed  in 
this  case.  This  excess  which,  as  stated,  is  the  difference  between 
the  values  given  in  tables  III  and  IV  and  the  present  value  of 
the  physical  property,  on  the  present  basis  of  figuring,  simply 
represents  the  amount  by  which  the  plants  have  failed  to  earn 
reasonable  returns  upon  the  investment.  The  going  value  claimed 
by  the  respondent,  on  the  other  hand,  appears  to  us,  in  final 
analysis,  to  represent  the  estimated  value  of  the  exclusive  right 
to  perform  certain  services  in  a  particular  city  or  place.  In 
other  words,  it  seems  to  be  a  value  that  is  placed  on  what  may 
be  called  a  monopoly  privilege.  It  is  a  value  which,  while  in 
some  respects  it  resembles  the  value  of  good  will  in  commercial 
enterprises,  is  regarded  as  much  more  tangible  and  permanent, 
and  this  for  the  reason  that  it  is  based  upon  elem?nts  that,  in 
the  absence  of  legislation,  are  more  substantial  in  character. 

For  public  utilities  which,  under  both  the  common  and  the 
statute  law,  under  normal  conditions  are  only  entitled  to  reason- 
able returns  on  the  investment,  justice  as  well  as  equity  appears 
to  demand  that  the  amounts,  if  any,  by  which  they,  under  or- 
dinary conditions,  have  failed  to  earn  such  returns,  should  be 
considered  in  fixing  values  and  rates  for  such  plants.  In  fact, 
such  consideration  would  in  most  cases  seem  to  be  absolutely 
necessary  in  order  to  secure  the  capital  required.  For  it  must 
be  obvious  to  all,  that  unless  the  prospects  for  obtaining  at  least 
a  reasonable  amount  for  interest  and  profit  are  at  least  fairly 
good,  private  capital  will  not  enter  such  enterprises.  By  this 
is  not  meant,  however,  that  deficits  from  operation  can  be^uit-   , 
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ably  taken  into  account  in  the  appraisals  or  rates  regardless  of 
the  conditions  under  which  they  were  incurred.  As  already 
stated,  when  such  deficits  are  due  to  abnormal  conditions,  or  when 
due  to  bad  management,  defective  judgment,  extravagance,  lack 
of  ordinary  care  and  foresight,  unduly  high  capital  charges,  and 
other  causes  of  this  nature,  it  is  manifestly  clear  that  they  should 
be  accorded  little  or  no  consideration  in  either  the  valuation  or 
the  rates.  This  is  also  likely  to  be  the  case  for  sucn  deficits 
which  were  incurred  under  and  borne  by  others  than  the  present 
owners,  and  w^hich  have  been  wiped  out  in  the  various  transfers 
of  ownership.  That  these  propositions  are,  as  a  rule,  sound  and 
equitable,  appears  to  be  so  clear  as  to  need  no  further  argument. 
When  it  comes  to  the  capitalization  of  exclusive  rights  to  per- 
form the  services  that  are  rendered  by  public  utilities,  on  the  other 
hand,  the  situation  appears  to  be  different.  Such  exclusive  priv- 
ileges ?re  monopolistic  in  their  nature,  due  to  natural  conditions 
and  belong  to  the  community.  They  have  been  created  by  the 
growth  of  population,  and  by  economic  and  social  developments 
genera'ly,  rather  than  by  any  individual  efforts.  Belonging  to 
the  public,  the  right  of  control  and  of  the  disposal  of  such  priv- 
ileges also  rests  in  the  community.  Under  these  conditions 
there  appear  to  be  no  good  grounds  upon  which  tihe  value  of  ex- 
clusive privileges  of  t?his  kind  should  become  private  property. 
This  is  especially  true  where,  as  in  this  state,  the  trend  of  legis- 
lation IS  such  as  to  reserve  such  values  for  the  public.  In  fact, 
some  of  the  principal  reasons  for  the  enactment  of  the  Public 
Utilities  Law,  the  laws  which  restrict  the  issuance  of  security,  and 
other  legislation,  appear  to  have  been  the  restoration  to  or  main-, 
tenance  for  the  public  the  benefits  that  may  be  derived  from  the 
rights  in  question,  or  to  protect  it  from  such  extortions  which  are 
possible  when  such  rights  are  controlled  by  private  individuals. 
The  effect  of  such  legislation  is  to  eliminate  speculative  elements 
from  the  business  of  operating  utilities  of  this  kind  and  to  in- 
crease the  safety  of  investments  therein.  It  appears  to  stand  for 
restrictions  upon  possible  speculative  gains  on  the  one  hand,  and 
greater  security  on  the  other.  Its  aims  are  to  maintain  just  and 
equitable  relations  as  between  investors  and  consumers.  A  pol- 
icy of  which  this  can  be  said,  insofar  as  it  affects  enterprises 
which  bear  such  a  peculiar  relation  to  the  public  as  is  the  case 
of  public  utilities,  appears  to  us  to  be  both  wise  and  necessary. 
That  in  the  face  of  these  and  other  facts  of  similar  hnport  jtx- 
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elusive  rights  to  operate  public  utilities  can  have  any  value  that 
can  be  equitably  capitalized  as  against  the  consumers,  appears  to 
us  to  be  extremely  doubtful. 

Free  House  Piping. 

Reference  has  already  been  made  to  costs  incurred  by  the  re- 
spondents in  putting  in  a  certain  amount  of  house  piping  free 
of  charge  to  the  customers.  It  would  seem  that  this  is  one'  of 
those  costs  which  should  go  into  an  account  for  development  or 
increasing  of  the  business.  As  testified  herein  by  witnesses  for 
respondent,  free  house  piping  was  done  for  many  years  in  order 
to  induce  people  to  connect  their  buildings  ready  for  service, 
that  is,  to  enlarge  the  connected  business  or  connected  load  of 
the  plant.  In  the  revised  schedule  of  valuation  filed  by  re- 
spondent was  contained  an  item  of  $34,680.  The  engineer  of  the 
Commission  reported  that  this  item  had  been  excluded  from  the 
inventory,  since  the  claim  was  in  the  nature  of  a  development 
value,  and  for  the  reason  that  it  further  appeared  that  the  com- 
pany could  not  substantiate  a  claim  to  this  property,  does  not 
own  these  pipes,  because  they  are  attached  to,  situated  upon  and, 
in  fact,  are  a  part  of  private  property.  One  witness  for  re- 
spondent admitted  that  this  item  ought  not  to  be  accounted  for 
twice,  that  it  should  be  included  only  once,  either  in  going  value 
or  structural  value. 

A  view  of  this  matter  of  free  house  piping,  which  seems  to  be 
the  one  quite  generally  entertained  by  managers  of  gas  and  other 
utility  enterprises,  particularly  up  to  a  few  years  ago,  was  stated 
.by  one  witness  substantially  as  follows : 

"Free  house  piping  should  be  included  in  the  valuation  schedule 
because  it  is  as  much  a  part  of  the  company's  equipment  to  do 
busiiness  with  as  any  other  portion  of  the  pipe  system.  The  only 
possible  objection  is,  that  the  depreciation  on  this  portion  of  the 
pipe  system  might  be  somewhat  increased  for  the  reason  that  the 
house  might  be  torn  down  or  remodeled  before  the  pipe  shall 
have  reached  its  full  life,  but  in  practice  this  does  not  show  up 
as  a  large  item.  Free  house  piping  is  work  that  is  done  at  a 
time  in  the  history  of  every  plant  when  the  people  are  not  ac- 
quainted with  the  particular  type  of  business  to  which  the  com- 
pany is  attempting  to  draw  their  attention,  and  where  advertising 
and  soliciting  will  not  bring  the  return  in  the  shape  of  new  busi- 
ness, these  people  have  to  be  shown.  Free  house  piping  is  part 
of  the  expense  of  showing,  part  of  the  expense  of  promoting  new 
business,  but  in  the  case  of  house  piping,  imfike  ^^verti^g^andT 
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soliciting,  which  is  a  loss  to  the  future,  the  piping  continues  to  be 
of  service  to  the  company,  in  assuring  that  that  service  will  be 
demanded  in  those  buildings  by  whatever  future  tenants  may 
come  in.  The  same  argument  would  apply  to  a  gas  stove  given 
away  or  rented  at  a  nominal  return,  so  long  as  the  stove  re- 
mains in  use  and  in  fair  condition,  but,  as  a  matter  of  fact, 
the  depreciation  on  such  stoves  is  so  rapid  that  they  cannot  be 
put  into  the  same  -category  as  the  piping,  with  which  the  people's 
care  or  lack  of  care  does  not  cut  any  figure.  The  fact  is.  that 
peop'e  do  not  take  good  care  of  stoves  given  free  or  for  a  nom- 
inal rentail.  The  company  has  the  title  to  the  stoves,  but  still, 
assuming  that  the  company  has  a  monopoly  and  no  one  else  can 
deliver  gas  through  that  pipe,  it  should  still  be  considered  as  a 
part  of  the  property  on  which  the  company  is  entitled  to  a  fair 
return." 

The  records  in  the  case  indicate  that  more  or  less  free  house 
piping  'has  been  performed  by  the  respondent  during  almost  the 
etitire  period  that  has  elapsed  since  it  assumed  control  of  the 
plants  in  question.  In  1896  the  cost  of  free  house  piping  appears 
to  have  been  charged  to  new  extensions  of  the  gas  plant.  From 
that  time  to  1900,  inclusive,  the  material  which  entered  into  free 
house  piping  was  charged  to  new  extensions  of  the  gas  plant, 
while  the  labor  was  charged  to  operating  expenses.  The  cost 
of  this  piping  from  1896  to  1900,  inclusive,  appears  to  have 
amounted  to  about  $6,279.27.  From  1901  to  1907,  inclusive, 
about  $9,440.38  for  free  house  piping  had  been  charged  to  new 
extensions  and  about  $18,960.35  to  the  operating  expenses. 
These  figures,  when  taken  together,  indicate  that,  as  stated  above, 
the  total  cost  of  free  house  piping  up  to  the  end  of  1907  amounted 
to  some  $34,680. 

To  put  in  piping  or  connections  between  the  curb  and  the  house,* 
wholly  or  partly  at  their  own  expense,  is  a  practice  that  is  quite 
common  among  public  utilities.  This  practice  is  undoubtedly 
quite  effective  as  an  aid  in  extending  their  business,  and  this 
is  undoubtedly  the  main  reason  for  its  existence  as  well 
as  the  main  ground  upon  which  it  is  justified.  In  order 
to  be  a  success  from  a  financial  point  of  view,  public  utilities,  the 
same  as  other  enterprises,  must  have  customers,  a»d  these,  even 
for  the  former,  are  not  always  secured  without  cost.  This  is 
especially  true  in  cases  where  the  desire  is  to  secure  this  business 
more  promptly  or  with  less  delay  than  that  which  is  quite  com- 
mon where  the  demand  for  the  services  is  left  to  take  Its  course 
and  is  not  stimulated  by  artificial  means.     In  a  general  way  i 
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can  perhaps  be  said,  that  the  greater  the  business  of  such  a  util- 
ity is,  the  lower  are  also  its  rates  and  the  better  the  services  it 
renders.  Extensions  in  their  business',  even  when  secured  through 
the  expenditures  of  money  and  efforts,  are  therefore  in  line  with 
sound  business  principles  and  in  harmony  with  the  best  interests 
of  the  plant  as  well  as  of  its  customers.  Expenditures  for  the 
development  of  the  business,  when  reasonable  and  wlien  well 
placed,  would,  therefore,  seem  to  be  legitimate  and  to  constitute 
a  charge  that,  in  some  form,  should  be  borne  by  the  customers 
or  by  those  who  avail  themselves  of  the  services  in  question. 
Whether  these  expenditures  should  be  charged  to  construction 
and  thereby  become  a  permanent  charge  on  the  consumers,  or  be 
charged  to  the  operating  expenses  and  thereby  be  wiped  out 
about  as  incurred,  are  questions  that  cannot  be  settled  independ- 
ently of  the  surrounding  conditions.  When  the  rates  and  the 
earnings  of  the  utility  are  such  as  to  yield  a  reasonable  return 
to  the  investors  if  the  expenditures  in  question  are  included  in 
the  operating  expenses,  then  "operating  expense"  also  appears 
to  be  the  place  to  which  they  should  be  charged.  When,  on  the 
other  hand,  the  rates  and  the  earnings  are  not  high  enough  to 
permit  these  expenditures  to  be  charged  to  operating  expenses 
without  resulting  in  less  than  reasonable  returns  on  the  invest- 
ment, then  it  would  seem  that  until  the  earnings  become  ade- 
quate, at  least,  they  should  be  charged  to  the  cost  of  the  plant. 
These  rules  are  supported  by  reasons  that  appear  to  meet  the 
requirements  under  ordinary  conditions.  While  they  may  not 
apply  without  modifications  under  all  circumstances,  they  appear 
to  be  sound  under  such  conditions  as  those  by  which  we  are  con- 
fronted in  these  particular  proceedings.  They  are,  in  fact,  the 
main  reasons  why  it  ^vas  deemed  proper  in  this  case  to  leave 
that  part  of  the  expenditures  in  question,  which  has  been  charged 
to  operating  expenses,  in  these  expenses,  and  to  transfer  such 
items  of  these  expenditures,  which  had  been  charged  to  new  ex- 
tensions, from  the  construction  to  the  operating  accounts.  In  ac- 
cordance with  this,  about  $9,440  were,  therefore,  taken  out  of 
the  former  accounts  and  added  to  the  latter.  The  expenditures 
for  free  house  piping,  which  had  been  incurred  prcvi(nH  to 
1901,  however,  could  not  be  definitely  separated  or  determined 
in  the  records,  and  for  this  reason  were  not  disturbed,  but  per- 
mitted to  remain  where  originally  entered. 

Digitized  by  VjOOQIC 


590  railroad  commission  of  wisconsin.  '^        ' 

'  Total  Value  of  the  Plants. 

In  the  preceding  discussion  of  the  valuations  of  the  plants  in- 
volved consideration  has  thus  been  given  to  such  factors  aa  their 
cost  of  reproduction  new,  the  cost  of  reproduction  new  less  de- 
preciation,  their  original  cost,  book  value,  and  capitalization; 
their  gross  earnings,  operating  expenses  and  net  earnings;  the 
cost  of  building  up  their  business  as  shown  by  the  value  of  the 
gfis  plant  when  computed  on  a  7>^  per  cent  earning  basis,  by 
the  value  of  the  electric  plant  when  computed  on  an  8  per  cent 
earning  basis,  and  by  the  value  of  both  plants  combined  when 
figured  on  an  8  per  cent  earning  basis.  These  are  among  the 
more  important  facts  which  are  usually  considered  by  the  courts 
in  passing  upon  such  appraisals. 

From  what  has  thus  been  said  it  appears  to  us  that,  for  the 
purposes  of  this  case,  it  is  equitable  to  all  concerned  to  allow 
the  respondent  reasonable  returns  in  the  way  of  interest  and 
profits  on  a  valuation  of  about  $412,000  for  the  gas  plant,  and 
of  about  $535,000  for  the  electric  pUnt.  The  rates  of  returns 
that  should  thus  be  allowed  will  be  explained  later. 

INCOME  ACCOUNTS 
For  the  Years  1896  to  1908,  Inclusive. 

While  certain  facts  relating  to  the  earnings  and  expenses  of 
the  plants  under  review  have  already  been  presented  in  tables  III, 
IV  and  V,  these  facts  are  not  comprehensive  enough  to  shed  all 
the  light  upon  the  financial  condition  of  the  plants  that  is  re- 
quired in  order  that  the  reasonableness  of  their  rates  may  be 
safely  passed  upon.  For  this  reason,  mainly,  it  is  thought  neces- 
sary to  enter  upon  a  further  and  more  complete  analysis  of  these 
items.  In  connection  with  such  an  analysis,  and  as  a  partial 
basis  therefor,  the  income  accounts  of  the  plants  for  the  period  in 
question  are  presented  in  some  detail. 

Table  XII  is  devoted  to  the  income  accounts  of  the  gas  plant 
alone.  In  this  table,  for  the  sake  of  convenience,  the  cents  are 
omitted.  With  respect  to  the  gross  earnings,  the  figures  given 
in  this  table  are  substantially  the  same  as  the  figures  given  in 
the  original  records  in  the  case,  with  this  exception,  that  certain 
items  for  bad  debts,  which  in  our  judgment  had  been  improperly 
deducted  from  these  earnings,  were  restored  to  the  same.     These 
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items  amounted  to  about  $2,784  in  the  former,  and  to  $690  for 
the  latter  year,  and  were  not  large  enough  to  materially  aflfect 
the  general  results. 

With  respect  to  the  operating  expenses,  several  changes  of 
greater  or  less  importance  were  also  made.  Some  of  these  relate 
to  the  cost  of  the  gas  used  by  the  electric  plant  During  the 
years  1902  to  1906,  inclusive,  the  electric  department  used  con- 
siderable gas  for  power.  For  the  use  of  this  gas  the  electric 
department  was  also  charged  with  certain  items  to  cover  the  cost; 
but  as  these  charges  amounted  to  less  than  the  cost  of  the  gas 
in  the  holder,  they  were  thought  to  be  too  small  and  were  there- 
fore increased  so  as  to  correspond  to  the  cost  of  the  gas  in  the 
holders.  The  effect  of  these  increases  was  to  reduce  the  ex- 
penses for  the  gas  plant  by  about  $1,294  in  1906,  by  $2,067  in 
1905,  by  $193  in  1904,  by  $1,408  in  1903,  and  by  $646  in  1902. 
These  reductions  in  the  expenses  of  manufacturing  gas,  how- 
ever, were  largely  offset  by  increases  in  certain  other  items. 
For  instance,  certain  bench  repairs,  which  were  of  such  nature 
as  to  appear  to  belong  in  the  operating  expenses,  had  been  omitted 
therefrom  and,  in  a  sense,  charged  against  the  surplus.  The 
bench  repairs  so  charged,  and  which  could  be  definitely  located, 
amounted  to  $3,394,  or  about  $2,114  less  than  the  amounts  which, 
as  shown  above,  had  been  charged  against  the  electric  plant  for 
the  gas  it  had  used.  Of  this  total  for  the  bench  repairs  in  ques- 
tion about  $1,654  were  expended  in  1906,  about  $825  in  1905, 
and  $915  in  1903.  These  corrections  for  the  years  mentioned, 
when  taken  together,  resulted  in  a  reduction  of  about  $2,114  in 
those  expenses  which  are  usually  grouped  under  cost  of  manu- 
facturing gas. 

The  expenses  of  distributing  the  gas  were  increased  by  certain 
items  for  street  main  maintenance,  which  amounted  to  $675  in 
1907,  $472  in  1904,  and  $228  in  1902.  The  distribution  expenses 
were  reduced  by  $400  for  this  same  item  in  1906,  and  by  $44 
for  meter  maintenance  in  1908.  These  corrections  resulted  in 
a  net  increase  of  the  cost  of  distribution  of  $931  for  the  years 
given,  when  considered  together.  The  amounts  thus  transferred 
to  the  operating  expenses  were  treated  in  this  manner  because 
they  were  regarded  as  proper  charges  to  operation  rather  than 
to  the  surplus.  The  amounts  taken  out  of  the  operating  ex- 
penses were  so  treated  for  the  reason  that  they  were  looked  upon 
as  renewals  rather  than  direct  costs  of  operation. 
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In  the  genera]  expenses  also  some  corrections  were  made.  In 
1907  and  1906  the  general  expenses  were  charged  with  $120  and 
$240,  respectively,  for  office  furniture,  etc.  These  outlays  would 
seem  to  belong  in  either  the  construction  or  renewal  accounts,  or 
partly  in  both  rather  than  in  general  expenses,  and  were  there- 
fore eliminated  from  the  latter.  In  the  past  the  general  expenses, 
as  a  whole,  outside  of  a  few  of  the  smaller  items  which  were 
directly  incurred  for  one  or  the  other  of  the  plants  and  therefore 
charged  to  the  plant  to  which  they  belonged,  were  allotted  equally 
as  between  these  plants.  This  method  of  allotment  would  be 
fair  if  both  plants  made  the  same  demand  upon  the  management. 
If,  on  the  other  hand,  their  demand  upoi<  it  is  not  equal,  then 
it  would  not  seem  to  be  fair.  The  fairest  basis  for  the  appor- 
tionment of  the  general  expenses  between  two  plants  so  situated 
as  those  involved  in  this  case,  would  seem  to  be  their  respective 
demand  upon  the  management  as  measured  by  the  direct  ex- 
penses of  each  plant.  The  management,  as  the  name  implies,  is 
directing  the  operations,  and  the  amount  of  effort  and  ability 
that  is  required  for  such  direction  would  stem  to  depend  very 
closely  upon  the  other  operating  expenses.  In  accordance  with 
thi«^,  that  nart  of  the  general  expenses,  which  in  the  records  of 
this  case  had  been  allotted  equally  as  between  the  plants,  has 
been  re-apportioned  by  us  on  the  basis  of  the  direct  expenses  of 
each  plant.  This  basis  of  division  resulted  in  reducing  the  gen- 
eral expenses  of  the  gas  plant  by  $1,565  in  1908,  by  $1,690  in 
1907,  by  $1,434  in  1906,  by  $1,097  in  1905,  by  $760  in  1904,  by 
$906  in  1903;  and  of  increasing  the  general  expenses  of  the 
electric  plant  by  equal  amounts.  The  justice  of  these  divisions 
would  seem  to  be  amply  supported  by  facts.  The  electric  plant, 
for  instance,  is  not  only  larger  and  more  costly  than  the  gns  plant, 
but  has  a  greater  business  and  presents  greater  difficulties  in  con- 
nection with  the  duties  of  the  management. 

Since  1903  the  respondent  has  regularly  diarged  the  cost  of 
fuel  appliances  and  connections  to  the  operating  expenses,  but 
previous  to  1904  these  costs  were  largely,  if  not  entirely, 
charged  to  construction.  In  1901-02-03,  for  instance,  these  items 
amounted  to  $2,743,  $3,377,  and  $3,503.  Expenses  of  this  char- 
acter are  usually  incurred  in  order  to  secure  business  or  cus- 
tomers. They  are  of  the  nature  of  advertising.  In  nearly  all 
business  enterprises  outlays  of  this  kind  are  classed  as  operat- 
ing costs.     What  is  true  in  this  respect  in  other  lines  of  busi- 
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ness,  is  probably  also  true  for  public  utilities.  These  items,  for 
the  years  just  given,  were  therefore  transferred  to  the  operating 
expenses.  The  situation,  insofar  as  the  tables  are  concerned,  is 
therefore  this,  that  for  1901  and  1902  the  items  in  question  were 
included  in  the  general  expenses,  while  for  1903  to  1908,  inclusive, 
they  were  included  under  new  business  in  the  operating  expenses. 
No  efforts  were  made  to  locate  and  transfer  these  items  for  any 
of  the  years  previous  to  1901. 

The  changes  in  the  operating  figures  of  the  gas  plant,  thus 
far  described,  resulted  in  both  increases  and  decreases  in  the  net 
earnings.  For  1908  the  net  earnings  were  increased  by  $2,621> 
while  for  1907  they  were  decreased  by  $209.  For  190<i-05-04 
there  were  increases  amounting  to  $613.  $3,503,  and  $828,  re- 
spectively, but  in  1903-02-01  the  situation  was  again  reversed,  as 
for  those  years  the  net  earnings  were  reduced  by  $2,092,  $2,831, 
and  $2,443,  respectively. 

As  was  stated  above,  in  the  corrections  which  have  thus  been 
made,  the  figures  for  the  cost  of  the  gas  used  for  power  ]/urposes 
by  the  electric  plant  were  increased  so  as  to  correspond  to  the 
cost  of  the  gas  in  the  holders.  Whether  this  increase  should 
have  stopped  at  this  point  or  be  moved  up  still  farther,  so  as 
also  to  cover  for  the  gas  in  question  the  pro  rata  proportion  of 
the  taxes,  depreciation  and  returns  on  the  investment,  is  a  ques- 
tion that  may  be  open  to  argument.  In  actual  practice  overhead 
charges  are  often  omitted  in  adjusting  the  amounts  as  between 
the  plants  for  gas  used  under  such  conditions  as  thos.c  involved 
here.  As  against  this  practice,  however,  it  can,  perhaps,  be  said 
that  theoretically  all  of  the  gas  manufactured,  sold  and  delivered 
should  bear  its  pro  rata  proportion  of  both  the  direct  and  over- 
head expenses.  Here,  therefore,  there  appears  to  be  some  con- 
flict between  theory  and  practice.  Since  in  this  case  both  plants 
are  owned  by  the  same  company,  it  makes  but  little  difference  to 
this  company  just  how  the  gas  in  question  is  charged  up.  The 
situation  today,  insofar  as  these  proceedings  go,  is  also  such 
that  it  cannot  be  materially  affected  by  the  method  in  which  these 
accounts  are  kept.  The  matter  is  alluded  to  at  this  point  in 
order  that  the  situation  may  be  better  understood.  This  is  also 
the  main  reason  why  the  pro  rata  proportion  of  the  taxes,  de- 
preciation and  interest  on  the  investment  of  the  gas  plant  used 
by  the  electric  plant,  as  offset  by  the  gas  plant's  proportion  of 
the  same  items  for  current  supplied  by  the  electric  department,. 
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was  cQmputed  and  shown  separately  in  the  income  accounts. 
The  electric  plant  has  used  ccmparatively  little  gas  for  power 
purposes  since  1907. 

In  the  original  records  the  gas  plant  was  charged  with  con- 
siderably more  than  one-half  of  the  taxes,  regardless  of  the  fact 
tbat.  the  electric  plant  is  not  only  worth  more  but  also  has  the 
greatest  earnings.  Taxes  are  based  on  values  and  should  there- 
fore be  apportioned  accordingly.  When  allotted  on  tlie  basis 
of  the  value  of  the  physical  property  of  the  two  plants,  it  was 
found  that  the  amounts  for  the  gas  plant  were  reduced,  while  the 
amounts  for  the  electric  plant  were  correspondingly  increased. 
In  fact,  these  changes  amounted  to  $1,012  in  1908,  $836  in  1907, 
$804  in  1906,  $764  in  1905,  $347  in  1904,  and  $240  in  1902. 

Changes  of  this  nature  were  also  made  in  the  income  accounts 
for  the  electric  plant,  which  are  shown  in  table  XIII.  In  this 
case,  as  was  the  case  for  the  gas  plant,  facts  were  discovered 
which  justified  some  increase  in  the  amounts  to  be  charged  off 
in  1907  for  bad  debts.  While  the  increase  is  not  great,  amount- 
ing to  only  $798  for  the  year  in  question,  it  resulted  in  a  cor- 
responding decrease  in  the  net  earnings  when  taken  into  account. 

The  manufacturing  or  generating  expense  of  the  electric  plant 
was  increased  by  the  fact  that,  as  already  explained,  the  cost  of 
the  gas  it  obtained  for  power  purposes  from  the  gas  plant  was 
raised  so  as  to  cover  the  cost  of  making  the  gas  and  putting  it 
in  the  holders  when  taxes,  depreciation  and  interest  on  the  in- 
vestment are  excluded  from  this  cost.  The  amount  of  these  in- 
creases for  the  years  for  which  they  were  made  have  already  been 
given  and  need  not  be  repeated  here.  On  the  other  hand,  the 
figures  for  the  cost  of  manufacturing  were  decreased  by  the  cost 
of  certain  renewals  of  storage  batteries  which  had  been  charged 
to  repairs,  but  which,  in  fact,  belong  in  depreciation  and  have 
therefore  been  so  treated  by  us.  These  items  amount  to  $900  in 
1908,  $975  in  1907,  $525  in  1906,  and  $800  in  1905.  These  in- 
creases in  the  cost  of  the  gas  and  decreases  in  the  cost  of  repairs 
resulted  in  a  net  decrease  in  the  manufacturing  cost  of  $900  in 
1908  and  $975  in  1907,  and  a  net  decrease  of  the  manufacturing 
cost  of  $769  in  1906,  $1,267  in  1905,  $193  in  1904,  $1,408  in 
1903,  and  $546  in  1902.  In  other  words,  for  the  years  given  the 
net  cost  of  manufacturing  was  increased  by  $4,183  and  reduced 
by  $1,875. 

The  cost  of  distributing  or  delivering  the  current  to  the  cus^ 
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tomers  when  generated  was  also  changed  for  a  few  of  the  years. 
These  changes  consist  of  eliminating  from  the  cost  of  the  repairs 
-certain  items  which,  upon  inquiry,  were  found  to  be  renewals  of 
arc  lamps,  meters,  transformers  and  incandescent  lamps,  and 
should  be  included  under  depreciation.  These  change;:,  there- 
fore, amount  to  a  reduction  in  the  operating  expenses.  For  arc 
lamps  they  amount  to  $900  in  1908,  $1,200  in  1907,  and  $1,200  in 
1906 ;  for  meters  they  foot  up  to  $155  in  1908,  and  $332  in  1907 ; 
for  transformers  the  figures  were  $56  in  1908,  and  $69  in  1907 ; 
while  for  lamp  renewals  they  amounted  to  $1,449  in  1908.  These 
<:hanges  reduced  the  cost  of  distribution  by  $2,560  in  1908,  $1,601 
in  1907,  and  $1,200  in  1906. 

The  general  expenses  of  the  electric  plant,  as  originally  re- 
ported, were  also  changed  in  several  particulars.  They  were  re- 
duced by  certain  items  for  office  furniture  which  were  not  re- 
garded as  proper  charges  to  operating  expenses.  They  wore 
increased  by  the  fact  that  the  electric  plant  was  allotted  a  greater 
proportion  of  these  expenses  than  that  given  in  the  records.  The 
reasons  for  these  changes  have  already  been  explained  in  connec- 
tion with  the  figures  for  the  gas  plant.  As  a  result  of  these 
•changes  the  general  expenses  of  the  electric  plant  were  increased 
T)y  $1,565  in  1908,  $1,619  in  1907,  $1,294  in  1906,  $1,097  in  1905, 
$760  in  1904,  and  $906  in  1903. 

As  already  pointed  out,  the  taxes  were  also  re-apportioned  as 
between  the  two  plants.  Under  this  re-apportionment  the  amounts 
•charged  to  the  gas  plant  were  reduced,  while  those  charged  to  the 
electric  plant  were  increased.  The  reason  for  and  extent  of  these 
changes  were  explained  above. 

The  changes  in  the  earnings  and  operating  expenses  of  the  elec- 
tric plant,  which  have  thus  been  described,  result  in  an  increase 
in  its  net  earnings  for  1908  of  about  $883.  For  the  remaining 
years  for  which  the  figures  were  examined,  however,  they  resulted 
in  a  decrease  in  the  net  earnings.  These  decreases  amounted  to 
$667  in  1907,  $1,667  in  1906,  $3,128  in  1905,  $1,300  in  1904,  $2,554 
in  1903,  and  $546  in  1902. 

In  the  income  accounts  for  the  gas  plant  it  is  shown  how  much 
the  balance  of  the  pro  rata  proportions  of  the  taxes,  depreciation 
and  interest  on  the  gas  used  for  power  by  the  electric  plant  and 
of  the  current  used  by  the  gas  plant  would  amount  to  as  well 
as  how  much  the  operating  expenses  would  have  been  re- 
duced if  such  allowances  are  made.     In  the  income  accounts  of 
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the  electric  plant  the  converse  of  this  is  shown.'  In  othfer  words,, 
it  is  there  pointed  out  hew  much  the  operating  expenses  of  the 
electric  plant  would  be  in<:reased  if  these  items  were  included  in 
the  same.  Both  the  propriety  and  effect  of  these  changes  have 
been  briefly  discussed  abore  and  need  therefore  not  be  referred 
to  here. 

DEPRECIATION  RESERVE. 

A  great  deal  of  testimony  relating  to  the  rate  of  depreciation  to- 
be  allowed  as  provided  in  sec.  15  of  the  Public  Utilities  Law 
was  offered  by  respondent,  whose  witnesses  upon  this  point  were 
carefully  cross-examined  by  the  attorneys  for  the  petitioners. 
The  contention  of  respondent  in  this  regard  was  for  the  allowance 
of  a  higher  rate  for  depreciation  reserve  in  the  future  than  that 
used  by  the  staff  of  the  Commission  in  arriving  at  the  present 
value  of  the  elements  of  the  physical  plant.  Respondent  sought 
to  establish  that  the  element  of  depreciation  that  had  entered  into 
the  estimate  of  the  present  value  of  the  plant  was  based  almost 
exclusively  upon  that  part  of  depreciation  known  as  physical  de- 
cay, and  had  left  practically  out  of  consideration  the  other  two 
important  parts  of  depreciation,  known  as  obsolescence  and  in- 
adequacy. While  respondent  was  not  unwilling  to  accept  what- 
ever advantage  this  method  might  have  given  it  in  the  determin- 
ation of  present  values  of  its  plants,  it  was  not  willing  to  accept 
the  calculation  as  to  depreciation  by  the  staff  of  the  Commission 
when  it  came  to  the  point  of  ascertaining  the  allowance  of  depre- 
ciation reserve  which  the  law  contemplates  prior  to  the  fixing  of 
rates  to  be  charged  the  public.  In  this  connection  it  offered  a  line 
of  proof  which  tended  to  show  that  the  plant,  in  many  respects, 
was  not  in  the  best  of  condition ;  that  among  other  things  it  has  a 
whole  lot  of  small  wrought  iron  pipe  in  its  distribution  system 
which,  in  the  event  of  continued  growth  and  prosperity  of  the  city, 
with  increasing  demand  for  gas,  multiplication  of  customers  and 
increased  demand  of  the  customers,  would  rapidly  depreciate  and 
would  have  to  be  replaced  by  larger  pipes  in  order  to  fake  care  of 
the  increased  business  ;  that  costly  depreciation  would  in  that  same 
prosperous  development  also  occur  in  other  parts  of  the  plant  and 
its  equipment :  and  that  new  inventions  in  the  machinery  and  appli- 
ances might  cause  substantial  losses  through  that  portion  of  depre- 
ciation described  as  obsolescence.     The  respondent  also  contended 
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that  the  amount  to  be  set  aside  each  yeai  must  be  ample  to  care 
for  the  depreciation  cost  of  that  specific  /ear,  rather  than  to  set 
aside  each  year  a  sum  sufficient  to  replace  the  plant  at  the  end  of 
an  assumed  life  on  the  sinking  fund  basis. 

From  the  tables  of  average  life  furnished  by  the  staff  of  the 
Commission,  the  average  life  of  the  gas  plant  was  found  to  be 
30.4  years,  and  of  the  electric  plant  alout  11  yi  years.  This 
means  an  annual  depreciation  of  Sy^  per  cent  on  the  depreciable 
pjoperty  of  the  gas  plant,  and  5)4  per  :ent  on  the  depreciable 
property  of  the  electric  plant.  Respondent's  witnesses  declared 
that  this  would  be  inadequate  to  provide  each  year  a  sum  equal  to 
the  probable  actual  depreciation  suffered  in  that  year,  and  they 
pioposed  that  not  less  than  1  per  cent  be  a  Ided  to  the  depreciation 
figures  of  the  staff  in  order  to  care  for  obsolescence  and  inade- 
quacy, making  4:1/.^  per  cent  for  the  gas  plant,  and  6%  per  cent 
for  the  electric  plant.  One  witness  declared  his  opinion,  that  on 
^account  of  the  large  prospective  depreciation  through  the  expected 
inadequacy  of  the  small  gas  mains,  a  rate  for  future  depreciation 
of  4  or  5  per  cent  would  be  necessary  on  vhe  gas  plant.  Respond- 
ent sought  further  to  establish  the  necessity  of  making  an  addi- 
tional allowance  for  future  depreciation  in  the  form  of  inadequa- 
cy and  obsolescence  by  testimony  to  the  effect  that  about  8.2  per 
•cent  of  the  reproduction  value  of  the  elect:  ic  apparatus  is  now  at  a 
"minimum  service  value,  that  is,  in  only  25  per  cent  condition. 
This  f^.2  per  cent  was  said  to  amount  to  $34,980.  The  proportion 
of  th€  electrical  property  which  was  in  less  than  50  per  cent  con- 
dition was  said  to  equal  16.05  per  cent  of  the  total  reproduction 
•cost.  A  considerable  part  of  the  ^electrical  plant,  however,  was 
said  to  be  in  7^  per  cent  condition  or  betier,  but  that  much  of  it 
would  have  to  be  replaced  within  five  years.  As  to  the  gas  prop- 
erty, it  was  held  that  the  one  and  two  inch  gas  mains,  the  meters, 
holdeis.  condensers,  and  other  parts  would  have  to  be  replaced 
withir  twenty  years.  These  facts  indicate,  among  other  things, 
that  in  the  past  the  actual  renewals  have  not  amounted  to  as  much 
as  the  depreciation  that  has  taken  place. 

Dr.  A.  C.  Humphreys,  testifying  for  the  respondent,  held  that 
•outside  of  a  depreciation  allowance,  provision  should  be  made  for 
a  special  contingent  fund,  to  be  built  up  by  laying  aside  each  year 
2  per  cent  of  the  capital  until  10  per  cent  had  been  reserved,  this 
fund  to  be  held  in  readiness  to  be  used  to  cover  unusual  contin- 
gencies, probable  but  not  certain  costs,  such  as  hazards  of>fluc-  t 
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tuations  of  the  prices  of  materials,  hazard  of  strikes  and  other 
losses  not  covered  by  insurance,  such  as  losses  of  business  irre- 
spective to  actual  damage  to  property,  and  also  electrolysis,  which- 
is  the  cause  of  much  damage  but  is  incapable  of  accurate  measure- 
ment. This  reserve  would  cover  many  costs  which  experience  has 
proved  arise  in  this  business,  but  would  not  cover  the  losses  sus- 
tained in  great  disasters  such  as  earthquakes,  great  explosions  or 
non-insurable  occurrences  which  may  wipe  out  the  entire  plant. 
While  witness  admitted  that  the  possibility  of  readjustment  of 
values  every  year  eliminated  the  necessity  for  laying  aside  this 
emergency  contingent  fund  outside  of  depreciation,  nevertheless 
no  gas  company  would  want  to  have  its  rates  changed  every  year 
or  every  few  years,  for  he  declared  that  it  was  established  that 
frequent  readjustments  of  rates  were  distastrous,  and  it  made 
little  difference  whether  the  readjustment  was  made  by  a  com- 
mission or  by  the  company  itself. 

The  engineer  of  the  Commission,  in  Ins  testimony,  stated  that 
there  is  some  equipment  in  the  Madison  plant  that  might  profitably 
be  replaced,  but  he  declared  the  plants  as  a  whole  to  be  in  a  fairly 
normal  condition.  He  also  said  that  the  staff  had  had  in  mind 
and  had  given  consideration  to  the  elements  of  obsolescence  and 
inadequacy  in  establishing  a  basis  for  depreciation  of  the  plant. 
He  believed  the  inventory  valuation  fairly  covered  depreciation, 
not  only  that  arising  from  physical  decay,  but  also  that  due  to  ob- 
solescence and  inadequacy.  These  latter  elements  of  depreciation 
were  considered  in  fixing  the  lives  of  the  items  in  the  inventory. 

Summarized,  then,  the  demands  of  the  respondent  relative  to 
th^  allowance  to  be  made  for 'depreciation  are:  (1)  an  amount 
sufficient,  without  allowance  for  interest  accumulation,  to  replace 
the  entire  electric  plant  at  the  end  of  an  average  life  estimated  by 
witnesses  at  about  17.5  years,  and  the  entire  gas  plant  at  the  end  of 
30.4  years,  such  an  allowance  to  cover  those  elements  of  loss  in 
value  now  considered  by  the  engineer  of  the  Commission  in  esti- 
mating existing  values,  artd  deemed  sufficient  to  offset  the  actual 
depreciation  occurring  within  that  year;  (2)  an  additional  allow- 
ance of  at  least  1  per  cent  of  the  plant  value  to  meet  the  added 
elements  of  loss  due  to  obsolescence  and  inadequacy  likely  to  be 
incurred  in  the  future :  (3)  the  allowance  of  an  additional  reserve 
of  2  per  cent  of  the  capital  value,  designed  to  meet  unusual  con- 
tingencies, accidents,  and  extraordinary  losses  such  as  elaborated 
in  the  testimony  of  Dr.  Humphreys. 
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Previous  decisions  have  given  recognition  to  the  fact  that  some 
allowarce  should  be  made  for  depreciation  and  painted  out  the 
economic  necessity  of  such  a  charge.  It  is  admitted  that,  generally 
speaking,  an  operating  public  utility  plant  is  limited  in  life;  that 
even  where  current  repairs  are  properly  met  and  the  utility  efr 
ciently  maintained,  there  exists  a  loss  in  value  directly  dependent 
upon  the  length  of  opt  ation ;  that  such  losses  are  always  present, 
whether  a  plant  be  in  its  initial  or  last  stages  of  operation ;  and 
that  such  losses  are  properly  borne  by  the  consumers  and  properly 
made  a  charge  against  the  revenues  of  the  company.  Such  an 
allowance  is  in  keeping  with  the  provisions  of  the  Utilities  Law 
providing  that  depreciation  be  considered  in  determining  reason- 
able ratos. 

It  seems  certain,  however,  that  under  the  law  it  is  not  the  pur- 
pose of  the  depreciation  reserve  to  indemnify  public  utilities 
against  all  possible  losses  in  capital  value.  Undoubtedly  such 
losses  as  wear  and  tear,  abrasion,  corrosion,  deterioration  due  to 
time  and  the  elements,  and  other  items  of  this  character,  are  a 
part  of  t'le  cost  of  producing  the  services  rendered  and  should 
therefore  be  borne  by  the  consumers.  This  would  also  seem  to  be 
true  of  obsolescence  due  to  progress  in  the  art,  especially  when 
the  cost  resulting  therefrom  is  not  offset  by  increased  efficiency 
evidenced  either  by  increases  in  the  earnings  or  reductions  in  the 
operating  ercpenses.  Inadequacy  due  to  the  growth  of  the  busi- 
ness, particularly  when  it  results  in  net  losses  to  the  utility,  would 
also  seem  to  come  in  this  class.  Losses,  on  the  other  hand, 
which  are  due  to  unnecessary  errors  in  the  constructing  and  equip- 
ping of  plants,  to  lack  of  ordinary  economy,  foresight  and  efli- 
ciency  in  the  management,  would  not  seem  to  be  proper  charges  to 
operating  expenses.  Many  other  losses,  such  as  those  due  to  un- 
foreseen competitive  conditions,  strikes  and  imexpected  contin- 
gencies, and  accidents  of  various  kinds,  are  too  problematic  in 
character  to  be  dealt  with  through  the  depreciation  fund  alone. 

The  fact  that  the  renewals  at  some  |>eriod  in  the  near  future 
may  be  exceptionally  heavy,  does  not  constitute  good  ground  for 
either  a  temporary  or  permanent  increase  in  the  regular  allow- 
ance for  depreciation  in  this  case,  when  this  allowance  is  large 
enough,  when  taken  year  by  year,  to  keep  the  value  of  the  prop- 
erty intact.  As  has  already  been  shown,  the  earnings  of  these 
plants  in  the  past  have  been  sufficient  to  cover  operating  expenses, 
including  depreciation,  and  rather  handsome  returns  on^e  ii^Tp 
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vestment.  Reference  has  also  been  made  to  the  fact  that,  while 
depreciation  has  been  earned,  the  anxnints  actually  set  aside  for 
this  purpose  are  not  larj^e  enough  to  cover  such  depreciation  ia 
the  property  as  has  actually  taken  place.  These  references  to 
past  earnings  and  depreciation  are  true  and  amply  supported  by 
the  facts.  If  the  money  that  has  thus  been  earned  for  deprecia- 
tion had  been  set  aside  for  the  purpose,  there  would  now  have 
been  on  hand  in  the  depreciation  fund  an  amount  that  would 
even  more  than  equal  the  demands  for  renewals  in  the  near 
future.  The  fact  that  the  respondent,  under  the  conditions 
named,  has  neglected  to  set  aside  this  money  for  past  deprecia- 
tion, by  no  means  justifies  it  in  loading  it  on  the  consumers 
in  the  future.  On  the  contrary,  the  facts  and  circumstances  in 
this  case  appear  to  be  such  as  to  require  that  such  deficits  as 
may  now  exist  between  past  depreciation  and  the  amount  actually 
set  aside  for  the  purpose  of  meeting  it,  should  be  made  up  by  the 
stockholders  and  not  by  the  consumers.  This  conclusion,  it 
would  seem,  should  not  be  materially  affected  by  the  way  in 
which  the  amount  thus  earned  for,  but  not  set  aside  for,  deprecia- 
tion has  been  used,  or  by  whether  it  has  been  invested  for  new 
extensions  or  paid  out  in  the  form  of  other  capital  charges,  [t 
appears  that  any  use  of  this  fund  by  which  it  is  permanently 
diverted  from  the  use  for  which  it  is  intended,  is  a  violation  of 
the  principle  upon  which  such  funds  rest  and  contrary  to  the  re- 
quirements for  which  they  are  built  up.  This  position  would 
seem  to  be  sound  from  an  economic  point  of  view  and  equitable 
as  between  the  investors  in  the  plants  and  the  consumers.  The 
cirrumstances  involved  also  seem  to  be  such  that  this  position 
should  be  adhered  to  in  this  case,  unless  the  past  depreciation,  that 
thus  remains  unprovided  for,  is  deducted  from  the  valuation  upon 
which  the  rates  are  based.  While  it  is  clear  that  under  normaf 
conditions  utilities  are  entitled  to  rates,  the  earnings  from  which 
are  high  enough  to  cover  the  cost  of  operation,  including  de- 
preciation and  reasonable  returns  on  a  fair  valuation  of  the  prop- 
erty used  and  useful  in  furnishing  the  services  they  render,  these 
facts  necessarily  imply  that  when  these  amounts  are  so  earned, 
a  sr.m  sufficient  to  cover  depreciation  should,  as  stated,  either  be 
set  aside  as  provided,  or,  if  not  so  set  aside,  the  fact  should  be 
taken  into  consideration  in  determining  the  value  of  the  plant  for 
rate-making  purposes.  If  some  such  course  as  this  is  not  adopted 
in  place  of  the  one  thus  suggested  in  the  testimony  joI  the  i[e- 
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sp>ondent,  it  might  easily  happen  that  the  consumers  would  have 
to  pay  at  least  part  of  the  depreciation  charges  more  than  once. 

An  estimate  of  the  extent  to  which  respondent's  property  has 
depreciated,  and  the  corresponding  amount  necessary  to  offset 
that  depreciation,  will  depend  very  largely  upon  the  conditions 
under  which  the  plant  is  operating.  The  value  of  the  property 
subject  to  such  depreciation,  the  provisions  now  made  to  main- 
tain it,  the  lives  of  the  separate  units  of  equipment,  the  amount 
realized  from  thfe  sale  of  scrap,  and  the  interest  probably  earned 
before  the  reserve  is  called  upon  to  meet  replacements,  are  ele- 
ments which  enter  directly  into  the  computation  of  what  is  an 
adequate  and  proper  reserve.  Many  of  these  factors  have  been 
a  matter  of  controversy  in  this  case,  and,  as  depreciation  usually 
is  a  substantial  cost  item,  merit  careful  consideration. 

The  property  value  upon  which  the  depreciation  allowance 
must  be  based,  or,  more  properly  speaking,  the  amount  which  the 
estimated  yearly  reserve  should  in  the  end  equal  in  a  period  of 
years  approximately  the  average  life  of  the  plant,  is  the  cost 
new  of  the  depreciable  property.  The  .question  to  be  determined 
is  the  loss  in  value  due  to  depreciation  of  company's  property 
under  present  values  and  under  present  conditions  of  operation, 
and  we  can  find  no  safer  rule  than  that  present  losses  must  be 
valued  under  present  values.  This  principle  is  itot  disputed  by 
witnesses  for  the  respondent  and  the  estimates  submitted  by  them 
are  based  upon  such  present  values. 

The  allowance  for  depreciation  will  depend,  to  some  extent, 
upon  the  practice  of  the  company  regarding  its  maintenance  ac- 
counts. The  distinction  as  to  what  are  repair  items  and  what  is 
depreciation,  is  not  always  clearly  drawn,  and  practice  has  differed 
as  to  just  where  the  cost  of  certain  renewals  should  be  charged. 
This,  has  been  especially  true  where  utility  companies  have  been 
free  to  designate  their  own  accounting  practice.  In  a  measure 
the  expenditures  for  repairs  and  depreciation  must  complement 
one  another  and  together  be  sufficient  to  maintain  the  property  as 
closely  as  possible  to  its  initial  efficiency  and  value.  If  the  cost 
of  repairs  is  low,  the  company  has  evidently  been  relying  upon 
the  depreciation  allowance  to  meet  minor  replacements;  if  the 
cost  is  large,  it  is  possible  that  the  repair  or  maintenance  ac- 
counts have  been  designated  to  care  for  important  renewals. 
Generally  speaking,  the  latter  course  has  been  that  usually  fol- 
lowed, and  companies  have  evidently  preferred   extending  the 
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scope  and  purpose  of  the  maintenance  accounts  to  making  dis- 
tinct and  separate  provisions  for  depreciation.  These  facts  are 
of  importance  and  should  be  carefully  ascertained  in  each  par- 
ticular case. 

The  financial  reports  of  the  respondent  company  show  heavy 
expenditures  for  maintenance  in  several  departments.  An  ex- 
amination of  the  classification  of  accounts  evidently  followed,  in 
a  measure  explains  this  fact.  The  company,  among  other  things, 
has  evidently  made  a  practice  of  charging  some  replacements  of 
gas  mains,  services,  stop  cocks,  old  connections  and  meters  in 
the  gas  department,  and  line  and  poles,  transformers  and  meters 
in  the  electric  department,  to  maintenance.  These  replacements 
have  necessarily  not  sufficed  to  cover  all  the  depreciation  occur- 
ring within  the  year.  Much  wear  and  tear  has  been  sustained  on 
equipment  still  in  use.  In  addition  the  growth  and  shift  of 
population  have  hastened  the  day  when  the  distribution  apparatus 
in  question  will  become  inadequate  to  supply  the  demands  origin- 
ally anticipated,  both  of  which  elements  are  expenses  properly 
part  of  the  cost  of  service.  While  these  latter  considerations 
have  undoubtedly  much  force,  exception  must  be  made  to  re- 
placements already  charged  to  maintenance  when  estimating  the 
cost  of  replacement  to  be  charged  to  depreciation. 

Beyond  such  objections  to  the  separate  lives  already  discussed  in 
reviewing  the  value  of  the  plant,  the  lives  used  by  the  engineer 
of  the  Commission  in  estimating  existing  value  have  been  ac- 
cepted by  respondent^.  The  estimates  of  average  life  given  by 
the  separate  witnesses  are  based  directly  upon  these  life  tables. 
Contention  was  made,  however,  as  already  stated,  that  these  lives 
were  only  designed  to  cover  actual  depreciation  and  that  suffi- 
cient provision  was  not  made  to  care  for  obsolescence  and  inade- 
quacy. As  regards  the  factors  actually  considered  in  estimating 
these  lives,  it  is  enough  to  say  that  they  represent  allowance  for 
those  elements  of  loss  in  value,  both  present  and  future,  that  are 
kjiown  and  can  be  accounted  for  with  certainty.  New  conditions 
may  cause  revision  of  these  estimates,  and  should  these  condi- 
tions arise,  respondent  company  will  have  ample  relief  in  the 
annual  valuations  provided  by  statute.  Whether  each  separate 
unit  of  equipment  will,  under  present  conditions,  live  out  its  as- 
sumed life,  will  depend  upon  the  care  with  which  it  is  maintained 
and  used,  the  character  of  the  service  to  which  it  is  assigned,  the 
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relation  of  the  demand  placed  upon  it  to  its  designed  capacity, 
and  other  factors. 

As  stated,  witnesses  for  the  respondent  contended  that  no 
allowance  could  be  made  for  the  amount  the  deprecia/tion  reserve 
would  earn  before  it  was  called  l^)on  to  meet  replacements. 
Such  interest  accumulations,  it  urged,  as  are  anticipated  and 
usually  discounted  for  in  estimating  reserves,  were  not  to  be 
expected  in  providing  for  the  loss  due  to  depreciation.  It  was 
stated  that  the  nev^  extensions  required  each  year  were  properly 
financed  through  the  depreciation  reserve,  that  such  expenditures 
oflFset  the  estimated  loss  occurring  in  the  plant  for  the  current 
year,  and  that  the  frequency  with  which  replacements  were  neces- 
sitated 'eft  little  opportunity  for  accrued  interest.  The  difficulty 
in  properly  accounting  for  an  accumulated  reserve  was  cited  as  an 
added  objection.  In  other  words,  respondent  claimed  an  allow- 
ance for  depreciation  estimated  on  a  so-called  straight  line  basis 
rather  than  on  a  compound  interest  curve  basis. 

Much  might  be  said  on  both  sides  of  this  question.  The 
amount  any  reserve  will  earn  depends  upon  the  manner  in  which 
it  is  invested  and  upon  the  length  of  time  it  is  allowed  to  remain 
undisturbed.  Replacement  in  an  electric  plant,  and  in  a  measure 
in  a  gas  plant,  is  of  necessity  frequent.  Utilities  built  up  by  piece- 
meal construction  are  subject  to  piecemeal  replacements,  and 
the  probable  lives  of  the  separate  items  of  equipment,  ranging 
as  they  do  from  about  two  to  about  one  hundred  years,  makes 
the  process  of  renewals  a  continuous  one.  The  opportunity  for 
interest  accumulation,  then,  is  only  possible  when  the  amount, 
necessary  to  provide  for  replacement  falls  short  of  the  amount 
actually  reserved  for  that  particular  year. 

It  would  be  difficult  to  determine  from  the  books  of  the  com- 
pany what  relation  depreciation-applied  bears  to  depreciation- 
accrued  in  the  Madison  plant.  The  expense  of  replacement  has 
been  carried  through  both  the  maintenance  and  construction  ac- 
counts, and  it  is  impossible  to  distinguish  between  repairs  and 
renewals  in  the  one  case,  and  between  extensions  and  renewals  in 
the  other.  Company  has  reserved  $18,000  annually  since  1906  in 
a  "reconstruction  reserve/'  Xo  withdrawals  appear  to  hnve  been 
made  from  this  fund,  and  in  the  balance  sheet  of  June  30,  1900, 
it  appears  as  an  accumulated  item  of  $63,000.  This  amount, 
however,  was  not  placed  in  a  separate  fund.  When  considerevi 
in  connection  with  other  items  on  the  liability  side  of  the  balance 
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sheet,  it  is  also  found  that  it  is  not,  to  tiny  considerable  extent,, 
offset  by  current  assets.  It  is  probable  that  it  is  partly  covered 
by  new  extensions,  partly  by  certain  other  items. 

With  due  consideration  of  the  different  factors  affecting  de- 
preciation reserves  which  have  been  enumerated  and  enlarged 
upon  above,  the  maximum  and  minimum  allowances  for  the  loss 
in  value  in  the  various  parts  of  the  respondent's  plants,  due  to 
such  depreciation,  have  been  compiled  and  are  presented  in 
tables  VI,  VII,  and  VIII. 

Table  VI  gives  an  estimate  of  the  allowance  for  depreciation 
for  the  respondent's  electric  plant.  Such  calculations  are  made 
on  the  basis  of  the  cost  of  reproduction  new  o^  the  tangible 
property,  exclusive  of  land  and  operating  supplies,,  and  these 
depreciable  values  are  apportioned  as  between  the  generating,  dis- 
tributing and  administrative  plant.  Deductions  are  made  for  the 
amount  probably  realized  from  salvage,  and  a  proportionate 
share  of  the  allowance  to  plant  value  of  12  per  cent  to  cover 
engineering  and  superintendence,  interest  during  construction, 
organization,  legal  expenses  and  contingencies  is  added.  The 
average  life  and  the  annual  amounts  reqirired  to  make  up  the  de- 
preciable plant  values  are  estimated  on  two  bases — the  so-called 
compound  interest  curve  basis  and  the  straight  line  basis.  The 
average  or  "composite"  life  is  simply  a  convenient  way  of  ex- 
pressing the  depreciation  occurring  upon  the  entire  plant.  It  is 
an  aggreg-ate  of  the  lives  of  the  separate  units  of  equipment, 
and  represents  the  number  of  years  during  which  the  entire  plant 
will  have  depreciated  to  an  amount  equal  to  the  first  cost. 

Method  1  assumes  that  equal  annual  amounts  will  be  set  aside 
for  thirteen  separate  classes  of  equipment,  arranged  according^ 
to  their  length  of  life  from  two  to  one  hundred  years,  sufficient, 
with  the  aid  of  interest  accumulations  at  4  per  cent,  to  make  up 
the  depreciable  value  of  the  property  of  that  class  at  the  end  of 
its  life.  The  composite  life  on  this  basis  is  the  number  of  years 
necessary  to  accumulate  the  sum  total  of  these  separate  reserves 
at  4  per  cent  interest.  The  estimated  reserve  under  this  method  is 
the  minimum  allowance  required  to  meet  depreciation.  It  as- 
sumes that  replacements  will  not  occur  before  the  end  of  the 
assumed  life  and  that,  hence,  the  reserve  will  have  every  oppor- 
tunity to  accumulate  the  expected  interest. 

Method  2  assumes  that  there  will  be  no  interest  accumulation. 
The  amount  to  be  set  aside  each  year  in  this  case  is  the  sum  total 
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obtained  by  dividing  the  value  of  each  of  the  thirteen  separate 
classes  by  its  life.  The  composite  life  is  the  multiplier  required 
to  make  these  annual  payments  equal  the  entire  depreciable  plant 
value.  Here,  it  should  be  noted,  the  estimated  reserve  is  the 
tnaximum  allowance  required  to  offset  depredation.  Replace- 
ments may  be  made  with  any  degree  of  frequency,  as  the  ex- 
change of  debits  and  credits  to  the  reserve  account  is  supposed 
to  be  so  continuous  as  to  entirely  obviate  the  possibility  of  in- 
terest accumulation. 

Similar  methods  are  followed  in  calculating  the  required  re- 
serve for  depreciation  of  the  gas  plant,  summarized  in  table  VII. 

Table  VIII  gives  a  further  analysis  of  the  depreciation  occur- 
ring upon  the  distribution  system  of  the  electric  plant  and  sepa- 
rates the  values  obtained  over  incandescent,  arc,  and  power  serv- 
ice. Such  a  separation  was  found  essential  in  computing  com- 
pany's costs  of  service. 

TABLE  vr. 

EsrriMATB  or  the  Riservb  Rbqcirkd  to  Msxt  Dbprboiation  or  thb  Ei<bctrio 

Plaht,  lOH. 


Total  plant. 


Total  value  depreciable 
property,  deductlngr  sal- 
vage  

Add  12  per  crent.i 

Bevlaed     net    deprei*lable 

value 

Composite  life,  4%  bas»i9. . . . 

Minimum  annual  nvserve.. 

Per  cent  of  revteed  depreci- 
able value.; 

<>>mpo8ite  life,  "no  In- 
terent"  ba^ls 

Maximum  annual  reserve.. 
Per  cent  of  revised  depreci- 
able value 


Generation.     Distribution. 


$375,390  |StS9,g74 

45.047         i         32.397 


$103.  Ot« 
12.368 


$^20,437 
16.83       yw.l 

$17,985  16 

4.278% 


17.02  yrs. 
124.60366 
5.874% 


02.  ,^1 
18.97  yrs. 

$10,947  02 
3.iSl% 
19.28  yrs. 

$15,682  80 
5.187% 


$115. 4m 
13.18  yrs. 

$6,819  09 

5.907% 

13.20  yrs. 

18.747  88 
7.578% 


General. 


$2,348 
282 


$2.6.% 
10.00  ynj. 

$219  05 

8.329% 

10.00  yrs. 
$262  96 

10.00% 


*  Addition  to  cover  enirlneerinf;  and  superintendence,  interest  during  construc- 
tion, organization,  leffal  expenses  and  contlnifencies. 
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TABLE  Vn. 

Estimate  of  the  Reberte  Required  to  Meet  Depreciation  or  the  Gas 
Plakt.  190B. 


Total     value     depreciable 
property,  deductlncr    sal 
vatfe 

Add  12  per  cent  * 

Revised     net     depreciable 

value 

Composite  life,  4%  basis 

Minimum  annual  reserve... 

Per  cent  of  revised  depre- 
ciable value 

Composite  life.'*nointere8t' 
basis 

Maximum  annual  reserve. , 
Per  rent  of  revised  depre- 
ciable value , 


Total  plant. 

Production. 

Distribution. 

General. 

1281.184 

$132,234 

$146,602 

$2,348 

33,742 

15.868 

17,592 

282 

8314.026 
29.45  yrs. 

$148,102 
28.84  yrs. 

$164,194 
31.08  yrs. 

$2,630 
10.00  yrs. 

85,800  29 

$2,823  84 

$2,757  40 

$219  06 

1.842% 

1.906% 

1.679% 

8.329% 

30.36  yrs. 

29.69  yrs. 

32.07  yrs. 

lO.CW  yrs. 

$10,372  40 

$4,989  20 

K.  120  23 

$262  97 

3.294% 

3.368% 

3.118% 

10.00% 

^Addition  to  cover  eniirineerin«r  and  superintendence,  int^'rest  dariair construction,, 
organization,  legal  expenses  and  contingencies. 


TABLE  VIH. 

Estimate  of  the  Reserve  Required  to  Meet  Depreciation  of  the  Eijcctbi- 
CAL  Distribution  System.  1908. 


Total  value  depreciable 
property,  deducting  sal- 
vage  


Add  12  p.  r  cent^ 

net     depreciable 


Revised 
value. 


Composite  life.  4%  basis  . . . 

Minimum  annual  reserve.. 

Per  cent  of  revised  depre- 
ciable value 


Total 
distribution. 


Composite   life,  "no  inter- 
est" basis I 

Maximu  n  annual  n-sei  ve. . ' 

Per  cent  cf  revised  depre- 
ciable value 


$103,068 
12.668 


$11.5,436 

13.18  yrs. 
$6,819  09 

5.907% 

13.20  yrs. 
88,747  88 

7.578% 


Incan- 
descent. 


175,165 
9.020 


SF4,]85 

13.05  yrs. 
$5.039  33 

5.966$^ 

13.06  yrs. 
$6,445  61 

7.656% 


Arc. 


$17,023 
2.043 


$19,066 

13.41  yrs. 
$1.102  35 

5.782% 

13.42  yrs. 
$1,420  97       ' 

.      7.452% 


Power. 


$10,880 
1.305 


$12, 185 

13.82  yrs. 
$677.41 

5.560% 

13.83  yrs. 
$881  3D 

7.232% 


*  Addition  to  cover  engineering  and  superintendence,  interest  during  construc- 
tion, organization,  legal  expenses  and  contingencies. 
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Whether  or  not  the  amount  properly  allowed  for  depreciation 
in  determining  reasonable  rates  for  gas  and  electric  service  is 
this  maximum  or  minimum  amount,  or  some  value  between  these 
two  limits,  depends  upon  how  far  the  necessity  of  the  cost  of  re- 
placement will  keep  pace  with  the  actual  loss  in  value. 

Some  idea  of  the  frequency  with  which  replacements  will  occur, 
can  be  obtained  if  we  assume  gas  and  electric  plants  just  be- 
ginning operation,  and  identical  with  those  valued  in  the  engineers* 
cost  of  reproduction  new.  With  this  assumption  it  is  an  easy 
matter  to  estimate  the  replacement  costs  falling  due  each  year, 
and  to  construct  a  depreciation  fund  account  with  suitable  debits 
and  credits.  A  yearly  st?itement  of  such  an  assumed  account  for 
both  gas  and  electric  plants,  and  covering  a  period  approximately 
twice  the  estimated  life  of  these  plants,  is  given  in  tables  IX 
and  X: 
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The  account  is  debited  with  an  allowance  for  depreciation  based 
upon  the  no-interest  basis,  and  the  total  debits  each  year  comprise 
the  balance  from  the  preceding  year,  plus  this  annual  reserve.  The 
account  is  credited  with  the  cost  of  replacement  of  each  group  at 
the  end  of  an  interval  of  time  corresponding  to  its  life.  Thus, 
the  renewal  of  apparatus  with  a  life  of  two  years  is  provided  for 
in  alternate  years,  that  with  a  life  of  five  years,  each  five  years 
the  plant  is  in  operation,  etc.  The  prevalence  of  unexpended 
balances  should  be  noted,  for  it  is  the  investment  of  these  balances 
that  makes  interest  accumulation  possible. 

Renewals  will  not  always  occur  in  exactly  the  amount  and  order 
specified  above,  and  two  important  qualifications  should  be  noted. 
Neither  extensions  nor  enlargements  of  plant  have  been  taken  into 
account,  and  these  additions  in  value  will  tend  to  multiply  the  out- 
lays for  replacements.  This  is  especially  true  in  such  frequently 
recurring  items  as  services,  lines  and  pipes.  Again,  many  of  the 
lives  of  the  separate  units  of  equipment  are  in  themselves  average 
or  composite  lives.  Engine  parts  may  be  frequently  replaced  be- 
fore the  machine  is  retired  as  useless.  The  cover  of  a  purifier 
must  be  renewed  several  times  during  the  life  of  the  box.  The 
drum  of  a  station  meter  has  a  shorter  life  than  its  case,  and  the 
steel  roof  of  a  building  exposed  to  the  fumes  of  the  gas  plant  may 
be  replaced  before  its  walls.  In  each  case  the  life  allotted  the  en- 
tire unit  of  equipment  has  been  liberally  estimated  and  designed 
to  cover  just  these  contingencies. 

These  two  factors  will  increase  the  number  of  replacement  ex- 
penditures and  equalize  the  balances  on  hand  year  after  year.  It 
is  a  noteworthy  fact,  however,  that  during  the  sixty  years  of  opera- 
tion of  our  assumed  gas  plant,  an  average  balance  has  remained 
of  $139,397,  an  amount  over  thirteen  times  the  reserve  set  aside 
for  the  year ;  while  the  assumed  electric  plant,  during  thirty- four 
years  of  operation,  has  been  able  to  preserve  an  average  balance 
of  $173,887,  an  amount  over  seven  times  the  reserve  set  aside  for 
the  year.  The  explanation  for  this  is  found  in  the  prevalence  of 
much  long  lived  equipment.  Where  a  large  proportion  of  the 
plant  value  has  a  life  of  over  50  years,  it  is  obvious  that  some  un- 
expended balances  will  result  and  that,  hence,  some  interest  earn- 
ings are  properly  anticipated  in  estimating  depreciation  reserves. 
Results  obtained  from  other  plants  seem  to  substantiate  the  con- 
clusion that  the  opportunity  for  interest  accumulation  to  the  de- 
preciation reserve  varies  with  the  composite  life  of  the  pIant,jQ^Q|^ 
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fact,  the  reasons  why  the  relation  between  the  amount  set  aside 
each  year  for  the  depreciation  and  the  average  yearly  balance  in 
this  fund  is  nearly  twice  as  great  for  the  gas  as  for  the  electric 
plant,  can  be  largely  traced  to  the  fact  that  the  average  life  is 
much  greater  for  the  former  plant  than  for  the  latter.  These 
facts  indicate  that  depreciation  can,  with  justice,  be  computed  on 
a  higher  sinking  fund  rate  for  plants  having  a  long  life  than  for 
plants  having  a  short  life. 

In  table  XI  the  relative  proportion  of  cost  of  reproduction  new, 
falling  within  specified  life  groups,  is  disclosed  for  the  Madison 
gas  and  electric  plants,  and  for  a  typical  water  and  telephone 
plant.  The  figures,  in  a  measure,  substantiate  the  conclusion 
reached  above. 


TABLE  XI. 

LiFi  or  Utilitt  Equipment.— Per  Cent  of  Total  Cost  New. 

(Exclusive  of  Land,  Paviiur,  and  Stores  and  Supplies.) 


Estimated  Life. 

Madison 
eras  plant, 
per  cent. 

Madison 

electric  plant, 

per  cent. 

A  water  plant, 
per  cent. 

A  telephone 

plant. 

per  cent. 

Below  10  yrs 

.51 

2.39 

2.80 

9.00 

.16.48 

23.78 

2.06 

27.88 

15.10 

.73 

13.69 

41.64 

31.09 

.60 

.38 

.04 
1.02 

2.64 

10  yrs.— 14  yrs 

96.02 

15  y PS.— 19  yps 

.25            ,           -37 

20  yrs. 24   yrs 

2.80 

.12 

5.09 

.14 

23.77 

66.77 

1.97 

25  vrs.    29    vrs    ... 

30  yrs.— 39  yrs, 

40  vrs.    49   vrs 

50  yrs.    74  yrs 

4.45 

7.42 

75  vrs     100  4'i"S 

Composite  Life 

30.36  yrs. 

17.02  yrs. 

60.03  yrs. 

11.10  yrs. 

The  same  general  conclusion  is  reached  when  the  facts  before 
us  are  viewed  in  another  light.  As  has  already  been  stated,  the 
sinking  fund  allowance,  calculated  under  method  1,  is  only  ade- 
quate when  replacements  are  deferred  until  the  very  end  of  the 
assumed  life  for  each  unit  of  equipment,  while  the  no-interest  al- 
lowance, calculated  under  method  2,  is  only  necessary  where  re- 
placements occur  with  unexpected  frequency.  It  is  possible  to  as- 
certain, in  a  general  way,  to  what  extent  replacements  are  actually 
deferred  without  interfering  with  the  working  efficiency  of  the 
plant. 

We  have  already  calculated  the  average  or  composite  life  of 
the  gas  plant  as  30.36  years  and  of  the  electric  plant  as  17.02 
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years ;  that  is  to  say,  it  would  actually  take  this  stated  interval  of 
time  to  depreciate  each  respective  plant  an  amount  equal  to  the 
present  cost  of  reproduction.  This  present  cost  of  reproduction, 
it  should  be  remembered,  is  made  the  basis  for  determining  the 
existing  value  of  the  plant  and  differs  from  it  by  fixed  percentage, 
estimated  in  each  case  after  an  investigation  of  the  age  of  the  sep- 
arate units  of  equipment  and  of  the  care  with  which  they  have 
been  maintained.  We  can  obtain  this  "condition  per  cent"  for  an 
entire  plant  by  a  simple  division  of  the  depreciable  value  under 
present  conditions  by  the  depreciable  value  when  reproduced  new. 
With  the  "average  life"  and  the  "average  condition  per  cent"  thus 
determined,  it  is  an  easy  matter  to  construct  a  life  table  similar 
to  that  used  by  the  engineers  of  the  Commission 'in  their  valua- 
tion work,  and  by  a  process  of  interpolation  to  determine  exactly 
the  average  or  composite  age  of  each  plant. 

The  separate  composite  lives,  the  average  condition  per  cent, 
and  the  corresponding  average  ages  of  the  gas  and  electric  prop- 
erties are  summarized  below : 


Gas  department 

Electric  department. 


Year  of  oper- 
ation by 
present  com- 
pany. 


12th 
12th 


Composite 
Ufe. 


30.36  yrs. 
17.02  yrs. 


Per  cent  con- 
dition depre- 
ciable prop- 
erty. 


76.30% 
75.14% 


Composite 
affe. 


11 .06  yrs. 
5.403  yrs. 


The  results  here  cited  are  significant,  especially  since  they  are 
corroborated  by  similar  calculations  made  with  reference  to  other 
gas  and  electric  properties  in  this  state.  When  the  additional 
fact  is  considered  that  both  properties  of  the  Madison  Gas  and 
Electric  Company  have  been  well  maintained  and  kept  in  contin- 
uous and  proper  running  order,  at  least  for  the  period  we  have 
had  an  opportunity  to  examine,  the  composite  age  here  cited  can 
only  point  to  deferred  renewals,  and  that,  especially  in  the  case 
of  the  gas  plant,  a  depreciation  reserve  based  upon  some  sinking 
fund  basis  would  pro^-e  more  equitable  than  the  basis  suggested 
by  respondent  company. 

Another  important  fact  must  not  be  lost  sight  of  in  this  respect, 
namely,  that  in  the  existing  value  given  to  company's  plant  recog- 
nition has  been  taken  of  the  sinking  fund.    Let  us  assume  that 
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the  city  of  Madison  or  some  other  purchaser  were  to  take  over 
the  Madison  Gas  and  Electric  Company's  property  at  this  time. 
It  is  evident  that  the  existing  value  of  the  tangible  property, 
properly  part  of  the  purchase  price,  should  be  so  calculated  that 
both  purchaser  and  seller  should  bear  a  proportional  part  of 
the  loss  due  to  depreciation  upon  the  plant.  Yet,  if  the  value  of 
the  plant  is  estimated  on  a  sinking  fund  basis  and  the  provision 
is  made  to  meet  accruing  depreciation  on  a  straight  line  basis,  the 
adjustment  of  such  losses  is  by  no  means  equitably  made.  An 
illustration  will  suffice  to  make  this  clear: 


• 

SELLER, 

at  end  of  11.05 
yrs. 

PURCHASER, 

at  end  of  re- 

malnluff  19.31 

yrs. 

GAS  PLANT 

Total  oricinai  Investment,  1908 

«38r,910i 
324. ua?" 

$32l,03;» 

Value  of  plant  at  end  of  period 

UO 

Assumed  lossor  depreciated  value 

Depreciation   reserve  computed  on   a   no  interest 
basis 

114.662 

1324.  Ua7 
200,303 

Difference 

Gain     S50.7b9 

Loss     $123,734 

BLSCTRIC  PLANT 

At  end  of  5.403 
yrs. 

At  end  of  re- 
maining U. 697 
yrs. 

Total  orisrinal  investment.  1908 

1508,  l»2' 
403,  WCi" 

9403.963* 

Value  of  plant  at  end  of  period 

UO 

Assumed  lossor  depreciated  value.. 

$104,709^ 
133.422 

S403  963' 

Depreclaiion   reserve  computed  on    a  no-inleresl 
basis 

286  870 

DifTerence 

Gain    f28,713 

IvXM        ftl17   113 

*In  this  case  "Cost  of  reproduction  new  of  present  plant.'* 

"in  this  case  "ExisUns:  value  of  present  plant." 

■These  values  will  be  decreased  by  amounts  realized  from  salvasre. 


It  will  be  seen  that  the  operator  during  the  first  period  of  11.05 
years  is  relatively  money  ahead,  compared  with  the  operator  for 
the  remaining  19.31  years,  a  condition  more  happily  adjusted 
when  both  plant  values  and  reserves  are  computed  upon  a  similar 
basis. 

It  is  upon  these  three  facts  that  the  case  for  the  allowance  of  a 
depreciation  reserve  upon  a  sinking  fund  rather  than  a  no-interest 
basis  rests,  viz.:  that  a  definite  allowance  set  aside  since  the 
plant  commenced  operation,  carefully  accounted  for,  would  prob- 
ably have  disclosed  an  adequate  balance  at  the  end  of  the  present 
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period  of  operation  to  permit  investment  upon  a  paying  basis; 
that,  in  the  gas  plant  at  least,  deferred  replacements  have 
made  possible  an  average  age  of  over  eleven  years  without  inter- 
fering with  the  general  working  efficiency  of  the  plant ;  and,  fin- 
ally, that  under  existing  valuations  and  with  the  allowance  for  loss 
in  value  claimed,  the  present  owners  would  enjoy  a  greater  equity 
in  the  tangible  property  than  a  possible  purchaser  of  the  future. 
Justice  to  the  present  consumer  demands  that  recognition  be  taken 
of  the  fact  that  there  is  some  opportunity  for  interest  accumula- 
tion to  the  fund  reserved  for  depreciation.  It  must  be  recognized, 
however,  that  the  facts  described  are  based  upon  theoretical  as- 
sumptions which,  though  well  reasoned,  may  not  be  conclusive  in 
every  respect.  The  depreciation  allowed  for  the  gas  plant  for  the 
purposes  of  table  XII,  rests  upon  a  2  per  cent  sinking  fund  basis. 
The  depreciation  allowed  for  the  electric- plant  for  the  purposes  of 
table  XIII,  rests  upon  the  straight  line  basis. 

The  gross  earnings  of  the  plants  in  question  and  their  operating 
expenses,  including  taxes  and  depreciation,  as  thus  modified  and 
explained,  are  presented  in  tables  XII,  XIII,  and  XIV.  In  con- 
nection with  these  tables  it  should  also  be  noticed  that  the  figures 
presented  therein  cover  the  calendar  years. 
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TABLE 

Madison  Gas  and  Elegtrio 

Gas 


1908. 

1907. 

1906. 

1905. 

OPERATING  REVENUES. 

Illuminating 

« 

Domestic  fuel 

$128,677  43 

5.875  12 

126  61 

$iia,247  02 

5,972  88 

147  72 

$107,385  39 

6,010  27 

127  95 

196,568  99 

Industrial 

4,741  09 

Power 

111  18 

Street  lamps 

Total  earnlnfifs  from  sales 

$134,679  16 

$121,387  62 

$113,523  61 

$101,411  28 

Meter  rents • 

Forfeited  disoouDts. 

1,756  51 

1,271  83 

1,012  14 

7S9  23 

Total  eaminflTS 

$1.36.435  67 

$122,639  45 

$114.535  75 

$102  200  49 

Total  earnlnfiTs 

$136,436 
1.144 

$122,639 
5,204 

$114,536 
2.015 

$102,200 

Bad  debts  deducted 

507 

Total  operating  revenue 

$135,292 

$117. 4a=) 

$112,521 

$101  093 

OPERATING  EXPENSES. 

Manufacture 

$48,146 
20.009 
4,724 
12,719 
4,010 
3.369 

$41,126 
22.379 
5.057 
6.353 
10,299 
2,923 

$37,897 
19.491 
3,843 
6,274 
12,752 
3,011 

$35  427 

Distri  bu  tion 

16  y*o 

Collection 

3  323 

(ieneral 

5  564 

New  business 

9  815 

Taxes 

2  545 

Total  operating  expenses 

$92,977 

$88,137 

183.263 

$29,253 
2.507 

$72  994 

Net  earnlntrs  from  operation 

$42,315 

$29,298 
4,400 

$28  699 

Additions  for   Interest,  depreciation, 
and  taxes  on  transfers  between  dep'ts. 

2,730 

Net  eamlnsfs 

$42,315 
6,255 

$33,608 
6,050 

$31,850 
5,837 

$31,429 
5,686 

Depreciation 

Net  earningrs  minus  depreciation 

$36,060 
2 

$27,648 
578 

$26,013 
196 

$25,743 

9]4 

Income  other  than  operation 

Available  for  interest  and  dividends 

$36,062 

$28,226 

$26,209 

$25,957 
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XU. 

Co.— IvooMS  Acoouirrs. 

Plant. 


1904. 

1903. 

124,970  74 
53,362  82 
3.506  50 

47  29 
483  73 

1902. 

1901. 

1900. 

1800. 

1898. 

1897. 

$29,314  51 
19, 190  a 

1896. 
9mos. 

f84.'i33'i4 
3  857  05 

$25,433  89 

45,921  57 

3,253  17 

61  18 

669  77 

$37,265  80 

43,009  03 

2,635  35 

03  06 

778  78 

$25.639  96 
36,631  4; 

$34,021  18 
27, 157  16 

$24.677  47 
21,087  94 

120,266  94 
10,220  20 

109  43 

152  47 
1,049  67 

100  96 
1,044  41 

166  71 
1.190  87 

414  32 

988,513  94 

182,461  08 

$75,339  58 

$73,872  11 

$63,473  52 

152,323  71 

$47, 122  99 

1.245  00 

247  29 

$48,504  51 
1,313  00 

130.496  14 

711  46 

569  61 

430  70 

454  34'        327  97 

1 

270  15 

i89.225  40 

S83.020  69 

r5.no  28 

r4.326  45<l»f3.801  49 

$74,326      l$63  801 
220             243 

^2.593  86 

152,504 

350 

$48,615  28 

$48,615 
500 

$49,847  51 

130,496  14 

$89,225 

297 

$93,021 
248 

$75,770 
222 

$49,847 
250 

$30,496 

188.928 

$82,773 

$75,548 

$74,106 

$21,113 
8,836 

$63,558 

$52,235 

$48,115 

$49,507 

$30,496 

$34,205 
13,880 
3.200 

$31,979 
8. 2 16 
2.776 
4,182 
5.423 
2,120 

$19,409 
12,706 

$21,830 
6,078 

$16,605 
5,632 

$13,000 
4,270 

tl4.669 
7.108 

$12,028 
3.531 

4,803 

13.965 

12,267         11-107 

10  851 

11,908 

7.164 

2.438 

K1.777 

165.090 

$54,726 

$46,082 

$42,216 

$39,024 

$33,088 

$29,178 

$15,559 

t?3.238 
2.960 

$28,047 
3,490 

$29,466 
1,254 

$31,890       $24,534 

$19, 147 

$18,937 

$27,820 

$14,037 

$24,534 
3.757 

119.147 
3.489 

115.658 
290 

$18,937"" 
3.344 

$27,820 
3.107 

126,218 
5,567 

$31,537 
5.018 

$30,720 
4.565 

$26,165 

131.890 
3.964 

*14.9.?7 
2.197 

120,661 
249 

$26,519 
165 

$27,926       $20,777 
, 

$15,593 
63 

$24,713 

$12,740 

130.910 

$26  684 

'$26,165 

$27.ft26 

$20,777 

II. 'i.  948 

$1.5.6.'i6 

$24,713 

$12,740 
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TABLE 

Madison  Gas  Ain>  Elbctrio 

Electric 


1906. 

1907. 

1006. 

1906. 

OPBRATIHG  RKTBHUBS. 
Arc 

615,280  15 

138,185  58 

19.489  06 

.17.829  00 

611  50 

$14,509  47 

136.542  95 

18.823  63 

16.477  00 

443  93 

573 

$13,941  46 

113,807  92 

15.094  80 

15.357  60 

283  40 

$13,207  36 

Tncandeaoent 

06,367  33 

Power 

11,566  46 

lUliway    

14,788  25 

8teftin  heftt 

289  54 

Thawiiur  oloes 

15  80 

Total  eamtiurs  from  sales 

6191,386  29 

6185.882  71 

$158,675  18 
538  00 
360  54 

$136,224  73 

Minimum  bills  and  meter  rents 

468  HO 

Forfeited  discounts 

640  92 

509  37 

278  54 

Total  eamlnffs 

$192,036  21 

$186.402  08 

$150,463  72 

$135.972  07 

Total  earnings 

6192,036 
1,163 

$186,402 

2,888 

$150,464 
868 

$135,972 

Bad  debts  (deducted) 

391 

Total  ODeratinsr  revenue 

SlflO.873 

$183,604 

$158,606 

$135,581 

pPKRATlNG  BXPENSBS. 

Steam  heat 

incin  mffir 
855.072 
28,406 
3,966 
15.923 
2,414 
4,383 

Manufacture 

$60,766 
3?J.6«7 
3.960 
12,107 
4,062 
3,377 

$5*,437 
27.010 
3.022 
8.640 
7.066 
3,383 

$46,862 

Distribution 

26,122 

Oollectlon 

2,503 

General 

7.294 

Naw  biislnASA 

5.362 

Taxes 

2,860 

Total  operating  expenses 

6110,154 

$117,960 

$101,528 

$01,113 

Npt  earninirs  from  operation 

880,719 

$66,646 
4.400 

$57,078 
2.597 

$44,468 

Deduction  for  interest,  depreciation, 
and  taxes  on  t  ransf ers  between  depots. 

2,730 

Nftt  earninffs 

180.719 
25.482 

$61,145 
21,281 

$54,481 
20.606 

$41,738 

Depreciation,  straljrlit  line 

18,400 

Net  eaminiTs  minus  depreciation 

156,237 
2 

$30,864 
656 

$33,876 
222 

$23,338 

Income  other  than  operation .  > 

2S5 

Available  for  interest  and  dividends 

866  239 

$40,519 

$34,008 

63.563 

*  Apportioned  between  gas  and  electric   dep'ts   on  basis  of   approximate  plant 
values. 
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xin. 

CoMPAST— Income  Acoottntb. 
Plant. 


1904. 

1903. 

1902. 

$12, 134  44 

60,246  97 

19,509  04 

12,605  75 

340  00 

14  19 

1901. 

1900. 

1899. 

1898. 

1897. 

1896. 
(9  mos.) 

$10,053  46 

83.098  81 

9,289  02 

13.711  89 

269  00 

$11.529  02 

73,094  15 

10,844  26 

13, 144  89 

400  00 

$12,108  12 

50.010  56 

13,147  60 

8,158  53 

238  50 

$11,527  70 

42,394  10 

8,777  51 

11,461  83 

200  00 

27  50 

$11,023  13 

35,227  25 

8,W6  45 

11,243  22 

200  00 

556  00 

$10,213  58 

30,424  81 

6.961  44 

11,247  66 

280  00 

$9.509  07 
29,356  4: 
3,965  02 
10.461  94 

$8.089  56 
15,610  04 
2, 106  74 
7,275  66 

170  04 

$117,792  22 
394  80 

$109,012  32 
396  00 
198  74 

$104,850  39 
380  10 
130  49 

$83,663.% 

334  80 

92  30 

$74,388  64 
290  80 
115  12 

$66,326  05 
650  10 
73  51 

$58,127  49 
2,578  30 

$53.29!  50 
213  00 

$33,081  99 

255  06 

1 

$118,442  06 

$109.607  06 

$105,340  98 

$105,341 
195 

$84,090  49 

$84,090 

227 

$74,794  56 

$74,796 
193 

167.068  66 

$67,058 
178 

$81,705  79 

$61,706 
275 

$53,504  501  $33,081  99 

$118,442 
253 

$109,607 
226 

$53,504 
250 

$33,082 



$118,189 

$109,381 

$105, 146 

$83,863 

$74,602 

$66,880 

$61,431 

^3.254 

$33,082 

$44,277 
18.525 
2*,  107 

$42,159 

20,844 

1,0R2 

6.140 

910 

2,088 

$35,780 
18,428 

$24,897 
16.782 

$26,894 
8.637 

$19,324 
7,277 

$16,806 
8,127 

$19,181 
8,646 

$13,337 
5.027 

6.085 

9,296 

7.374 

6,i47 

6,150 

6,375 

2  948 

1 

2.516 

$76,458 

r4,073 

$63,504 

$41,642 
1.254 

$49,053 
$34,810 

$41,678 
$32,924 

$32,760 
$34,120 

$31,308 
$30,123 

$27,827    $18,364 

$41,731 
2,980 

$35,308 
3.490 

$25,427   1  $14,718 

$38,751 
17.199 

$31,818 
15,403 

$40,388 
12.559 

$34,810 
10,196 

$S2,924 
8.419 

$34,120 
7.509 

$30,123 
7,066 

$25,427   1  $14,718 
6.390     4,534 

$21,562 
251 

$16,415 
165 

$27,829 

$24,614   ,$24,505 

$26,611 
210 

$23,067 
45 

$19,037    110.184 

1 

$21,803    $16,580  * 

$27,829 

$24,614   |$24,505 

$26,821 

$23,102 

$19,087    $10,184 
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TABLE 

Madison  Gas  avd  EiiSCTBio 

Both  Gas  and 


1903. 

1907. 

1906. 

1905. 

BABNINGS. 
Gas 

$135,202 
190,873 

$117,435 
183,504 

$112,521 
158,006 

$101,603 

Electric 

135,581 

Total 

1326.105 

$300,038 

$271,127 

$237,274 

OPKRATINO  BXPBNSBS. 

Gas 

193.006 
110,066 

$68,225 
117,871 

$83,368 
100,866 

$72,904 

Electric 

91,913 

Total 

1203,132 

$206,096 

$184,236 

$164,907 

NST  BABNINGS. 

Gas 

$42,226 
80.807 

$29,210 
65,633 

$29,153 
57,738 

$28,609 

Electric 

»;6ffi 

Total 

$123,033 

$42,226 
80,807 

$94,843 

133,610 
61,233 

$86,891 

$31,750 
55,141 

$72,  67 

NBT  EARNINGS,  ooiTected  foF  Interest  deprecia- 
tion and  taxes  on  transfers  between  depts. 

Gas 

$31,429 

Electric 

40.938 

Tot  al 

$123,083 
31,737 

$94,843 
27.331 

$86,891 
26.442 

$72  387 

Depreciation,  iras  4%,  elec.  straifirht  line  basis. . . 

24,066 

Net  eamlnirs  mi  nus  depreciation 

$01,296 

4 

$67,512 
1,233 

$00,449 
418 

$48  281 

Income  other  than  operation 

430 

Available  for  Interest  and  dividends 

$01,300 

$68,745 

$00,867 

$48,720 
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XIV. 

CoMPANT.— iNoom  Accounts. 

Electric  Plants. 


1904. 

1903. 

1902. 

1901. 

1900. 

1890. 

1896. 

1897. 

1896 
(9mos.) 

188.928 
118,189 

982,773 
109,381 

r5,548 
106.146 

r4,106 
83.863 

$63,568 
74,602 

962.235 
66,880 

$48,115 
61,431 

$49,597 
53.254 

$30,496 
33.082 

1207, m 

9192.164 

9180.694 

$157,960 

1138, 160 

$119,115 

$109,546 

$102,851 

$63,578 

166,600 

76,458 

954,726 
74,073 

946,062 
63,504 

942.216 
49,053 

$30,024 
41,678 

$33  088 
32,760 

$29,178 
31,308 

$21,777 
27,827 

$15,550 
18,364 

$142,068 

9128.790 

9109,586 

991,269 

$80,702 

$65,848 

$ JO. 486 

$49,604 

$33,923 

t23,328 
41,731 

928,047 
36,906 

920.466 
41.642 

931.890 
34,810 

$24,534 
32,924 

$19,147 
34,120 

$18,937 
30.123 

$27,820 
25,42? 

$14,087 
14,718 

905,050 

963.356 

ri,io8 

$66,700 

$57,458 

$53,267 

$49,060 

$63,247 

$29,656 

126,306 
38,751 

931,537 
31,818 

930,720 
40.388 

$31,890 
34.810 

$24,534 
32,904 

$19,147 
34.120 

$18,987 
30,123 

$27,820 
25,427 

$14,987 
14,718 

963.060 
22,766 

963.966 
20,421 

971.106 
17,114 

$86,700 
14,160 

$57,458 
12.176 

163,267 
10,998 

$49,060 
10,410 

$63,247 
9,497 

$29,666 
6.731 

942.303 
500 

942,934 
330 

963,094 

952,540 

$45,282 

$42,269 
500 

$38,660 
108 

$.3,750 

$22,924 

942.808 

943.264 

963.994 

952,540 

$45,282 

$42,769 

$38,758 

$43,750 

122.921 
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The  preceding  tables  are  both  interesting  and  important  While 
many  details  are  omitted,  they  are  complete  enough  to  show  the 
main  sources  of  both  the  receipts  and  the  expenditures  of  the 
plants.  One  of  the  first  things  to  be  noticed  about  them  is,  that 
there  has  been  a  gradual  increase,  from  year  to  year,  both  in  the 
gross  earnings  and  in  the  operating  expenses.  These  increases, 
however,  are  more  regular  in  the  former  than  in  the  latter  case. 
This  fact,  in  turn,  is  responsible  for  the  rather  marked  fluctuations 
that  may  be  noticed  in  the  balance  between,  the  sums  of  the  re- 
spective items,  that  is,  in  the  amounts  which  were  available  each 
year  for  interest  and  profits  on  the  investment.  In  fact,  these 
balances. are  of  the  greatest  importance  in  this  case,  and  this 
for  the  reason  that  they  throw  much  light  on  the  issues  involved. 

For  the  gas  plant  the  balances  for  interest  and  profits  during 
the  period  varied  from  $12,740  for  the  nine  months  which  are 
covered  by  the  figures  for  1896,  to  $36,062  in  1908.  For  eight 
out  of  practically  thirteen  years  that  are  included,  these  balances 
ranged  from  about  $25,000  to  about  $36,000.  The  latter  figure 
is  considerably  higher  than  that  of  either  of  the  other  years. 
Capitalized  at  7.5  per  cent  it  gives  the  plant  an  earning  value  for 
that  particular  year  of  about  $480,000.  That  is,  $36,000  is  equal 
to  7.5  per  cent  on  this  amount.  For  1907  and  1906  the  balances 
were  $28,226  and  $26,209,  respectively,  which  is  equal  to  7.5  per 
cent  on  about  $376,400  and  $350,000.  The  total  balance  for  the 
entire  period  reached  $297,973,  which  gives  an  average  annual 
balance  of  not  far  from  $25,500. 

For  the  electric  plant  the  situation  is  somewhat  similar  to  that 
which  obtained  for  the  gas  plant.  The  balances  available  for  the 
investment  ranged  from  $10,184  for  that  portion  of  1896  which 
is  included,  to  $55,239  in  1908.  The  total  balance  for  the  entire 
period  is  $347,894,  and  the  average  annual  balance  $27,460.  The 
balance  for  1908  is  equal  to  8  per  cent  on  about  $690,000,  but  as 
this  is  the  greatest  balance  that  was  attained  during  the  period, 
the  capitalized  value  of  the  plant  for  the  remaining  years  is  con- 
siderably lower  than  this  figure.  In  1907  and  1906  the  balances 
stood  at  $40,519  and  $34,098,  respectively,  which  sums  equal  8 
per  cent  on  $506,500  and  $426,200.  The  electric  plant,  however, 
has  earned  a  relatively  higher  return  on  the  investment  through- 
out the  period  than  is  the  case  for  the  gas  plant. 

The  earnings,  operating  expenses  and  the  balances  for  the  in- 
vestment for  both  plants,  when  combined,  have  also  been  shown  in 
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the  tables  in  question.  As  each  plant  is  considered  separately,  it 
is  not  necessary  to  devote  further  space  to  the  details  of  these 
figures. 

While  the  figures  thus  given  in  the  preceding  income  accounts 
are  important  and  show,  in  a  general  way,  the  situation  for  the 
plants  during  the  period  covered,  they  are  not  as  representative  of 
the  situation  today  as  might  be  desired.  Operating  conditions  are 
changing  from  year  to  year.  Those  which  prevailed  in  1908  are 
not  in  all  respects  the  same  as  those  which  obtained  in  1909.  It 
is,  therefore,  desirable  that  the  figures  should  be  continued  as 
nearly  down  to  date  as  possible.  The  figures  given  also  contain 
some  items  which  require  further  readjustment  which,  though  not 
of  the  greatest  importance,  should  receive  some  consideration.  In 
order  to  obtain  the  safest  possible  basis  for  ascertaining  whether, 
as  alleged,  the  earnings  of  these  plants  are  unreasonably  high, 
further  analysis  of  the  income  accounts  for  the  fiscal  years  1909, 
1908  and  1907  is  regarded  as  necessary.  Before  this  analysis  is 
made,  however,  it  is  thought  best  to  point  out  a  few  of  the  leading 
facts  which  should  be  taken  into  consideration  in  determining 
what  constitutes  reasonable  returns  on  the  investment 

RATE  OF  RETURN  FOR  INTEREST  AND  PROFITS. 

Under  the  laws  of  this  state  public  utilities,  under  ordinary  con- 
ditions, are  entitled  to  earnings  for  their  services  that  will  yield 
enough  to  cover  operating  expenses,  including  depreciation  and  a 
reasonable  return  on  the  fair  value  of  the  property  actually  used 
and  useful  for  the  convenience  of  the  public.  The  question  what 
constitutes  reasonable  return  upon  this  property,  is  so  closely 
connected  with  what  constitutes  reasonable  rates  for  the  services 
rendered  to  the  public  by  such  utilities,  that  these  two  questions 
cannot  very  well  be  kept  apart  in  discussions  of  this  character. 
That  this  is  the  case,  is  clear  from  the  fact  that  the  returns  that 
are  earned  upon  such  investments  are  largely  dependent  upon 
the  rates  that  are  paid  by  the  public  for  the  services  involved.  In 
other  words,  the  former  are  an  essential  factor  of  the  latter.  In 
sec.  1797m— 3,  ch.  499,  Laws  of  1907,  it  is  provided  that: 

"Every  public  utility  is  required  to  furnish  reasonably  ade- 
quate service  and  facilities.  The  charge  made  by  any  public 
utility  for  any  heat,  light,  water  or  power  produced,  transmitted, 
delivered  or  furnished  or  for  any  telephone  message  conveyed  or 
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for  any  service  rendered  or  to  be  rendered  in  connection  there- 
with shall  be  reasonable  and  just,  and  every  unjust  or  unreason- 
able charge  for  such  service  is  prohibited  and  declared  unlawful" 

Section  1797m— 46,  ch.  499,  Laws  of  1907,  provides  that : 
"If  upon  such  investigation  the  rates,  tolls,  charges,  schedules 
or  joint  rates,  shall  be  found  to  be  unjust,  unreasonable,  insuf- 
ficient or  unjustly  discriminatory  or  to  be  preferential  or  other- 
wise in  violation  of  any  of  the  provisions  of  this  act,  the  com- 
mission shall  have  the  power  to  fix  and  order  substituted  there- 
for such  rate  or  rates,  tolls,  charges  or  schedules  as  shall  be  just 
and  reasonable." 

SubstantiaHy  the  same  provisions  are  found  in  sec.  1797m — 61. 

Judicial  precedents  as  to  what  constitute  reasonable  rates  and 
returns  upon  the  investment  have  almost  uniformly  been  made  in 
determining  only  whether  legislative  or  commission  action  should 
be  overthrown,  or  is  in  violation  of  constitutional  rights. 

Justice  Timlin  in  the  majority  opinion  in  the  "Soo"  case, 
Minneapolis,  St.  P,  &  S.  S,  M,  R.  Co.  v.  Railroad  Commission, 
136  Wis.  146,  165,  states: 

"In  reviewing  the  order  of  the  Railroad  Commission  the  in- 
quiry is  not  whether  the  rate,  regulation,  or  service  fixed  by  the 
Commission  is  just  and  reasonaWe,  but  whether  the  order  of  the 
Commission  is  unreasonable  or  unlawful.  The  nature  of  the 
inquiry  is  changed  at  this  point,  and  the  court  is  not  investigating 
for  the  purpose  of  establishing  a  fixed  point.  Whether  or  not 
the  order  is  within  the  field  of  reasonableness,  or  outside  of  its 
boundaries,  is  the  question  for  the  court.  It  is  quite  a  diflferent 
question  from  that  which  was  before  the  Commission  in  this 
respect.  The  order  being  found  by  the  count  to  be  such  that 
reasonable  men  might  well  diflPer  with  respect  to  its  correctness 
cannot  be  said  tct  be  unreasonable.  From  this  aspect  it  is  within 
the  domain  of  reason,  not  outside  of  its  boundaries.  This  is  the 
viewpoint  of  the  reviewing  court." 

Substantially  the  same  position  is  also  taken  by  Justice  Mar- 
shall in  his  concurring  opinion  in  the  "Soo"  case,  and  it  is  also 
the  conclusion  in  many  other  decisions  both  in  state  and  federal 
courts. 

The  statutes  thus  provide  that  the  rates  charged  the  consumers, 
and  the  rates  of  return  upon  the  investment,  must  be  reasonable, 
but  do  not  specifically  state  what  the  reasonable  rate  in  either  case 
should  be.  They  further  provide  that  it  is  the  duty  of  this  Com- 
mission to  enforce  these  statutes,  or  to  determine  the  reasonable 
rate  or  rates.    The  decisions  of  the  court  are  confined  to  the  de- 
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termination  as  to  whether  the  rates  thus  found  by  this  Commis- 
sion are  reasonable  or  whether  they  violate  constitutional  rights. 
While  neither  the  statutes  nor  the  decisions  are  thus  furnishing 
specific  directions  for  the  guidance  of  the  Commission  in  carry- 
ing out  its  duties,  they  contain  certain  rules  which,  in  a  general 
way,  limit  the  range  within  which  the  reasonable  rate  should  be 
found.  In  this  connection  Justice  Timlin,  in  the  "Soo"  deci- 
sion, says  further,  p.  168: 

"It  is  also  to  be  considered  that  this  margin  [between  the 
amount  sufficient  to  assure  a  fair  return  on  the  value  of  its  prop- 
erty plus  the  amount  of  its  fixed  charges  and  operating  expenses, 
and  its  gross  receipts]  ought  not  ordinarily  to  be  exhausted  or 
swept  away  by  orders  or  requirements  of  the  Railroad  Commis- 
sion as  fast  as  accumulated,  because  human  nature  or  railroad 
nature  is  such  that  no  one  will  long  crconomize  on  operating  or 
other  expenses  if  has  economy  only  furnishes  a  larger  basis  for 
further  exactions." 

In  his  opinion  in  the  same  case  Justice  Marshall  states,  p. 
171: 

"In  case  of  the  Commission  dealing  with  extortionate  rates 
for  service  it  should  remove  the  element  of  injustice  by  reduc- 
ing the  rates  sufficiently  to  measure  the  excess,  leaving  the  pro- 
prietors free  and  opportunity  to  make  further  reductions." 

Ordinarily  the  rate  of  return  or  the  rates  for  services  that  are 
reasonable  to  the  utility  are  also  reasonable  to  the  consumers. 
When  consumers  secure  these  services  at  rates  that  only  cover 
operating  expenses,  including  depreciation  and  a  fair  rate  of  re- 
turn on  the  investment,  they  are  obtaining  the  service  at  as  low  a 
rate  as  under  normal  conditions  they  can  reasonably  expect.  But 
there  may  be  exceptions  to  this.  There  may  be  utilities  which 
are  operating  under  such  conditions  that  no  rates  that  can  be  col- 
lected from  the  consumers  would  be  sufficient  to  meet  the  above 
named  charges.  In  fact,  such  utilities  are  met  with  more  fre- 
quently than  might  be  expected.  This  unfortunate  situation  may 
be  due  to  lack  of  a  sufficient  number  of  customers,  to  mistakes  in 
construction  and  excessive  cost  of  the  same,  and  to  many  other 
causes.  Such  utilities,  in  order  to  be  paying  concerns,  would  re- 
quire higher  rates  for  their  services  than  their  customers  are 
willing  to  pay  rather  than  forego  these  services,  and  the  collec- 
tion of  such  rates  is,  of  course,  out  of  the  question.  Utilities  of 
which  this  is  true,  cannot  be  sutgect  to  any  general  rules.  They 
can  be  dealt  with  only  in  the  light  of  the  conditions  which  sur- 
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round  them.  No  such  abnormal  conditions,  however,  appear  to 
be  present  in  the  case  now  before  us. 

The  rate  that  may  be  considered  a  reasonable  return  for  inter- 
est and  profits  on  the  investment  undoubtedly  varies  with  the 
circumstances.  Generally  speaking,  however,  it  can  perhaps  be 
said  that  under  normal  conditions  it  consists  of  the  ordinary  rates 
for  capital  similarly  invested,  and  that  are  sufficiently  high  to 
encourage  investors  to  enter  such  enterprises.  Such  rates  are 
largely  a  question  of  fact,  and  the  Commission,  in  determining 
the  same,  finds  it  necessary  to  examine  the  testimony  upon  these 
points  as  well  as  many  other  facts  that  throw  light  thereon. 

With  reference  to  the  rate  of  return,  testimony  in  behalf  of 
the  respondent  was  offered  by  the  expert  witnesses  who  already 
have  been  mentioned,  A.  C.  Humphrey,  R.  B.  Brown,  A.  E.  For- 
stall  and  H.  L.  Doherty,  all  of  whom  have  had  wide  experience  in 
the  construction,  operation  and  management  of  gas  and  electric 
light  plants. 

R.  B.  Brown  testified  that  it  was  impossible  to  properly  man- 
age a  property  and  divide  the  entire  profits,  and  as  it  would  be 
necessary  in  order  to  attract  capital  to  divide  among  the  investors 
not  less  than  8  per  cent,  the  minimum  allowance  of  earnings 
should  be  10  per  cent.  A.  E.  Forstall  declared  for  an  allowance 
of  10  per  cent,  but  was  free  to  admit  that  if  local  capital  could  be 
secured  to  take  care  of  the  business,  it  might  be  satisfied  with  a 
less  rate  than  if  the  capital  were  secured  in  New  York,  for,  he 
related,  that  it  had  been  his  observation  that  the  farther  from  New 
York  an  investment  was,  the  more  attractive  it  had  to  be  made 
in  order  to  get  the  money.  A.  C.  Humphreys  was  of  the  opinion 
that  any  sum  less  than  8  to  10  per  cent  would  make  investments  in 
this  kind  of  property  unattractive  and  the  money  could  not  be 
obtained  for  extensions.  Eight  to  ten  per  cent  on  the  total  value, 
including  intangible  value,  witness  believed  to  be  a  fair  rate  of 
return  to  be  allowed  to  be  earned  in  this  business  after  the  pay- 
ment of  all  other  expenses,  contingent  reserve,  depreciation  and 
bond  contingent,  bearing  in  mind  that  not  all  of  the  earnings  can 
be  divided,  but  a  margin  has  to  be  kept  for  what  witness  described 
as  working  capital  for  extensions  and  construction,  or  else,  he 
said,  money  would  have  to  be  borrowed  for  every  extension  to  be 
made  and  interest  would  have  to  be  paid  thereon. 

H.  L.  Doherty,  president  of  the  company,  by  a  process  pecul- 
iarly his  own,  placed  a  value  of  $1,400,000  upon  the  property  of 
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respondent,  which  process  is  elsewhere  referred  to  herein,  and  he 
was  of  the  opinion  that  the  company  was  entitled  to  an  opportun- 
ity to  earn  a  fair  return  upon  this  value.  Such  fair  return  he 
placed  at  10  per  cent  on  the  above  valuation,  and  he  would  sep- 
arate this  into  6  per  cent  interest  and  4  per  cent  over  and  above  in- 
terest for  profits.  He  would  not  declare  his  ability  to  sell  respond- 
ent's plant  for  $1,400,000  under  the  conditions  which  prevailed, 
and  admitted  the  possibility  that  the  plant  might  not  now  be  able  to 
earn  10  per  cent,  which,  on  a  valuation  of  $1,400,000,  would 
amount  to  $140,000  per  year,  but  insisted  that  the  plant  ought  to 
have  a  chance  to  earn  the  sum  and  that  such  earnings  would  not 
be  so  great  as  to  indicate  that  they  were  the  result  of  unreasonably 
high  rates.  A  plant,  he  said,  might  actually  be  worth  more  than 
the  amount  upon  which  it  could  earn  10  per  cent.  He  also  .spoke 
in  optimistic  terms  about  the  future  of  Madison,  declaring  that 
this  city  would  have  a  substantial  growth  in  the  near  future  and 
that  it  might  be  expected  that  the  respondent's  plant  would,  be- 
fore long,  be  in  position  to  earn  $140,000  a  year,  whereas  it  now 
is  earning  only  $92,145.05.  He  was  inclined  to  capitalize  future 
possibilities  and  base  a  present  value  upon  what  he  thought  the 
future  held  out,  and  declared  that  his  $1,400,000  valuation  was 
not  entirely  based  on  the  present  earning  capacity  of  the  plant,  but 
upon  its  possible  future  capacity  to  earn. 

In  support  of  the  claim  that  the  rates  for  service  should  be 
high  enough  to  allow  respondent  to  earn  a  return  of  not  less  than 
10  per  cent  on  the  fair  value  of  its  property,  these  witnesses  pre- 
sented a  great  deal  of  testimony  to  the  effect  that  the  gas  and 
electric  business  is  one  of  many  hazards  and  risks  and,  conse- 
qu^tly,  must  be  allowed  to  make  a  return  higher  than  the  neces- 
sary return  of  less  hazardous  enterprises  in  order  that  the  neces- 
sary capital  for  such  enterprises  may  be  obtained.  Many  such 
hazards  and  risks  were  named,  and  the  more  important  among 
them  will  be  briefly  mentioned. 

Natural  gas,  for  instance,  is  capable  of  being  conveyed  long 
distances.  On  account  of  this  fact  there  was  danger  that  even- 
tually natural  gas  would  be  piped  to  Madison  and  sold  in  competi- 
tion with  the  product  of  respondent.  An  illustration  was  given 
in  the  case  of  a  Buffalo  company,  which  suffered  greatly  by  com- 
petition with  natural  gas,  particularly  when  the  Welsbach  burners 
were  developed  so  that  they  were  used  with  natural  gas.  Then 
natural  gas  costing  30  cts.  per  1,000  cu.  ft.  came  into  competition 
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with  coal  gas  costing  $1  per  1,000,  even  while  the  dollar-gas  did 
not  pay  operating  expenses  and  the  interest  on  the  bonds,  and  the 
result  was,  that  the  Buffalo  Coal  Gas  Company  found  it  impos- 
sible to  get  money  for  extensions  without  selling  its  bonds  as  low 
as  at  60  per  cent. 

The  hazard  of  competition  could  not  be  eliminated  by  fore- 
closing the  possibility  of  a  rival  company  entering  the  field  and 
making  and  distributing  gas  and  electricity,  for  that  is  only 
one  kind  of  competition.  There  would  continue  to  be  competition 
in  the  light  and  fuel  business  due  to  the  introduction  and  develop- 
ment of  other  illuminants  and  other  fuel.  The  elimination  of 
competition,  in  the  sense  of  keeping  out  rival  companies  and  pre- 
venting duplication  of  plants,  was  admitted  to  be  an  advantage  and 
lessening  of  hazard,  but  it  was  insisted  that  competition  goes  on 
all  the  time,  competition  in  the  form  of  development  and  installa- 
tion of  other  kinds  of  light  and  other  fuel.  The  very  develop- 
ments in  the  progress  of  the  art  constitute  competition  and  risk. 
Increasing  efficiency  of  appliances  for  the  use  of  both  gas  and 
electricity,  such  as  the  new  high  efficiency  lamps  in  the  electric 
service,  all  tend  to  make  the  business  hazardous,  as  they  generally 
add  nothing  to  the  income  of  the  company.  Even  should  the  vol- 
ume of  business  grow  as  a  result  of  this  competition  within  the 
business,  due  to  the  advancement  of  the  art,  it  nevertheless  intro- 
duces uncertainty  and  makes  investors  fearful.  In  the  history  of 
the  gas  business,  when  the  first  electric  lighting  companies  were 
started,  the  holders  of  gas  securities  were  fearful  for  the  future 
and  were  crowding  to  get  rid  of  their  securities.  However,  new 
uses  were  found  for  gas  and  development  work  was  done  ta main- 
tain the  business,  saving  the  situation  by  getting  new  business  in 
the  development  of  the  use  of  gas  for  new  purposes  and  thus 
making  up  for  the  business  lost  to  the  electric  companies.  In  the 
case  of  a  gas  and  electric  company,  there  is  competition  between 
the  gas  and  the  electric  sides  of  the  business,  development  of 
higher  efficiency  lamps  in  the  electrical  business  taking  away  from 
the  gas  business,  and  the  result  is  loss  of  gas  business  without 
corresponding  increase  of  revenue  from  the  electrical  business, 
because  the  employment  of  higher  efficiency  electric  lamps  helps 
the  consumer  to  get  more  illumination  for  less  current,  and  there- 
fore the  result  may  be  the  falling  off  of  the  revenues  of  the  elec- 
trical business  as  well  as  the  loss  of  business  on  the  gas  side. 

Another  fact  cited  as  a  reason  why  capital  will  nojjbe  available 

Digitized  by  VjOOQIC 


STATE  JOURNAL  PTG.  CO.  V.  MADISON  GAS  &  ELECTRIC  CO.      629 

for  public  utilities  unless  the  investment  in  these  properties  are 
made  especially  attractive,  is  that  money  so  invested  is  necessar- 
ily planted  without  the  possibility  of  being  readily  recalled  and 
placed  in  another  locality  or  business  in  case  the  undertaking 
turns  out  to  be  a  losing  proposition.  Money  invested  in  ordinary 
commercial  enterprises  can  readily  be  changed  from  one  place  to 
another.  The  merchant  can  usually  move  his  stock  of  |joods  as 
often  as  he  thinks  he  can  find  a  better  locality,  but  the  gas  man  is 
unable  to  move  his  plant,  except  as  though  it  were  old  junk. 

Another  advantage  of  the  ordinary  commercial  business  was 
noted  in  the  fact  that  the  merchant  can  turn  his  stock  from  three 
to  five  times  a  year,  but  the  capital  invested  in  a  public  utility  busi- 
ness can  be  turned  only  once  in  several  years,  usually  five,  and 
never  less  than  three.  This  fact  results  in  certain  costs  which 
are  continuing,  fixed  and  independent  of  the  variations  in  the 
amount  of  service  distributed. 

Still  another  disadvantage  of  the  public  utility  as  compared 
with  the  ordinary  commercial  or  manufacturing  establishment  was 
cited  in  the  impossibility  of  suspending  operations  of  a  public 
utility  in  order  to  avoid  losses  in  time  of  unprofitable  volume  of 
business  or  special  emergency,  such  as  a  strike.  Regardless  of 
whether  the  business  is  being  conducted  at  a  profit  or  loss,  the 
public  utility  has  to  maintain  service,  must  continue  operation 
every  hour  and  minute  of  the  year.  When  slack  times  strike  the 
manufacturer,  he  is  able  to  curtail  expenses,  lay  off  labor  or  even 
close  his  doors  entirely,  but  the  utility  must  not  cease  operation,  no 
matter  what  it  costs. 

The  tendency  toward  legislation  affecting  public  utilities,  the 
creation  of  powerful  commissions  and  the  enactment  of  various 
regulatory  laws,  constitutes,  according  to  the  testimony  of  wit- 
nesses for  respondent,  another  restraining  influence  against  the 
free  investment  of  capital  in  these  enterprises.  The  fact  that 
regulation  was  causing  timidity  on  the  part  of  investors  was 
urged  irrespective  of  the  probability  or  improbability  that  this 
timidity  would  last ;  that  it  was  reasonably  based ;  that  the  regu- 
latory laws  would  improve  the  situation  or  make  it  worse  as  time 
goes  on,  whether  the  tendency  toward  legislation  affecting  the 
utilities  operated  to  decrease  competition  and  duplication  of 
plants,  or  whether  such  legislation  operated  to  assure  the  in- 
vestor a  reasonable  return  on  the  value  of  the  property  invested. 
The  fact  was  declared  to  be,  that  the  tendency  toward  state 
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interference  with  the  management  of  these  properties  made  in- 
vestors reluctant  to  place  their  money  in  these  properties. 

The  conditions  and  facts  enumerated,  which  were  said  to  con- 
tribute to  the  hazards  and  risks  of  gas  and  electric  light  under- 
takings and  which  were  given  as  the  reasons  why  such  enter- 
prises should  be  permitted  to  earn  about  10  per  cent  for  interest 
and  profit  on  the  investment  therein,  are  of  varying  importance. 
Thus,  the  piping  of  natural  gas  to  Madison  would  hardly  seem 
to  be  worthy  of  serious  consideration  at  this  time,  or  unless  suf- 
ficient supplies  of  such  gas  should  be  discovered  closer  to  this 
city  than  any  known  at  present.  The  development  and  introduc- 
tion of  other  illuminants  or  fuels  that  would  displace  gas  and  elec- 
tricity is  of  course  a  possibility,  but  for  the  present,  at  lea3t,  there 
does  not  appear  to  be  any  great  danger  from  this  source.  In  con- 
nection with  the  development  of  the  art,  new  inventions  and  me- 
chanical and  industrial  progress  generally,  there  is,  of  course,  a 
great  deal  of  waste  that  may  prove  costly  to  producers.  Sueh 
progress  often  requires  the  discarding  of  costly  and  only  partly 
worn  out  machinery  and  other  equipment  and  its  replacement  by 
new  and  sometimes  even  more  costly  machinery  and  equipment. 
When,  in  addition  to  this,  such  progress  also  results  in  increasing 
the  efficiency  per  unit  of  the  products,  it  may  often  be  seriously 
felt  by  the  producers,  though  it  may  be  a  great  gain  to  society 
when  taken  as  a  whole.  But  developments  of  this  character  are 
not  always  detrimental  even  to  the  producers.  In  many  cases  they 
are  the  means  by  which  the  cost  of  production  is  reduced  and  the 
net  profits  of  the  business  increased.  In  other  cases,  again,  by 
lowering  the  cost  or  increasing  the  efficiency  of  the  products,  they 
cause  new  and  additional  uses  for  the  same,  which  so  increase  the 
demand  that  losses  in  one  place  are  made  up  by  gains  in  other 
places.  Competition  and  wastes  due  to  progress  and  invention, 
while  thus  causing  temporary  losses,  do  not  always  result  in  per* 
manent  ones.  In  the  long  run  there  are  often  net  gains  from 
this  source  even  to  producers.  In  passing  upon  conditions  of 
this  nature,  there  are,  therefore,  facts  to  be  considered  that  point 
in  both  directions. 

Investments  in  public  utilities  usually  go  into  fixed  assets 
which,  in  case  of  failure,  are  not  readily  adaptable  to  other  uses 
and  which  are  in  such  form  that  but  a  small  part  of  the  invest- 
ment can  be  withdrawn  therefrom.  Unless  the  location  is  well 
chosen,  therefore,  and  the  plants  so  constructed  as  to  be  an  effi- 
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cient  producing  unit,  there  are  in  such  undertakings  many  chances 
for  investors  to  lose  money.  Fixed  capital,  such  as  that  required 
in  public  utilities,  also  carries  with  it  many  constant  charges  for 
depreciation  and  interest,  which  go  on  at  about  the  same  rate 
whether  the  plants  are  paying  concerns  or  not.  In  other  words, 
expenses  in  these  industries  do  not  cease  when  operation  stops. 
The  risks  from  these  sources,  while  considerable,  can  be  greatly 
minimized  by  the  exercise  of  ordinary  care  in  entering  upon  and 
in  conducting  the  business.  The  very  amount  of  the  fixed  invest- 
ment and  the  character  of  the  same,  when  once  made,  is  also  often 
a  safeguard  against  competition,  because  it  often  tends  to  keep 
other  investors  out  of  the  same  field. 

Whether  the  fact  that  in  public  utilities,  owing  to  the  relatively 
large  proportion  of  the  fixed  investment,  the  capital  cannot  be 
turned  over  as  frequently  as  in  commercial  enterprises  where  the 
proportion  of  the  fixed  capital  is  smaller,  can  be  justly  consid- 
ered as  an  element  of  risk,  is  not  entirely  clear.  Much  depends 
on  conditions.  Where  the  investment,  when  compared  with  the 
output,  is  proportionately  large,  the  rate  of  profits  on  each  unit  of 
product  sold  must,  of  course,  be  greater  than  where  this  part  of 
the  investment  is  smaller.  In  the  former  case  the  expenses  of 
production,  as  already  pointed  out,  are  also  likely  to  be  made  up 
of  relatively  large  fixed  charges,  which  are  constant.  These  and 
other  similar  facts  undoubtedly  have  their  drawbacks,  especially 
when  business  is  slack,  and  where,  as  is  the  case  for  public  utilities, 
the  plants  may  have  to  be  kept  in  operation  and  render  services 
even  when  their  business  is  carried  on  at  a  loss.  The  latter  fact 
alone  is  often  a  serious  drawback  and  has  undoubtedly  been  the 
cause  of  many  losses  to  investors  in  such  utilities.  Legislative 
regulation  of  public  utilities  through  commissions  may,  in  some 
respects,  be  detrimental  to  operators  who  endeavor  to  evade  their 
obligations  under  the  common  law  and  who  try  to  profit  by  the 
manipulation  of  capital  issues  rather  than  through  legitimate, 
effective  and  economical  operation  of  their  planfs.  It  is  also  pos- 
sible that  such  regulation  may  prove  unsatisfactory  when  ineffect- 
ual or  misdirected,  and  until  it  has  been  fully  tried  out  and  become 
more  generally  understood.  But  it  is  difficult  to  see  how  such 
r^^lation  can  result  in  permanent  injury  to  the  great  mass  of  the 
investors  and  to  the  utilities  themselves,  if  honestly  applied  and 
administered  with  ordinary  care  and  efficiency  along  the  lines  of 
and  in  the  spirit  of  such  laws  as  those  which  have  been  enacted  in      t 
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this  State,  laws  under  which  such  utilities,  under  normal  or  ordin- 
ary conditions,  are  practically  protected  from  active  competition 
and  assured  of  reasonable  returns  on  a  fair  valuation  of  the 
plants.  In  addition  to  this,  such  regulation  ought  to  promote 
effective  management  and  operate  as  a  safeguard  against  many 
abuses  which,  in  the  long  run,  may  be  detrimental  to  the  plants  and 
their  business  from  the  investors'  point  of  view.  Among  other 
things,  it  ought  to  be  a  safeguard  against  such  abuses  as  the  slip- 
shod way  in  which  many  companies  charge  up  depreciation  and 
keep  their  accounts.  Proper  charges  to  depreciation  prevent  the 
plants  from  being  deprived  of  the  necessary  upkeep,  and  complete 
accounts  or  records  enables  those  who  are  financially  interested  to 
ascertain  its  financial  condition  at  almost  any  time.  Matters  of 
this  kind  are  of  considerable  importance  and  go  far  in  offsetting 
such  inconveniences  as  effective  regulation  may  impose. 

Upon  a  closer  examination  of  the  law  and  its  operation  it  is 
more  than  likely  that  the  timidity  of  the  investors,  if  there  is  any, 
will  be  changed  to  one  of  greater  confidence,  for  they  may  find  that 
under  the  public  utilities  laws  of  the  state  their  interests  are  as 
well,  if  not  better,  safeguarded  than  they  were  before  these  laws 
were  enacted  To  be  relieved  from  active  competition,  and  as- 
sured of  reasonable  returns  upon  the  investment,  as  well  as  a  rea- 
sonable price  in  case  the  plants  are  taken  over  by  the  municipality, 
are  matters  that  deserve  attention  and  that  in  the  long  run  ought 
to  attract  rather  than  repel  investments  in  such  utilities.  This 
would  certainly  seem  to  be  the  case  as  soon  as  it  was  found  that 
the  policy  thus  adopted  by  the  state  bids  fair  to  become  permanent 
and  to  be  carried  out  in  good  faith. 

While  public  utilities  are  subject  to  many  conditions  that  tend 
to  increase  the  risks  under  which  their  business  is  carried  on,  they 
are  also  afforded  a  great  deal  of  protection  that  is  of  considerable 
value  to  the  investors.  This  protection  has  its  source  partly  in 
legal  provisions,  and  partly  in  the  fact  that,  after  all,  such  utilities 
are  natural  monopolies  and  are  engaged  in  furnishing  services  that 
have  practically  become  necessities  and  for  which  there  appear  to 
be  no  effective  substitutes.  While  the  investors  in  gas  and  elec- 
tric light  plants  are  exposed  to  certain  hazards  or  risks,  these 
risks,  while  greater  than  the  risks  which  obtain  for  money  placed, 
say,  in  trust  companies  and  good  mortgages,  are  not,  on  the  whole, 
as  great  as  those  which  obtain  in  ordinary  competitive  enterprises. 
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This  is  as  true  for  the  plants  involved  in  these  proceedings  as  for 
such  plants  generally. 

The  rates  of  return  upon  the  investment  are  usually  divided  into 
interest  which  goes  to  those  who  furnish  the  capital,  and  profits 
which  go  to  those  who  assume  the  responsibility  and  direction  of 
the  business.  The  rate  of  interest  depends  on  the  supply  and  de- 
mand for  capital  and  is,  therefore,  lower  where  the  risks  are  low 
and  where  the  troubles  involved  in  looking  after  the  investments 
are  small,  than  where  these  elements  are  greater.  That  this 
should  be  the  case,  is  only  natural,  for  few  are  willing  to  assume 
risks  and  responsibilities  unless  they  are  compensated  therefor  in 
some  form,  or  unless  the  prospects  for  such  compensation  are 
fairly  good.  There  are  other  factors  than  those  given  which  also 
affect  the  rate  of  interest,  such  as  the  readiness  with  which  the 
money  may  be  withdrawn,  the  location  and  nature  of  the  indus- 
tries, etc.,  which  have  been  fully  described  in  other  decisions, 
but  these  are,  perhaps,  in  most  instances  of  smaller  importance. 
Money  placed  in  savings  banks,  trust  companies  and  good  mort- 
gages yields  from  about  4  to  about  5  per  cent.  In  the  case  of  such 
investments  the  risks  are  very  small  and  they  require  but  little 
care  or  trouble.  These  rates  consist  mostly  of  pure  interest  and 
can,  perhaps,  be  regarded  as  the  minimum  rates  that  are  obtained 
by  the  ordinary  investors.  Money  invested  in  good  bonds  for 
which  there  is  a  ready  market  bring  no  more  than  the  above  rates, 
if  as  much.  Bonds  and  mortgages  of  a  somewhat  lower  grade 
yield  from  6  per  cent  up  to  8  per  cent  or  more,  and  commercial 
paper  brings  from  6  to  perhaps  10  per  cent  or  better.  In  fact, 
there  are  such  variations  in  both  the  character  of  the  investments 
and  the  rates  they  yield,  that  it  is  difficult,  if  not  impossible,  to 
properly  classify  them. 

The  bonds  of  the  company  involved  in  the  present  proceedings 
which,  as  already  pointed  out,  amount  to  about  $400,000,  covering 
less  than  one-half  of  the  value  of  the  plants,  bear  interest  at  the 
rate  of  6  per  cent  and  sell  at  from  $106  to  $108,  thus  yielding 
about  5.6  per  cent  on  their  price.  These  bonds  are  amply  se- 
cured, being  backed  by  the  entire  value  of  the  plant  as  well  as  by 
its  earnings,  which  show  a  surplus  above  the  operating  expenses 
and  depreciation  that  is  several  timei  as  great  as  the  amount  re- 
quired to  meet  the  interest  charges  on  these  bonds.  If  this  bond 
issue  had  equaled  the  cost  of  the  physical  property  of  these 
plants,  the  chances  are  that  they  would  sell  at  even  less  than  par, 
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and  this  regardless  of  the  fact  that,  because  of  the  connections  of 
the  owners  of  these  plants,  their  securities  had  an  unusually  well 
developed  market.  There  are  also  certain  debentures  outstanding 
against  these  plants  which  bear  interest  at  7  per  cent.  As  these 
debentures  do  not  appear  to  be  quoted  in  any  of  the  regular  mar- 
kets, we  are  not  able  to  give  their  quoted  market  value.  While 
they  bear  a  higher  rate  of  interest  than  the  bonds  and  would  seem 
to  be  about  as  well  secured,  they  do  not  constitute  the  first  claim 
upon  the  assets  of  the  company,  and  it  is  therefore  not  likely  that 
they  would  sell  at  any  higher  prices  in  the  market  than  those  com- 
manded by  the  bonds.  These  facts  are  important,  because  they 
indicate  that  the  actual  rate  of  interest  on  the  capital  invested  in 
these  plants  does  not  appear  to  be  far  from  6  per  cent. 

Interest  is  justifiable  because  of  the  importance  of  capital  in 
production,  and  necessary  because  without  it  capital  cannot  be  had 
for  industrial  and  commercial  purposes.  The  rate  of  interest,  as 
determined  by  economic  forces  over  which  individual  borrowers 
have  little  or  no  control,  and  the  effect  of  these  forces,  are  often 
best  measured  by  the  prevailing  rate  in  the  various  undertakings 
where  money  is  obtained  on  the  best  terms  that  can  be  had.  These 
terms,  in  such  cases,  usually  take  into  account  the  risks  involved, 
the  trouble  of  looking  after  the  loans,  the  readiness  by  which  the 
loans  can  be  converted  into  cash  or  withdrawn,  and  other  factors 
that  affect  the  rates  of  interest.  In  this  particular  case  the  posi- 
tion of  the  plants,  with  reference  to  the  risks  involved  and  other 
factors  when  compared  with  similar  factors  in  other  industrial 
enterprises,  appears  to  be  about  the  same  as  those  which  obtain, 
with  reference  to  the  rates  of  interest  which  these  plants  pay, 
when  these  rates  are  compared  with  the  rates  of  interest  in  other 
industrial  enterprises.  The  conclusion,  therefore,  must  be  that, 
for  the  purposes  of  this  case,  it  would  hardly  be  fair  to  place  the 
rate  of  interest  alone  at  much  of  anything  below  6  per  cent  on  a 
fair  valuation  of  the  plants. 

The  profits  of  a  business  consist  of  the  balance  between  the 
sum  of  all  expenses  and  the  total  income  of  a  business.  In  other 
words,  it  is  made  up  of  the  difference  between  the  sum  of  the 
rent,  interest,  wages  and  other  items,  such  as  taxes,  etc.,  and  the 
total  gross  receipts.  This  difference  is  the  last  share  of  the  total 
income,  the  share  of  that  factor  or  of  those  who,  in  the  full  sense, 
are  responsible  for  the  enterprise.  This  share,  unlike  the  other 
shares,  is  not  fixed.     It  simply  consists  of  what  is  left  after  all 
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Other  claims  have  been  satisfied.  Rent  and  interest  are  usually 
fixed  at  a  certain  rate  annually,  and  this,  in  a  sense,  is  also  true  of 
wages,  salaries  and  other  expenses.  At  any  rate,  these  amounts 
are  fixed  in  advance  and  are  paid  by  the  employers,  or  by  those 
who  carry  on  the  business,  out  of  the  gross  receipts.  The  amount 
left,  however,  after  these  shares  have  been  satisfied,  belongs  to 
the  employer  and  represents  his  share,  or  the  profits  of  the  busi- 
ness. If  the  balance  left  for  such  profits  is  large,  then  the  rate  of 
profit  is  also  large,  and  vice  versa.  In  some  cases  the  profits  are 
figured  on  the  sales  or  on  the  turnovers ;  in  other  cases,  again,  on 
the  year;  but  the  most  common  basis  of  measurement  is  the  in- 
vestment, or  the  same  basis  as  that  .upon  which  interest  is  meas- 
ured. Interest  and  profits  are  thus  often  measured  upon  the 
same  basis,  and  one  reason  for  this  would  seem  to  be  found  in  the 
fact  that  earlier  writers  on  economics  did  not  always  draw  any 
clear  distinctions  between  these  two  elements. 

Before  the  advent  of  the  modern  corporation  and  the  present 
facilities  for  credits,  the  capitalist  and  the  employer  were  one  and 
the  same  person.  Business  undertakings  were  then  carried  on  in 
comparatively  small  units.  The  employer  himself  furnished  all 
the  capital,  managed  the  business,  and  assumed  all  the  risks.  In 
other  words,  he  performed  all  the  functions  for  which  interest  and 
profits  are  received.  Since  the  functions  of  both  capital  and  the 
employer  were  united  in  the  same  person,  there  was,  in  actual  prac- 
tice, no  very  good  reason  for  separating  the  shares  or  compensa- 
tion of  these  two  factors.  Since  the  advent  of  corporations,  sys- 
tems of  credits  and  other  modern  conditions,  all  this  has  changed. 
Today  those  who  have  capital,  but  do  not  prefer  to  risk  it  in  their 
own  business,  usually  loan  it  to  those  who  have  business  abilities 
and  are  engaged  in  industrial  enterprises,  and  who  are  willing  to 
pay  the  current  rates  of  interest  on  such  loans.  Since  the  business 
units  have  grown  so  large  as  is  the  case  at  present,  it  is  usually 
found  that  those  who  have  the  capacity  for  the  successful  opera- 
tion of  a  large  undertaking,  but  who  lack  all  or  a  part  of  the 
capital  needed  therefor,  are  much  more  numerous  than  those  who 
have  both  such  capacity  and  the  requisite  capital.  Hence,  a  con- 
dition has  developed  under  which  business  is  largely  carried  on 
with  borrowed  capital.  Those  who  furnish  the  capital  receive  in- 
terest thereon.  Those  who  borrow  it  and  who  use  it  in  their  busi- 
ness pay  this  interest,  and,  as  compensation  for  their  services  of 
management  and  the  risks  they  assume,  receive  profits  or  the  sur- 

Digitized  by  VjOOQIC 


636  RAILROAD    COMMISSION   OP    WISCONSIN. 

plus  above  the  expenses.  This  does  not  mean  that  employers,  as 
a  rule,  have  no  capital  of  their  own  in  the  business  they  are  carry- 
ing on,  for  most  of  them  have  more  or  less  of  their  own  money  in- 
vested therein.  It  simply  means  that,  as  a  rule,  the  business  they 
are  doing  is  much  too  large  for  their  own  means,  and  that  they 
therefore  find  it  necessary  and  economical  to  use  the  capital  of 
others  as  well  as  that  of  their  own.  This  has  led  to  a  separation 
of  the  functions  of  the  capitalist  and  the  employer.  The  invest- 
ors or  capitalists  are  treated  as  a  class  by  themselves.  The  em- 
ployers, or  those  who  assume  all  the  responsibilities  for  the  man- 
agement and  the  risks  of  the  business,  are  treated  as  a  separate 
class.  To  the  extent  the  employers  are  investors  in  their  busi- 
ness, they  are  also  regarded  as  capitalists.  In  the  employers  more 
than  one  factor  of  production  are  thus  combined,  and  they  usu- 
ally share  in  the  proceeds  of  the  business  to  the  extent  of  each  of 
these  factors.  The  employers  simply  borrow  from  the  capitalists 
such  money  as  they  may  need,  and  for  the  use  of  this  money  pay 
stipulated  rates  of  interest  which  vary  with  the  lenders*  estimate 
of  the  security  of  the  loan.  This  money,  together  with  their  own 
money,  the  employers  use  in  their  business.  Such  borrowing 
simply  amounts  to  this,  that  the  employers  assume  the  control  and 
risks  of  these  loans  until  they  are  paid  back.  The  employer  is,  in 
fact,  the  owner  of  this  money  in  the  meantime.  He  pays  interest 
thereon  and  also  pays  all  the  other  expenses  of  the  business.  The 
balance  left  'after  all  expenses  have  been  met,  if  any,  is  called 
profits,  and  these  profits  constitute  the  employer's  compensation 
for  his  services.  These  are,  in  the  main,  the  facts  which  have 
caused  later  writers  on  business  and  economic  topics  to  enter 
upon  a  more  complete  analysis  of  the  functions  of  capital  and  the 
employer,  and  of  the  compensations  which  each  of  these  two 
factors  receive  for  the  part  they  play  in  producing,  marketing  and 
selling  the  products. 

Present  views  upon  these  matters  also  appear  to  be  in  line  with 
the  facts  which  have  thus  been  briefly  outlined.  Profits  are  now 
acknowledged  to  be  a  peculiar  form  of  income  which,  while  they 
diflfer  from  rent,  wages  and  interest,  occupy  about  the  same  rank 
when  it  comes  to  their  fundamental  importance.  Profits  are  a 
surplus  over  and  above  the  expenses  of  production.  They  are 
usually  identified  as  the  balance  left  over  after  the  claims  of  all 
other  factors  have  been  satisfied,  and  as  the  income  that  goes  to 
those  who  carry  on  the  business.     Those  who  carry^-on  thejbusi- 
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ness,  or  the  employers  or  entrepreneurs,  as  they  are  usually  called, 
are  regarded  as  co-ordinators  of  the  factors  of  production,  and  as 
the  assumers  of  the  risks  and  responsibilities  of  industrial  under- 
takings. In  other  words,  the  employers  under  modern  conditions 
assume,  on  their  own  responsibilities,  the  difficult  but  important 
tasks  of  so  directing  the  work  of  manufacturing,  marketing  and 
selling  the  products  that  any  given  amount  of  efforts  may  be  most 
effective  in  supplying  human  wants. 

The  work  of  the  employers  may,  in  a  general  way,  therefore 
be  said  to  consist  of  bringing  together  the  Jabor  and  capital  that 
may  be  required;  of  arranging  or  laying  the  general  plan  of  the 
business;  of  determining  what  is  to  be  produced  as  well  as  the 
methods  of  production ;  of  finding  the  market  and  arranging  for 
the  sale  of  the  products ;  they  superintend  or  watch  the  carrying 
out  of  their  plans,  sometimes  in  a  more  general  way  only,  but 
often  in  detail,  depending  upon  the  volume  and  the  nature  of  the 
business;  and  in  addition  to  this  they  also  assume  the  risks  that 
are  involved  in  their  undertakings.  In  other  words,  they  are  the 
general  directors  and  risk  takers  of  their  businesses.  Their 
functions  are,  in  fact,  so  numerous  and  varied  that  it  is  impossible 
in  a  brief  space  to  even  mention  them  all.  They  could  easily  be 
separated  into  several  distinct  classes. 

W^at  is  true  with  respect  to  the  varied  character  of  the  work 
of  the  employers,  is  also  true  with  respect  to  their  compensation 
for  this  work.  While  this  compensation,  when  considered  as  a 
whole,  is  called  profit,  it  could  undoubtedly,  upon  sufficient  analy- 
sis, be  divided  up  into  as  many  classes  as  the  work.  To  do  this, 
however,  is  very  difficult.  Profits,  being  a  surplus,  are  not  deter- 
mined by  any  one  set  of  principles.  They  are  the  result  of  the 
many  forces  that  affect  the  prices  at  which  the  products  sell  as 
well  as  the  cost  at  which  they  are  produced.  In  a  general  way, 
however,  it  can  perhaps  be  said  that  profits  are  made  up  of  the 
wages  of  managements,  of  speculative  gains  from  the  risks  which 
have  to  be  assumed,  and  of  gains  such  as  depend  on  chance  rather 
than  foresight,  and  of  gains  due  to  power  of  bargaining  and  other 
conditions  of  this  nature,  including  monopoly  powers. 

The  wages  of  management  and  superintendence  are  often  in- 
cluded in  the  operating  expenses.  This  is  especially  true  of  public 
utilities  and  of  most  other  corporations.  When  the  wages  so  paid 
include  full  compensation  for  such  technical  skill  and  ability  of 
management,  including  the  work  of  planning  the  operations(ltnd^^Tp 
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their  ultimate  direction  as  may  be  required,  and  when  this  com- 
pensation is  included  in  the  operating  expenses,    then   it  is  also 
clear  that  it  should  not  also  be  included  elsewhere  among  the  out- 
lays or  under  any  other  head.     Thus,  if  the  cost  of  both  superin- 
tendence and  management  is  included  as  wages  or  salaries  in  gen- 
eral expenses,  the  balance  between  the  outlays  and  the  receipts  of 
a  plant  need  not  be  large  enough  to  cover  these  costs.     There  are 
many  cases,  however,  where  all  of  these  costs  are  not  charged  di- 
rectly to  what  is  termed  the  cost  of  operation.     Superintendence, 
for  instance,  may  be  charged  to  this  cost,  while  management  ex- 
penses may  be  cared  for  out  of  profits.     Again,  a  part  of  these 
items  may  go  into  operating  expenses  and  the  remaining  part  into 
profits.     Practices  in  this  respect  vary  greatly,  not  only  as  between 
industries,  but  as  between  different  plants  in  the  same  industry. 
Since  there  are  variations  in  the  manner  in  which  these  costs  arc 
treated,  it  also  follows  that  before  any  hard  and  fast  conclusions 
are  drawn  from  the  figures  given  in  the  financial  reports  of  such 
enterprises,  it  is  necessary  to  determine  their  practices  in  this  re- 
spect.    The  amount  of  work  falling  upon  the  management  depends 
largely  upon  the  investment,  the  amount  of  business  that  is  done 
and  the  nature  of  the  same.     While  there  are  great  variations  in 
this  respect,  it  can,  perhaps,  be  said  that  the  amount  of  manage- 
ment that  is  required  in  a  business  depends  more  upon  the  circu- 
lating than  on  the  fixed  capital.     In  industries  where  the  propor- 
tion of  the  former  is  relatively  large,  the  work  of  the  management 
is  also  relatively  heavy,  and  vice  versa.     As  the  cost  of  the  man- 
agement bears  a  somewhat  close  relation  to  the  work  that  is  re- 
quired of  it,  it  also  follows  that  this  cost  is  comparatively  low  where 
by  far  the  larger  proportion  of  the  investment  consists  of  a  durable 
and  easily  managed  plant  which  requires  but  little  attention  after 
it  has  been  constructed  and  put  in  operation.     In  such  industries 
the  cost  of  the  management  constitutes  often  only  a  comparatively 
small  part  of  the  total  cost  of  the  investment,  although  this  is 
not  always  the  relation  that  exists  beween  this  cost  and  the  value 
of  the  products  of  such  utilities. 

Abilities  of  the  highest  order  are  often  required  for  the  suc- 
cessful operation  or  management  of  a  business  enterprise.  In 
many  industries  really  effective  superintendence  requires  the  high- 
est technical  skill  and  training.  When  it  comes  to  the  manage- 
ment proper,  so  much  may  not  be  needed  in  the  way  of  technical 
skill,  but  other  qualities  are  often  required  th|]lj.^|f^(even  rarer. 
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A  manager,  particularly  if  he  is  producing  for  the  general  market, 
must,  first  of  all,  have  a  thorough  knowledge  of  everything  that 
concerns  his  own  business.  He  must  have  the  power  of  fore- 
casting the  future,  of  foreseeing  the  broader  movements  that 
affect  both  production  and  consumption;  of  seeing  where  there 
are  opportunities  for  supplying,  if  not  for  creating  new  wants ;  of 
being  able  to  improve  old  methods  of  production  as  well  as  the 
products  that  are  made  for  the  miarket.  The  manager  must  be 
a  good  and  cautious  judge  not  only  of  the  present,  but  also  of  the 
future.  In  addition  to  this  he  must  also  be  a  leader  of  men,  able 
to  choose  efficient  and  conscientious  assistants  whom  he  can 
trust  and  rely  upon,  as  well  as  of  interesting  them  in  their  work 
so  as  to  bring  out  the  best  there  is  in  them.  While  doing  all 
this,  he  must  be  able  to  exercise  general  control  and  to  see  to 
it  that  the  main  plans  are  adhered  to  in  the  business  as  a  whole, 
and  to  so  engineer  the  different  processes  that  the  products  are 
turned  out  at  costs  that  are  low  enough  so  that  they  may  be  sold  at 
profits.  All  this  requires  a  high  order  of  ability,  judgment,  tact 
and  determination,  qualities  that  are  perhaps  more  dependent 
upon  natural  capacity  than  upon  technical  training.  There  are, 
of  course,  many  industries  which  are  operating  under  favorable 
conditions  and  where  the  duties  of  the  employer  are  less  exact- 
ing. The  products  they  supply  are  simple  and  require  little 
change.  The  methods  by  which  they  are  produced  are  uniform, 
well  settled  and  do  not  require  the  highest  technical  skill.  The 
markets  in  which  these  products  are  sold  are  also  well  established 
and  defined.  In  such  cases  the  operation  of  the  plants  is  often 
reduced  to  merely  routine  work.  This  is  the  situation  for  some 
of  the  public  utilities  and  for  many  other  undertakings. 

While  the  work  of  the  management  is  among  the  highest  classes 
of  work  that  is  performed  in  connection  with  any  enterprise  and 
often  requires  the  greatest  ability  in  order  to  attain  success,  it 
is  a  fact  that  managerial  ability  is  not  as  scarce  as  may  appear 
to  be  the  case  at  the  first  blush.  In  our  present  commercial  and 
industrial  processes  a  class  of  men  are  constantly  being  developed 
who  appear  to  be  quite  able  to  fill  these  ^sitions  as  they  become 
vacant  or  are  created.  The  result  of  this  is,  that  the  supply  of  al- 
most all  grades  of  managerial  ability  is,  in  most  cases,  equal  to 
the  demand.  In  view  of  these  facts  it  is  also  obvious  that  the  cost 
of  this  class  of  services  is  a  matter  that  is  not  entirely  independent  t 
of  ordinary  competitive  conditions.  igitizedbyCiOOglC 
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The  cost  of  the  executive  officers  alone  for  the  two  plants  in- 
volved in  these  proceedings  amounted  to  $6,014.68  in  1907,  to 
$6,447.50  in  1908,  and  to  about  $9,557.46  for  the  fiscal  year  end- 
ing June  30,  1909.  These  expenses  in  1909  consist  of  the  salaries 
of  the  president,  vice-president,  general  manager,  secretary  and 
treasurer,  assistant  secretary  and  treasurer,  auditor,  and  engineer. 
These  expenses  for  1907  and  1908  also  consist  of  the  same  items, 
with  the  exception  of  the  salaries  of  the  auditor  and  engineer, 
both  of  which  items  appeared  for  the  first  time  in  1909.  The 
salaries  of  the  president,  secretary  and  treasurer,  and  the  assist- 
ant secretary  and  treasurer  were  increased  during  the  latter 
year.  The  reasons  why  the  executive  expenses  were  higher 
in  1909  than  for  either  of  the  two  preceding  years  are  thus  easily 
acounted  for.  For  1907  and  1908  the  executive  salaries  consti- 
tuted less  than  2  per  cent  of  the  gross  earnings  and  about  3  per 
cent  of  the  total  operating  expenses.  For  1909  these  percent- 
ages stood  at  about  2.8  and  4.9  per  cent,  respectively.  These  rela- 
tions between  executive  salaries  on  the  one  hand,  and  the  gross 
earnings  and  operating  expenses  on  the  other,  are  somewhat 
lower  than  is  the  case  for  many  such  plants  and  slightly  higher 
than  is  the  situation  for  certain  other  plants  in  the  state.  There 
are  plants,  for  instance,  where  these  percentages  amount  to  as 
much  as  from  5  to  10  per  cent,  and  there  are  still  other  plants 
.where  they  are  as  low  as  from  1.5  to  about  3  per  cent.  Abso^ 
lutely  just  comparisons  of  this  nature,  however,  cannot  easily  be 
made,  since  this  would  imply  exactly  like  conditions  as  between 
the  plants  compared,  a  situation  which  is  rare  and  hard  to  dis- 
cover. But  while  not  exact,  these  comparisons  throw  some  light 
on  the  situation,  and,  therefore,  are  not  without  value  in  this 
connection. 

Whether  the  executive  expenses  in  this  case  are  unreasonably 
high,  is  something  that  can  be  determined  with  only  approximate 
accuracy.  In  passing  upon  this  question  the  size  of  the  plants, 
their  earnings  and  expenses,  the  conditions  under  which  they 
are  operating,  the  grade  of  men  required  for  safe  and  effective 
operation,  are  all  matters  that  should  be  carefully  considered. 
The  larger  the  plant,  the  more  numerous  the  customers,  the 
more  is  required  of  the  management.  High  grade  service  safely 
rendered  may  also  require  greater  efficiency  on  the  part  of  the 
management  than  if  the  standard  of  the  service  were  lower.  When 
tbp  3alaries  are  fixed  with  these  conditions  in  mind,  and  no  more 
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is  paid  than  the  amount  that  is  sufficient  to  insure  proper  and 
efficient  service,  there  is  little  to  be  said  regarding  the  salaries 
paid.  If,  on  the  other  hand,  the  salaries  are  kept  at  an  unreas- 
onably high  level  in  order  to  cover  up  earnings,  or  for  some 
other  reason  of  this  nature,  there  may  be  good  ground  for  criti- 
<isms. 

The  increase  in  the  executive  expenses  during  the  past  year 
for  the  plants  under  review  is,  as  stated,  partly  due  to  increases 
in  salaries,  and  partly  due  to  the  fact  that  additional  positions 
have  been  added  to  this  roll.  These  additions,  however,  should 
perhaps  be  regarded  as  new  additions  in  the  sense  only  that, 
while  the  plants  under  the  present  management  have  always  had 
the  benefit  of  the  services  of  both  an  engineer  and  auditor,  the 
cost  of  these  services  do  not  appear  to  have  been  charged  up  di- 
rectly against  these  plants  until  the  present  year,  but,  on  the 
contrary,  appear  to  have  been  borne  by  the  company  which  is  the 
owner  of  the  plants.  That  engineering  and  auditing  services 
within  reasonable  limits  are  proper  charges  to  expenses  for 
plants  of  this  size,  there  can  be  but  little  question.  And  as  the 
amounts  thus  charged  for  thdse  services  do  not  appear  to  be  un- 
reasonable at  the  present  time,  no  objection  can  be  raised  against 
these  two  items.  As  to  the  increase  in  a  few  of  the  remaining 
salary  items,  it  must  be  said  that,  while  they  may  appear  rather 
large,  such  facts  as  we  have  been  able  to  gather  upon  these 
points  up  to  the  present  time  make  it  appear  that  the  salaries,  as 
they  now  stand,  are  not  far,  if  anything,  out  of  line  with  the 
salaries  that  are  usually  received  for  similar  services.  It  is  true 
that  within  broad  limits  executive  salaries  vary  with  the  in- 
vestment and  the  volume  of  the  business  that  is  transacted,  but 
these  variations  are  not  always  so  adjusted  that  there  can  be  an 
exact  response  between  cause  and  effect.  For  instance,  a  dif- 
ference of,  say,  25  per  cent  in  the  cost  of  the  plant  or  in  the 
revenue  of  the  business  is  not  always  accompanied  by  corre- 
sponding differences  in  the  cost  of  the  management. 

The  functions  of  the  employer  or  entrepreneur  as  a  director 
or  manager  of  his  business  thus  consist  of  combining  and  di- 
recting the  factors  of  production  and  of  marketing  or  selling  his 
product.  The  efficiency  of  the  employer  in  this  capacity  is 
measured  by  the  maximum  amount  of  products  he  can  turn  out 
at  a  given  cost,  or  by  the  amount  by  which  he  can  keep  the  cost 
of  these  products  to  him  below  their  market  price.    TTieir  com- 
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pensation  for  this  work,  as  said,  is  usually  called  wages  of  man- 
agement. These  wages  are  sometimes  included  in  the  operating 
expenses  proper,  and  sometimes,  again,  omitted  from  these  ex- 
penses and  taken  directly  out  of  the  surplus  of  the  income  above 
these  expenses.  In  the  case  under  consideration  the  wages  of 
the  management  were  included  among  the  general  expenses,  or 
in  the  cost  of  operation  proper. 

The  managerial  functions  of  the  employer  would  thus  seem  to 
be  of  a  different  nature  from  his  function  as  a  risk-taker.  Since 
all  modern  business  is  based  on  production  for  the  markets  where 
the  products  are  exchanged,  it  necessarily  follows  that  all  busi- 
ness is  speculative  in  character  and  that  the  employer  is,  of  ne- 
cessity, a  speculator.  He  buys  laibor  and. capital  in  various  forms. 
He  employs  these  factors  in  the  production  of  things  which  he 
expects  or  hopes  to  sell  for  more  than  they  cost  him.  This  is 
true  not  only  for  the  manufacturer,  but  for  the  farmer  who,  in 
deciding  what  crop  to  raise,  is  guided  by  his  estimate  of  the 
probable  future  demand  and  prices  for  each  kind,  and  for  the 
merchants  when  he  is  endeavoring  to  determine  the  kind  of  goods 
he  can  sell  at  paying  prices.  In  fact,  there  is  an  element  of  risk 
in  practically  all  industrial  and  commercial  activities  of  life.  It 
is  today  the  very  essence  of  all  business.  The  most  successful 
risk-taker  is,  as  a  rule,  also  the  one  whose  surplus  or  profits  are 
the  largest.  Risk-taking  is  not  mere  chance.  It  involves  care- 
ful estimates,  not  only  of  the  cost,  but  of  salability  of  the  pro- 
ducts at  prices  that  will  yield  a  profit.  It  means  that  costs,  mar- 
kets, prices,  industrial  and  commercial  conditions  must  hz  care- 
fully studied  and  their  trend  estimated.  In  fact,  it  is  upon  the 
correctness  of  these  estimates  that  success  or  failure  largely  de- 
pends. To  correctly  estimate  the  probable  trend  of  these  condi- 
tions requires  knowledge,  foresight  and  sound  judgment.  It  re- 
quires ability  of  a  high  order.  They  are  matters  which  no  one 
can  completely  master,  but  in  which  some  become  much  more 
efficient  than  others.  While  the  elements  of  risk  may  thus  be 
minimized  by  study  and  observation,  they  can  not  be  entirely 
eliminated.  This  will  necessarily  remain  so  as  long  as  many  of 
the  conditions  mentioned  are  affected  by  conditions  that  are  be- 
yond any  employer's  control.  If  this  is  true,  then  it  would  also 
seem  that  the  efficiency  of  the  employer  as  a  risk-taker  should 
be  measured  by  the  receipts  he  is  able  to  obtain  from  a  given 
expenditure,  by  the  degree  to  which  the  factors  of  production  are 
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directed  into  the  most  remunerative  ventures,  or  by  his  ultimate, 
success  in  the  business  world. 

But  the  risks  are  much  greater  in  some  industries  than  fni 
others.  Where  the  products  depend  upon  fashions,  the  season,, 
or  where  they  are  of  a  perishable  character,  the  risks  may  be  ex- 
tremely great.  In  other  undertakings,  where  competition  is  in 
every  respect  unrestricted,  they  are  also  considerable,  though 
perhaps,  on  the  whole,  less  than  the  cases  just  mentioned.  Where 
some  special  favor,  such  as  patent  rights,  monopoly  powers,  or 
some  privilege  of  this  character  is  enjoyed,  the  risks  are,  of 
course,  less,  and  in  some  cases  may  be  very  small.  As  risk  is  ai> 
element  that  is  likely  to  affect  the  supply  of  both  business  ca- 
pacity and  capital,  it  is  often  found  that,  for  those  who  are 
successful,  the  profits  are  much  higher  where  the  risks  are  great 
than  where  they  are  comparatively  small.  That  this  should  be 
the  case,  is  only  natural ;  for,  after  all,  those  among  the  investors 
are  comparatively  few  who  do  not  attach  considerable  importance 
to  safety  or  who  are  not  willing  to  concede  a  part  of  their  pos- 
sible profits  tor  an  increase  in  the  security  of  their  investments. 

As  already  pointed  out,  the  greatest  risks  usually  prevail  in 
competitive  undertakings.  In  these  there  is  a  constant  struggle 
between  the  competitors  to  reduce  the  cost  of  production  and  to 
bring  about  other  changes  that  will  give  them  some  advantage  in 
the  markets.  Such  producers  have  no  way  of  controlling  the  sup- 
ply of  their  products ;  and  since  the  prices  of  the  same  are  there- 
fore beyond  their  control,  they  are  apt  to  suffer  from  any  im- 
provement in  the  method  of  production  on  the  part  of  any  of  their 
competitors  that  tends  to  either  reduce  the  cost  of  these  products 
or  to  enhance  the  demand  for  them  in  the  market.  The  uncer- 
tainties or  risks  that  are  arising  from  these  and  similar  sources  are 
often  extremely  great.  Even  the  ablest  and  most  foreseeing  of 
the  producers  are  often  taxed  to  the  utmost  in  holding  their  own 
in  the  market.  In  cases  where  they  are  protected  by  patent  rights 
or  enjoy  other  advantages  of  this  nature,  the  risks  are,  of  course,, 
somewhat  reduced.  But  the  security  which  is  derived  from  such 
sources  is  not  permanent.  Patent  rights  expire.  Improve- 
ments, both  in  organization  and  in  methods  and  machinery,  are 
constantly  going  on  Advantages  of  this  kind  are,  therefore, 
apt  to  disappear  at  almost  any  moment. 

In  industries  where  certain  monopoly  conditions  prevail,  such* 
as  public  utilities,    competitive    risks    are,   of    course,    of   much 
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smaller  importance.     In  such  industries  the  supply  is  under  con- 
trol and  there  is  no  direct  competition  in  the  sale  of  their  prod- 
ucts or  services.     There  are,  of  course,  exceptions  to   this,   but 
these  are  not  frequent,  nor  often  serious  or  permanent.     But  when 
direct  competition  exists  between  such  utilities,  it  is  in  the  very 
nature  of  things  most  destructive.     It  means  serious  losses  to  all 
the  competitors,  and  if  continued  for  some  time,  ruin  to  one  or 
the  other.     It  is  for  these  reasons  that  such  competition  is  usually- 
shortlived,  and  that  it  soon  ends  either  in  the  consolidation  of  the 
competing  companies  or  in  agreements  between  them  of  some  sort, 
under  which  prices  are  restored  and  maintained.     But,  as  said, 
such  conditions  are  now  not  very   frequent.    Waterworks   have 
little  or  no  other  direct  competition  to  contend  against  than  such 
water  supplies  as  may  be  obtained  from  wells  and  nearby  rivers 
and  lakes,  and  such  competition  is  not  often  serious  enough  to 
materially  affect  conditions.     This  is  also,  in  the  main,  true  for 
gas  and  electric  companies,  although  these  compete  some  as  be- 
tween each  other.     When  they  have  exclusive    franchises,   they 
can  meet  with  no  direct  competition,  and  even  when  their  fran- 
chises are  not  expressly  exclusive  they  are  often  practically  so  in 
effect.     Both  may  suffer  some  from  such  substitutes  as  oils  and 
acetylene  plants,  but  even  such  competition  is  seldom  met  with  as 
long  as  rates  are  held  down  to  reasonable  limits.    Gas  and  electric 
current  used  for  power  have,  of  course,  to  contend  against  each 
other  as  well  as  against  steam,  but  the  seriousness  of  this  is  usually 
materially  reduced  by  the  fact  that  each,  to  a  certain  extent,  has  a 
field  of  its  own  to  supply.     That  is,  there  are  certain  demands  for 
power  in  each  case  that  are  best  served  by  one  or  the  other  of  the 
utilities  mentioned,  or  in  which  each  has  some  advantage  over  the 
other.     In  considering  everything,  therefore,  these  utilities  do  not 
appear  to  be  as  great  sufferers  from    either   direct    or    indirect 
competition  as  is  the  case  in  most  competitive  undertakings. 

But  there  are,  in  public  utilities  as  well  as  in  other  industries, 
other  than  competitive  risks.  In  the  construction  and  operation  of 
such  plants  many  accidents  may  be  met  with  and  many  mistakes 
may  occur.  While  some  of  these  might  have  been  foreseen  and 
prevented,  others  may  be  beyond  human  intelligence  and  grasp. 
Many  examples  of  this  might  be  mentioned.  Such  plants  may 
also  be  injured  by  the  diversion  of  the  growth  of  the  city  in  a 
different  direction  from  that  expected  when  the  plants  were  built; 
by  the  failure  of  the  city  to  grow^  as  rapidly  as  expected  or  as 

Digitized  by  VjOOQIC 


STATE  JOUBNAL  PTO.  CO.  V.  MADISON  GAS  A  ELECTRIC  CO.      645 

rapidly  as  the  plant  had  made  preparations  for ;  by  the  failure  of 
the  city  to  grow  at  all,  as  well  as  by  decreases  in  its  population 
and  industries;  by  actions  of  the  local  and  other  authorities  by 
which  unprofitable  extension  may  be  required,  the  rates  reduced, 
or  other  burdens  imposed,  as  public  utilities  usually  have  to  fur- 
nish adequate  service  whether  it  is  paying  or  not.  In  the  case  of 
such  losses  the  owners  or  employers  are  the  first  to  suffer,  as  their 
share  of  the  proceeds  is  not  fixed  but  has  to  take  what  is  left  after 
the  other  claims  have  been  met.  Wages,  salaries,  supplies,  taxes, 
interest  on  the  bonds  or  notes,  etc.,  must  be  paid  by  the  employers 
or  the  business  will  stop  or  go  into  receivership.  If  the  earnings 
are  only  large  enough  to  cover  these  outlays,  the  employer  will 
have  to  go  without  his  pay.  There  is  no  escape  from  this.  In 
view  of  these  and  other  facts,  it  is  clear  that  public  utilities  are 
not  entirely  exempted  from  risks  and  that,  therefore,  there  is  a 
speculative  feature  about  them  for  which  their  owners  are  entitled 
to  something  in  the  way  of  speculative  gains. 

To  state  even  approximately  what  the  speculative  gains  or  the 
compensations  for  the  risks  which  employers  assume  for  society 
should  amount  to  in  the  various  industries,  is,  of  course,  difficult. 
The  data  so  far  collected  upon  these  points  are  not  as  complete  as 
they  might  be.  Comparatively  few  enterprises  issue  regular  re- 
ports showing  their  earnings  and  expenses  in  detail.  Those  which 
issue  such  reports  usually  show  the  total  profit  in  a  lump  sum, 
making  no  attempts  to  separate  this  item  among  its  constituent 
elements.  In  fact,  the  classification  of  the  various  property  earn- 
ings, expense  and  other  items  on  the  records  of  most  enterprises 
is  quite  likely  to  differ  from  the  classification  of  these  elements 
by  economists.  But  while  all  this  is  true,  it  is  nevertheless  a  fact 
that  there  are  few  elements  in  any  business  concerning  which 
fairly  reliable  information  cannot  be  had  if  the  proper  efforts  are 
made  to  obtain  them.  A  close  study  and  observation  of  the 
actual  facts  in  the  business  world,  as  well  as  of  the  reports  in 
which  the  results  of  the  various  business  operations  are  summar- 
ized, can  liardly  fail  to  throw  a  great  deal  of  light  upon  questions 
of  this  character. 

In  monopolistic  industries  the  average  profits  are  often  greater 
than  in  competitive  ones.  That  this  should  be  the  case  is  only 
natural,  for  the  former  control  the  supply  of  their  products  and 
are,  therefore,  quite  generally  in  position  to  charge  such  prices 
for  the  same  as  will  yield  the  greatest  net  returns.     In  fact,  the 

Digitized  by  VjOOQIC 


€46  BAILROAD    COMMISSION    OF    WISCONSIN. 

chief  peculiarity  of  monopoly  prices  is  found  in  the  control  which 
monopolies  have  over  the  supply.  In  other  words,  the  former  are 
governed  through  the  control  of  the  latter.  In  competitive  indus- 
tries the  magnitude  of  the  profits  depends  on  the  managing  ability, 
foresight,  bargaining  skill,  and  good  fgrtune  of  the  employers. 
In  monopolistic  industries  profits  rest  on  these  qualities  as  well 
as  on  an  additional  element  which  is  of  the  greatest  importance, 
namely,  the  ability  of  the  monopolist  to  control  the  supply,  which 
usually  results  in  fixing  prices  at  the  point  where,  as  said,  they 
will  yield  the  highest  net  profits.  Competitive  profits  tend  to- 
wards the  minitoum;  monopoly  profits  tend  towards  the  maxi- 
mum. The  latter  profits  are  also  apt  to  have  greater  stability 
than  the  former.  This  applies,  in  varying  degrees,  to  all  kinds  of 
monopoly  advantages,  or  to  public  utility  corporations  as  well,  to 
^ood  will,  patent  rights  and  other  privileges  of  this  character. 

Regardless  of  these  facts  there  appear  to  be  many  enterprises 
of  a  monopolistic  nature,  such  as  public  utilities,  that  are  not 
even  earning  the  average  profits,  but  are  actually  losing  money 
from  year  to  year.  That  this  is  the  case  is  clearly  shown  by  their 
financial  reports  and  records.  In  some  instances  this  is  due  to 
lack  of  customers,  or  to  the  fact  that  the  places  where  the  utilities 
are  located  are  too  small  to  furnish  the  requisite  number  of  cus- 
tomers or  volume  of  sales  that  are  necessary  for  a  paying  busi- 
ness. In  other  cases,  again,  it  is  due  to  such  adjustment  to  the 
rate  schedules  that  the  proper  extensions  of  the  business  is  effect- 
ively prevented.  In  still  other  cases  it  is  found  in  the  fact  that 
the  rates  charged  are  too  low  to  yield  a  profit.  This  is  sometimes 
the  case  when  the  rates  are  fixed  by  the  municipality.  In  some 
cases  such  losses  are,  therefore,  due  to  conditions  that  may  be  re- 
moved through  more  efficient  management  and  more  equitable  rate 
schedules,  while  in  other  instances  they  seem  to  be  beyond  remedy 
until  the  places  which  the  utilities  are  serving  have  attained  their 
proper  growth  or  development. 

But  while  many  public  utilities  are  losing  money,  there  are  also 
a  great  many  of  them  that  are  making  good  profits.  While 
these  profits  are  not  often  as  large  as  appears  to  be  the  general 
belief,  they  are  often  above  what  appears  to  be  the  average  run  of 
profits  in  many  other  industries.  A  close  examination  of  a  great 
many  financial  reports  show  that,  while  some  utilities  are  not  earn- 
ing their  operating  expenses,  including  the  wages  of  management 
and  interest  on  the  investment  at  current  rates,  others  are  earning 
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a  great  deal  more  than  this.  The  present  situation,  therefore,  is, ' 
that  the  speculation  and  other  gains  vary  from  nothing  up  to  sums 
that  amount  to  several  per  cent  on  the  investment.  Just  what  the 
average  speculative  gains  of  gas  and  electric  plants  amount  to  at 
present  is,  therefore,  a  matter  that  is  difficult  to  estimate.  Where 
such  gains  actually  exist,  they  appear  to  amount  to  sums  that 
vary  from  1  to  10  or  more  per  cent  on  the  investment.  When 
interest  on  the  investment  is  figured  at  6  per  cent,  there  are  plants 
that  show  a  surplus  above  this  that  runs  up  to  about  a  like  amount 
on  what  appears  to  be  fair  valuations  of  the  plants.  As  gas  and 
electric  plants,  generally  speaking,  may  be  regarded  as  fairly  safe 
enterprises,  especially  after  they  once  have  reached  a  paying  basis, 
safer  in  fact  than  many  competitive  undertakings,  the  speculative 
gains  in  the  former  should  also  be  measured  by  a  lower  standard 
than  those  which  might  prevail  for  the  latter.  While  this  is  true 
as  a  general  proposition,  it  does  not  apply  in  every  case,  nor  is  it 
always  the  view  investors  take  of  it.  The  plants  in  question  here, 
however,  are  favorably  situated.  Their  earnings  appear  safe  and 
are  gradually  growing  larger,  and  they  enjoy  fairly  good  credit, 
which  is  indicated  by  the  prices  at  which  their  bonds  are  selling. 

The  processes  of  the  equipment  involved  in  producing  and  de- 
livering g^s  to  consumers  are  usually  assumed  to  be  more  fully 
developed  and  subject  to  fewer  changes  than  the  processes  and 
equipments  that  are  involved  in  producing  and  delivering  elec- 
tricity. As  these  assumptions  appear  to  be  in  accordance  with  the 
facts,  it  would  also  seem  to  follow  that  the  risks  involved  are 
somewhat  lower  for  gas  than  for  electric  plants  and  that,  for  this 
reason,  the  latter  kind  of  plants  are  entitled  to  somewhat  greater 
profits  than  the  former.  Just  what  this  difference  should  amount 
to,  is  a  question  that  largely  depends  upon  the  conditions  in  each 
case  and  concerning  which  no  general  rules  can  be  laid  down  that 
are  likely  to  amount  to  a  great  deal. 

In  view  of  the  facts  that  have  thus  been  presented  in  relation 
to  this  subject,  it  may  be  said  that  the  witnesses  for  the  respond- 
ent placed  that  part  of  the  return  on  the  investment  which  might 
properly  be  termed  profits  at  rather  high  figures ;  and  that  under 
the  circumstances  in  this  case  it  is  not  unreasonable  to  limit  the 
profits  to  from  IJ.^  to  2  per  cent  on  a  fair  valuation  of  the  gas 
plant  and  from  2  to  23/^  on  a  fair  valuation  of  the  electric  plant. 
Such  rates,  in  addition  to  an  allowance  of  6  per  cent  in  each  case 
for  interest,  would  seem  to  be  fair  to  the  present  owners  as  well 
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as  sufficient  to  secure  both  the  business  capacity  and  capital  that 
are  required  in  this  particular  case.  It  would  not  be  unreasonable 
to  limit  the  returns  for  both  interest  and  profit  to  not  less  than 
from  iy2  to  8  per  cent  on  a  fair  valuation  of  the  gas  plant,  and 
to  not  less  than  8  per  cent  on  a  fair  valuation  of  the  electric  plant. 
Profits  often  also  contain  other  elements  of  gain,  such,  for  in- 
stance, as  are  derived  from  unforeseen  and  fortuitous  circum- 
stances and  from  superior  power  of  bargaining.  The  former  of 
these  two  classes  of  gains  would  rather  seem  to  be  the  result  of 
chance.  They  depend  upon  sudden  changes  in  the  demand,  tem- 
porary shortage  of  goods  on  the  part  of  competitors,  and  other 
conditions  of  this  nature,  rather  than  on  foresight  and  good  busi- 
ness judgment.  Such  gains,  nevertheless,  are  often  of  consider- 
able importance  and  may  be  of  material  aid  in  the  success  of  an 
enterprise.  The  gains  of  bargainings  are  also  often  of  the  great- 
est importance.  They  consist  of  the  ability  to  buy  at  the  lowest 
and  sell  at  the  highest  possible  prices.  In  actual  practice  it  often 
happens  that  the  shrewder  one  of  the  bargaining  parties  can  sell 
for  higher  than  his  lowest  price  and  buy  for  lower  prices  than 
those  he  might  have  been  ready  to  pay,  and  that  his  advantages 
in  these  respects  are  simply  due  to  the  fact  that  he  has  the'  ability 
to  drive  the  closest  bargains.  These  powers  may  be  due  to 
greater  natural  capacity,  to  better  and  more  complete  information 
upon  the  matters  involved,  and  to  several  other  causes.  In  any 
event,  it  is  a  valuable  power  to  possess  as  it  frequently  leads  to 
considerable  increases  in  the  profits  of  a  business. 

In  passing  upon  these  matters,  however,  it  should  be  borne  in 
mind  that  under  present  industrial  conditions  the  best  interests 
of  society,  as  a  whole,  are  subserved  when  the  share  of  each  factor 
of  production  is  high  enough  to  cause  a  free  and  unrestricted  flow 
of  labor,  capital  and  business  ability  info  the  various  utilities.  If 
wages,  interest  and  profits  are  not  high  enough  to  attract  the 
factors  which  they  represent,  then  these  factors  will  not  enter 
the  utility  business.  The  result  of  this  is  clear.  If  either  or  all 
of  the  factors  refuse  to  enter  this  field,  then  no  service  of  the  kind 
these  utilities  render  will  be  furnished,  and  the  people  may  have 
to  forego  what  may  have  become  necessities  to  them.  In  order  to 
obtain  such  service,  therefore,  it  is  absolutely  necessary  that  the 
wages  paid  should  be  high  enough  to  attract  competent  workmen, 
superintendence  and  management :  that  the  interest  paid  on  the 
capital  legitimately  invested   should  be    sufficient   to   attract  the 
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necessary  capital  into  these  enterprises;  and  that  the  speculative 
and  other  gains  should  be  high  enough  to  induce  employers  to  en- 
ter these  industries  as  co-ordinators  of  the  other  factors  of  pro- 
duction therein  and  as  assumers  of  all  risks  and  responsibilities 
that  are  involved  in  their  operation.  From  these  facts  there  is  no 
escape.  From  this  it  also  follows  that  the  rates  fixed  for  the 
services  rendered  by  such  utilities  must,  in  the  long  run,  be  high 
enough  to  attract  the  various  factors  of  production,  or  to  induce 
the  employer  to  enter  upon  such  enterprises  and  to  become  re- 
sponsible for  the  risks  that  are  involved. 

From  the  facts  already  presented  we  have  seen  that  the  average 
net  earnings  during  the  period  under  review  amounted  to  fully 
754  per  cent  on  the  cost  of  the  gas  plant,  and  to  more  than  8  per 
cent  on  the  cost  of  the  electric  plant.  It  has  also  been  pointed  out 
that  for  some  of  the  more  recent  years  the  net  earnings  have  ex- 
ceeded the  average  net  earnings  for  the  entire  period.  These  facts 
lead  to  the  questions:  Are  the  present  net  earnings  of  these 
plants  assured?  and  are  they  high  enough  to  warrant  any  reduc- 
tions in  the  rates?  In  order  to  answer  these  questions,  it  is,  as 
stated  above,  necessary  to  examine  some  of  the  expense  and  other 
items  for  the  more  recent  years  a  little  more  fully.  Such  exami- 
nation follows:  > 
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TABLE  XV. 
Ikoome  Account  for  (J as  Plant. 
For  the  Fiscal  Year  Enrlini;  June  3J,  19.>3.  &ad  for  the  Calendar  Years  Endinsr  Dec.  31 

1908  and  1907. 


Flsi-al    .vear 

ending  June 

3C»,  1909. 

Calendar 
year  ending 
Dec.  31.1908. 

$128,677  43 

5,U75  12 

126  61 

Calendar 
!year  end4n«r 
Dec.  31, 1907. 

GROSS  EABKINGS. 

Illumination  and  domestic  fuel 

1133.493  24 

5,845  29 

195  27 

$115.247  02 

Industrial  fuel 

5,972  88 

Power 

147  72 

Total  from  sales 

1139,533  HU 
1.738  73 

$134,679  16 
1.756  51 

$121,367  62 

Forfeited 'discounts 

1,271  83 

Total  ea-nlnffs 

•141,272  53 
1.200  00 

$136,435  67 
1.143  93 

$122  639  45 

Bad  debts 

1,200  OO 

Gross  earnincrs 

8140.072  53 

$135,291  74 

$121,439  45 

OPERATING  EXPENSES. 

Coal  jras  manufacture 

$15,239  67 
43.753  76 

130.612  39 

Water  tras  manufacture 

153,035  79 

37.202  90 

Total  cost  of  manufacture 

$53,035  79 
1.829  99 

^8.963  43 
3.134  53 

$67,815  29 

Cost  of  gas  used  hy  Co 

19  110  21 

Net  cost  of  manufacture* 

S51.205  80 

^5,858  90 
1  00 

?48.705  08 

Decrease  of  gas  In  holder 

89  56 

Net  cost  of  gas  in  holder 

»I,2ft5  80 
10.051  56 
4.730  06 
9. 656  97 
3.618  45 
3.352  58 

$55.859  90 
11.116  36 
4.724  12 
8.059  23 
3.490  62 
3,369  45 

$48  794  64 

Distribution 

11,430  42 
5  056  55 

Collection 

General 

,   353  57 

New  business 

3.124  83 

Taxes 

2  922  57 

Total  operating  expenses 

?82.rtI5  42 

$86,619  68 

$77,682  58 

Net  earn  I  ngs  from  operation 

157,457  11 
7.891  33 

$48,672  06 
7.722  77 

$42  756  87 

Depreciation.  2 <ir   sinking  fund  basis 

7  451  86 

Balance  for  interest  and  profit 

$49,565  78 

$40,949  29 

$36,305  01 

Digitized  by  VjOOQIC 


STATE  JOXJRNAIi  PTG.  CO.  V.  MADISON  GAS  *  ELECTRIC  00.      651 


TABLE  XVT. 

Inoomb  Ago'  unts  for  trc  Electric  Plant. 

For  the  Fl^al  Year  Ending  June  30.  IflOO.  and  for  the  Calendar  Years  Endinir  Dec. 

31.  1W6.  and  1907. 


Fiscal  .year 

endlnsr  June 

30.  1909. 

Calendar 
.year  endloff 
Dec.  3.1908. 

Calendar 
year  endinir 
Dec.31, 19J7. 

GROSS  EARNINGS. 

Arc 

115.522  43 
1U.901  75 
21.  U9  08 
17.397  98 

tl5.280  15 

138,185  58 

19.489  06 

17.829  00 

$14,599  47 

I  ncandesc^nt 

135.542  96 

Power 

18,823  63 

Traction 

8t<>Ain  heat 

16,477  00 

Thawinir  Dloes 

5  73 

Total  from  sales 

$199,271  24 
611  72 

1190,783  89 
640  92 

$185,488  78 

Forfeited  dlsjcounts 

509  37 

Total  earnlngTs 

tl99.892  9o 
1.200  00 

8191.424  71 
1.162  94 

$185,968  15 

Bad  debtH 

1.115  36 

Gross  eamlnAf.s 

tl98.t8V2  W 

r,841  32 

3.258  31 

49,993  61 

64  40 

1190.261  77 

$11,504  23 

5.683  79 

50,506  75 

133  2) 

$184,842  79 



OPERATING  EXPENSES. 

flteann  ireneratlon 

$36,891  47 

Gas  irenerat  Ion 

26.254  06 

Turbine  (r«*ne ration 

17.258  11 

Htorajre  batten*  exDense 

196  78 

Total  oo^t  of  treneratlon 

161.1.57  64 
3.U85  W 

i87.8-.'8  06 
3.430  04 

$80,600  41 

Cost  of  current  used  by  Co 

4,1^  87 

Net  cost  of  tf enerat  Ion 

158.071  66 
19.098  02 

4.:t8:^  48 

13.011  97 
1..3HI  35 
4.3*7  42 

$64,398  0> 
18.468  67 
.3.955  82 
10.112  40 
2.n4  35 
4.383  55 

$76. 444  54 

Distribution      

17.564  87 

Collection 

General 

New  business 

3,960  31 
12. 107  13 
4,0t?2  07 

Taxes 

3,377  43 

Total  operating  exi^enses $100. 293  W  !    $H'3. 732  81 


Net  earninjrs  from  operation.. 
Depreciation,  st raifrht  line 


Balance  for  Interest  and  profit. 


$98.  .%W  0»i 
25.029  11 


$73.:^69  95 


$Ki.528  96 
24.6in  6t> 


$6I.8:H5  30 


$117.  .516  35 


ll>7.326  44 
20.858  63 


$46,467  81 
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The  facts  in  question  for  the  gas  plant  are  given  in  table  XV. 
These  facts,  with  the  exception  as  to  the  number  of  the  accounts 
and  certain  details,  do  not  differ  very  much  from  the  data  pre- 
sented in  table  XII.  For  corresponding  years  the  gross  earnings 
are  about  the  same  in  both  tables.  In  the  cost  of  manufacture 
and  distribution  there  are  some  changes  which  extend  to  the  ar- 
rangement of  the  items,  due  to  the  treatment  in  the  accounts  and 
reports  of  the  company,  of  the  cost  of  gas  lost  or  unaccounted 
for;  and  due  further  to  the  fact  that  the  cost  of  gratuitous  work 
of  the  company  was  reduced  from  $3,679  to  $2,500  for  the  cal- 
endar year  1908,  and  from  $6,280.30  to  $.3,000  for  the  calendar 
year  1907.  The  company  has  now  so  changed  its  rules  that  in 
the  future  comparatively  little  gratuitous  work  will  be  performed. 
Because  of  this  fact  it  was  deemed  proper  to  eliminate  such  costs 
in  the  past  from  the  figures  upon  which  the  future  rates  are 
largely  based.  The  amounts  expended  for  new  business  for  the 
calendar  years  1908  and  1907  were  also  regarded  as  being  in  ex- 
cess of  future  requirements  for  these  purposes  and  were,  there- 
fore, reduced  from  $4,010.10  to  $3,490.62  for  the  former  year, 
and  from  $10,299.34  to  $3,124.23  in  the  latter.  For  the  calendar 
year  ending  June  30.  1909,  on  the  other  hand,  the  amount  ex- 
pended for  new  business  was  regarded  as  insufficient  for  future 
needs  and  was,  therefore  increased  from  about  $1,469  to  about 
$3,618.  These  changes  were  not  made  until,  after  a  careful  in- 
vestigation into  the  matter,  we  had  become  convinced  that  these 
expense  items  were  somewhat  out  of  line  with  the  ordinary  re- 
quirements for  such  purposes  under  conditions  such  as  those  un- 
der which  the  plants  in  question  are  operated.  While  these 
changes  may  not  greatly  affect  results,  they  are  not  without  im- 
portance in  the  case. 

The  respondent  claims  that  up  to  June  30,  1909,  its  expenses 
for  work  growing  out  of  these  proceedings  and  in  connection 
with  the  requirements  of  this  Commission  amounted  to  some 
$23,573.83.  This  amount  in  its  reports  is  divided  equally  be- 
tween the  two  plants,  each  being  charged  with  $421.91  and 
$7,735.40,  respectively,  for  the  calendar  years  1907  and  1908, 
and  with  $5,696.88  for  the  fiscal  year  ending  June  30,  1909. 
The  changing  of  the  report  from  the  calendar  year  to  the  fis- 
cal year  necessarily  resulted  in  some  duplication  of  these,  inso- 
far as  the  reports  are  concerned.  These  duplications  for  both 
plants  amounted  to  about  $4,134.53,  a  fact  that  should  be  noted 
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in  studying  the  figures  in  the  table.  These  expenses,  which  are 
termed  Commission  expenses,  consist  of  legal  expenses,  the  cost 
of  expert  witnesses,  clerical  work,  a  proportion  of  the  salaries 
of  the  officers  and  engineers  of  the  company,  and  certain  other 
minor  items.  Of  these  charges  the  l^;al  expenses,  the  cost  for 
the  services  of  experts,  and  at  least  a  part  of  the  cost  of  the 
clerical  work,  including  certain  other  items,  undoubtedly  repre* 
sent  actual  outlays,  while  certain  other  items,  such  as  those 
more  immediately  connected  with  the  company's  own  officers 
and  regular  employes,  have  probably  found  their  way  into  the 
regular  operating  expenses  of  the  plant.  Just  what  proportion 
of  the  Commission  expenses  is  thus  represented  by  actual  out- 
lays on  the  one  hand,  and  by  some  proportion  of  the  regular  ex- 
penses of  the  plants  on  the  other,  cannot  be  definitely  determined 
until  all  items  have  been  finaUy  adjusted.  In  the  meantime  it  is 
piobaUy  fair  to  assume  that  the  above  is  an  approximately  cor- 
rect statement  of  the  facts,  and  that  these  facts  should  be  con- 
sidered in  passing  upon  this  item. 

That  many  expense  items  of  this  kind  are  of  such  character  that 
they  should  be  taken  into  account  in  the  readjustment  of  the  ex- 
penses for  the  purpose  of  this  case,  would  seem  to  be  fairly 
clear.  At  the  same  time  it  is  also  true  that  these  costs  require 
the  same  scrutiny  as  many  other  costs.  The  operating  expenses 
in  all  such  cases  as  the  one  now  before  us  should  include  all 
legitimate  and  necessary  outlays  for  the  operation  and  the  carry- 
ing on  of  the  business  of  the  plant,  but  no  more  than  this.  Fur- 
thermore, proceedings  of  the  kind  we  are  now  dealing  with  are 
not  of  annual  occurrence.  In  view  of  this  fact,  it  also  seems 
that  the  greater  part  of  the  Commission  expenses  included  above 
should,  for  the  purposes  of  this  investigation,  be  distributed 
over  more  than  one  year.  In  fact,  it  would  hardly  be  just  to  the 
consumers  to  include  aU  such  items  in  the  costs  upon  which  the 
rates  for  an  indeterminate  period  in  the  future  are  based. 

In  accordance  with  this  reasoning,  the  Commission  expenses 
for  the  gas  plant  were  reduced  from  $431.91  to  $362.85  in  1907, 
from  $7,735.40  to  $2,225  in  1908,  and  from  $5,696.88  to  $2,130 
for  the  fiscal  year  ending  June  30,  1909.  It  is  believed  that 
these  corrections  are  fair  to  both  sides  of  this  case. 

The  total  operating  expenses  proper  of  the  gas  plant,  as  thus 
readjusted,  amount  to  about  $82,615.42  for  the  fiscal  year  end- 
ing June  30,  1909,  to  about  $86,619.68  for  the  calendar  year 
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1908,  and  to  about  $77,682.58  for  the  calendar  year  1907.  When 
these  expenses  are  increased  by  depreciation  figured  on  a  2 
j>er  cent  sinking  fund  basis,  they  foot  up  to  $90,606.75,  $94,342.43 
•and  $85,134.44  for  the  same  years  in  the  same  order.  As  the 
total  gross  earnings  for  these  years  given  in  the  same  order  were 
$140,07«.53,  $135,291.74  and  $121,439.45,  the  net  earnings  for 
the  investment  amount  to  $49,565.78  for  the  fiscal  year  ending 
June  30,  1909,  to  $40,949.29  for  the  calendar  year  1908,  and  to 
$36,305.01  for  the  calendar  year  1907.  If  depreciation  is  figured 
on  a  4  per  cent  sinking  fund  basis  instead  of  on  a  2  per  cent  basis 
as  above,  the  net  earnings  would  be  somewhat  higher  than  the 
figures  just  given. 

The  net  earnings,  which  are  thus  available  for  returns  on 
the  investment,  are  the  figures  which  go  as  far  as  any  in  indicat- 
ing whether  there  is  room  for  any  reductions  of  the  rates  in  this 
case.  What,  then,  do  these  net  earnings  amount  to  when  capi- 
talized at  the  rates  of  interest  and  profits  which  have  been  found 
to  be  reasonable  in  this  case?  The  net  earnings  for  the  fiscal 
year  1909,  wtiich,  as  stated,  amounted  to  $49,565.78,  are  equal 
to  about  7yi  per  cent  on  a  valuation  of  the  plant  of  about 
$660,088.  The  net  earnings  for  the  calendar  year  1908,  amount- 
ing to  $40,949.29,  are  equal  to  7%  per  cent  on  about  $545,990. 
The  net  earnings  in  1907  were  $36,305.01,  and  amount  to  7V^ 
per  cent  on  about  $468,130.  These  facts  show  that  the  plant  is 
earning  reasonable  returns  on  a  valuation  that  is  somewhat 
greater  than  the  fair  value  of  the  same  as  determined  herein. 
When  taken  in  connection  with  other  pertinent  facts  presented 
herein,  as  well  as  in  connection  with  the  fact  that  the  conditions 
surrounding  the  plant  are  such  that  its  business  is  gradually  in- 
creasing, it  appears  to  us  that  the  gas  rates  require  some  read- 
justment. In  view  of  the  fact  that  71/2  per  cent  on  the  value  of 
this  plant,  which  was  placed  at  about  $412,000,  amounts  to  only 
$30,900,  no  other  conclusion  would  seem  to  be  fair. 

For  the  electric  plant  the  facts  under  ihvestigfation  are  given 
in  table  XVI.  About  the  only  changes  in  these  figures  from 
those  presented  in  table  XIII,  outside  of  the  transfer  from  dis- 
tribution to  generation  of  the  cost  of  current  lost  and  unaccounted 
for,  made  at  this  point,  are  those  which  have  been  classed 
as  Commission  expenses.  This  item,  in  this  case,  was  treated  in 
the  same  manner  as  that  described  for  the  gas  plant.  That  is, 
it  was  examined,  adjusted,  and  spread  out  over  a  longer  period 
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instead  of  being  charged  to  only  one  year^  or  included  in  the 
figures  alone  which  enter  into  the  determination  of  reasonable 
rates.  In  the  reports  of  the  company  the  electric  plant,  as  ex- 
plained above,  was  charged  with  the  expense  in  question  to  the 
extent  of  $5,696.88  for  the  fiscal  year  1909,  and  of  $7,735.39  and 
$471.15,  respectively,  for  the  calendar  years  1908  and  1907. 
In  the  above  table  these  items  were  changed  to  $2,870  for  1909, 
and  to  $2,775  and  $530.21  for  the  other  two  years  in  order. 

For  the  year  ending  June  30,  1909,  not  taken  up  in  table 
XIII,  several  changes  from  the  company's  report  were  made 
on  account  of  the  inclusion  in  operating  expenses  of  items  that 
seemed  to  be  properly  dassed  as  renewals  and  as  such  taken 
care  of  by  the  allowance  for  depreciation.  The  items  affected 
and  the  amounts  deducted  were:  repairs  of  storage  battery, 
$900.00,  meter  maintenance  $1,143.85,  arc  lamp  repairs  $300.00, 
transformer  maintenance  $640.98,  and  renewal  of  incandescent 
lamps,  $4,442.60. 

For  the  years  now  under  discussion  the  operating  expenses 
for  the  electric  plant,  as  thus  modified  and  shown  in  table  XVI, 
and  when  depreciation  and  interest  are  not  included  therein, 
amount  to  $100,293.90  for  the  fiscal  year  1909,  and  to  $103,732.81 
and  $117,516.35,  respectively,  for  the  two  calendar  years  1908 
and  1907,  If  these  expenses,  in  turn,  are  increased  by  deprecia- 
tion on  the  straight  line  basis,  which,  in  this  case,  amounts  to 
$25,029.11  for  1909,  $24,693.66  for  1908,  and  $20,858.63  for 
1907,  and  deducted  from  the  gross  earnings,  as  shown  in  the* 
table,  the  balance  left  for  interest  and  profit  on  the  value  of  the 
plant  was  about  $73,369.95  for  the  fiscal  year  ending  June  30, 
1909,  $61,835.30  and  $46,467.81,  respectively,  for  the  calendar 
years  1008  and  1907. 

The  net  earnings  just  given,  when  capitalized,  are  found  to 
give  values  that  are  considerably  in  excess  of  those  which,  as 
shown,  have  been  determined  upon  herein  as  the  fair  value  of  the 
electric  plant.  The  net  earnings  for  the  fiscal  year  1909,  for 
instance,  are  equal  to  8  per  cent  on  about  $917,125,  while  the 
net  earnings  for  1908  and  1907  were  equal  to  about  8  per  cent  on 
$772,930  and  $580,850,  respectively.  If  depreciation  had  been  fig- 
ured on  a  4  per  cent,  or  even  on  a  2  per  cent  sinking  fund  basis 
instead  of  on  the  straight  line  basis,  the  net  earnings  would  have 
been  even  greater  than  those  just  given.  This,  in  turn,  would  also 
have  increased  the  capitalized  values  of  the  plant.     Without  going 
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further,  it  can  be  said  that  the  earnings  of  the  electric  plant  have 
reached  a  point  where  a  readjustment  of  the  rates  is  fully  war- 
ranted. 

The  facts  thus  presented  not  only  indicate  that  the  earnings  of 
the  plants  are  high  enough  to  admit  of  certain  readjustments  in 
the  rates,  but  they  also  furnish  much  of  the  basic  data  upon  which 
the  nature  and  extent  of  these  readjustments  may  be  determined. 
In  tables  XV  and  XVI,  for  instance,  are  given  the  operating  ex- 
penses of  the  plants  for  the  more  recent  years.  When  these  ex- 
penses are  increased  by  depreciation  and  an  amount  that  is  suffi- 
cient to  cover  reasonable  returns  on  the  fair  value  of  the  plant  as 
determined  herein,  and,  perhaps,  something  in  addition  for  a  mar- 
gin against  contingencies,  they  will  closely  approximate  the 
amount  which  the  plants  are  entitled  to  earn.  The  total  expenses 
thus  obtained  may  then  be  apportioned  between  the  various 
branches  of  tfie  service  for  the  purpose  of  showing  what  the  earn- 
ings of  each  branch  of  the  business  should  amount  to.  They 
should  also  be  subdivided  into  that  part  of  the  expenses  which  de- 
pend upon  the  demand,  and  into  that  part  which  depend  upon  the 
output.  This  classification  of  the  expenses  in  accordance  with 
their  nature  is  necessary  in  order  to  obtain  proper  bases  for  com- 
puting the  costs  per  unit  of  products  or  current  sold.  That  the 
operating  expenses,  when  used  as  a  basis  for  rates,  should  include 
all  legitimate  and  reasonable  charges  against  the  earnings,  is  ob- 
vious. That  for  the  same  reasons  it  is  important  to  know  just 
what  proportion  of  the  total  cost  should  be  borne  by  each  branch 
of  the  service,  is  also  clear.  The  necessity,  however,  for  classify- 
ing the  expenses  as  between  the  demand  and  the  output  costs,  may 
not  be  so  well  understood.  In  order  to  throw  some  light  upon 
this  less  well  understood  part  of  the  apportionments,  it  is  thought 
proper  to  briefly  state  and  examine  that  part  of  the  testimony  in 
this  case  which  relates  to  the  principles  of  rate  making  and  the 
forms  of  the  rate  schedules. 


FORM  OF  RATE  SCHEDULE. 

The  only  testimony  relating  to  proper  methods  of  charging  for 
gas  and  electric  service  was  offered  by  Henry  L.  Doherty,  former 
president  of  respondent  company.  He  stated  that  there  is  no- 
scientific  or  generally  applicable  method  of  charging  available  to- 
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day  without  some  modification.  IJe  declared,  however,  that  in  his 
opinion  it  was  practicable  to  employ  a  method  of  charging  that 
would  maintain  a  reasonable  profit  to  the  company,  properly  cul- 
tivate and  develop  new  business,  and  still  enable  the  company  to 
furnish  the  community,  as  a  whole,  service  at  the  lowest  price. 

Witness  traced  the  development  of  rate  schedules  from  their 
early  adoption  in  this  country  and  stated  that,  in  the  light  of  such 
experience  as  to  methods  of  charging,  serious  consideration  could 
only  be  given  to  three  forms  of  rates,   viz.: 

1.  Increment  system. — Based  on  installation  or  demand  and  ap- 
plied on  a  yearly  basis. 

2.  Hopkinson  method. — Based  on  maximum  connected  load  and 
separate  charge  for  current. 

3.  Readiness  to  serve  system. — A  fixed  charge  determined  by  a 
consumer  charge  and  a  charge  for  maximum  demand,  plus  a 
charge  for  current  used. 

Of  these  three  methods  witness  expressed  natural  preference 
for  the  third,  of  which  he  appears  to  have  been  the  author.  Its 
essential  features  were,  he  said,  a  consumer  charge,  independent 
of  the  amount  of  current  used  or  of  the  installation,  a  capacity 
charge  based  upon  the  demand,  or  the  amount  of  plant  which  a 
consumer  requires  to  be  maintained  in  readiness  to  serve  him  ia 
any  moment  in  which  he  might  be  disposed  to  call,  and  an  addi- 
tional charge  for  current  used.  He  urged  as  advantages  that  the 
Doherty  rate  assiessed  charges  where  they  originate,  promoted 
new  business,  increased  sales,  and  thereby  lowered  the  average 
costs  to  all  concerned.  It  would  tend  to  increase  bills  in  light 
consumption  months,  decrease  bills  in  heavy  months,  and  mini- 
mize complaints.  When  originally  designed  it  was  considerably 
more  refined,  but  manifestly  too  complicated  to  be  considered  for 
general  application.  It  originally  contained  a  factor  of  distance 
which  became  an  addition  to  each  of  the  three  elements,  consum- 
er charge,  capacity  charge  and  consumption  charge.  It  also  had 
modifications  to  represent  the  company's  investment  and  the  com- 
pany's loss  on  consumer's  premises  as  a  separate  item,  variation 
in  size  of  meter  being  one  of  the  things  here  considered.  As 
finally  explained  and  made  public  in  1900,  everything  was  elimi- 
nated except  the  features  of  consumer  charge,  capacity  charge 
and  current  charge.  The  distance  factor  was  eliminated  because 
of  the  difficulty  of  applying  it  equitably  arid  because  of  the  im- 
possibility of  making  the  consumers  see  the  reasonableness  of  it. 
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Part  of  a  company's  total  expenses  are  fixed  and  do  not  vary 
with  fluctuations  of  output.     These  fixed  expenses  witness  pro- 
posed to  separate  into  definite  and  indefinite  fixed  expenses.    He 
would  place  among  the  definite  those  that  can  be   shown  to  be 
caused  by  a  certain  factor,  either  the  number  of  consumers  or  the 
capacity  of  demand.     The  indefinite  are  those  that  can  be  appor- 
tioned yearly  between  those  two  factors.     Generally,  these  definite 
fixed  expenses  amount  to  50  per  cent  of  the  total  fixed  cost. 
Witness  proposed,   by  this   separation  of  fixed   expenses   into 
definite  and  indefinite,  to  work  out  a  further  refinement  of  the 
charging  system  to  the  advantage  of  the  large  consumer,  to 
whom  could  be  sold  that  excess  of  current  which,  after  the  plant 
is  in  successful  operation,  can  be  produced  without  increasing 
the  operating  expenses  to  an  appreciable  degree.     He  laid  stress 
upon  the  fact  that  after  a  plant  is  erected  and  in  operation,  a 
reasonably  small  increase  of  production  of,  let  us  say,  10  per 
cent  could  be  secured  and  an  additional  quantity  of  business 
carried  at  a  less  cost  than  the  business  already  in  hand.     It  is 
obviously  true,  he  stated,  that  many  kinds  of  expenses  will  not 
be  increased  with  additional  business. 

The  witness  then  proceeded  to  outline  the  cost  factors  of  three 
cost  curves  based  upon  the  additional  business  basis.  He  said 
it  was  doubtful  whether  each  consumer  should  be  apportioned  his 
full  share  of  the  administrative  expenses.  Witness  would  divide 
the  consumers  into  three  classes,  according  to  the  amount  of  cur- 
rent used  per  unit  of  installation,  and  adjust  the  three  elements 
of  the  Doherty  or  "Readiness  to  serve"  rate,  namely :  consumer, 
capacity,  and  output  costs,  differently  for  each  class.  On  the  small 
consumer  no  profit  would  be  made  above  the  definite  fixed  ex- 
penses, total  capacity  charges  would  be  made  low,  but  the  current 
consumed  element  of  the  rate  would  be  made  sufficiently  high  to 
somewhat  oflFset  losses  resulting  from  such  consumers.  On  sec- 
ond class  of  consumers,  with  a  larger  consumption  per  unit,  each 
of  the  three  elements  of  the  rate  would  be  so  adjusted  as  to  make 
a  profit  possible  on  each  element.  On  the  third  class,  the  very 
large  consumers,  the  consumer  and  capacity  charge  would  be 
made  heavy  and  the  charge  for  current  light.  This  would  mean 
practically  three  schedules  of  rates,  a  different  schedule  of  rates 
for  each  class  of  consumers.  The  third  class  would  include  those 
whose  business  could  be  carried  by  the  plant  without  increased 
fixed  expense,  and  whose  business  would  bring  a  revenue  in  excess 
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of  the  specific  expenses  occasioned  by  that  business,  so  that  this 
profit  could  be  used  to  lessen  the  burden  on  all  consumers.  It  is 
impossible,  witness  urged,  to  charge  this  business  the  average  cost 
of  all  current  produced  by  the  plant,  as  in  that  case  these  consum- 
ers would  have  to  use  other  current  than  that  from  the  central 
station,  and  therefore  the  rate  for  such  business,  the  calculation 
of  profit  on  such  business,  the  consideration  of  the  desirability  of 
carrying  such  business,  and  its  effect  upon  the  cost  to  the  small 
and  average  consumers,  must  be  based  upon  the  additional  cost 
to  carry  this  business  over  the  cost  after  the  plant  is  erected  and 
in  operation. 

In  response  to  the  query  as  to  how  far  short  hour  users  should 
be  carried  at  a  loss,  respondent's  witness  stated :  "My  opinion  is, 
that  the  charge  to  the  short  hour  user  or  small  consumer  should 
not  be  less  than  what  I  term  the  definite  fixed  charges ;  that  he 
should  pay  that  portion  of  your  charges  which  are  bound  to  be  in- 
curred by  taking  him  on  in  the  sense  of  additional  business,  and 
then  the  other  consumers  should  be  asked  to  contribute  for  what 
he  fails  to  pay  for." 

When  asked  as  to  what  was  the  proper  basis  of  assessing  capac- 
ity costs  under  the  Doherty  rate,  witness  was  firmly  of  the  opinion 
that  these  fixed  expenses  should  be  distributed  according  to  the  de- 
mand instead  of  according  to  the  installation  or  connected  load. 
He  stated  consimier  should  be  allowed  to  contract  for  such  por- 
tion of  the  connected  load  as  he  wished,  but,  unfortunately  for 
the  practicability  of  applying  this  view,  is  the  fact  that  there  is, 
as  yet,  no  suitable  demand-limiting  instrument  or  device  upon 
the  market.  Some  thinkers  on  the  subject  have  held,  he  said, 
that  the  installation  measures  the  demand  a  consumer  can  make 
if  he  desires,  and  that,  being  in  a  position  to  make  that  demand, 
thereby  compelling  the  maintenance  of  plant  sufficient  to  carry 
that  possible  maximum  demand,  he  ought  to  bear  his  share  of 
cost  entailed  in  that  manner  by  that  possible  demand.  Others 
have  held,  he  said,  that  the  demand  of  a  consumer  is  measured 
by  the  largest  number  of  lights  he  ever  has  to  use  at  once,  the 
peak  load  of  the  year  on  that  consumer's  service.  To  base  the 
charge  of  the  connected  load  upon  the  amount  of  sockets  into 
which  lights  may  be  inserted  in  a  house,  would  discourage  the 
installation  of  lamps. 

The  "Readiness  to  serve"  method  of  charging,  witness  stated, 
is  equally  applicable  to  gas  as  to  electricity,  but  while  now  in  use 
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in  some  80  per  cent  of  the  electric  companies,  it  has  never  been  ex- 
tensively applied  to  gas  plants.  One  general  reason  urged  is  the 
lack  of  as  large  a  variation  between  demand  and  consumption  in 
the  gas  business  as  in  the  electricity  business ;  another  reason  is^ 
that  gas  can  be  stored  while  electricity  can  not.  Witness  pre- 
dicted, however,  that  the  development  of  the  use  of  gas  for  house- 
heating  purposes  would  necessitate  a  "Readiness  to  serve"  system 
of  charge,  since  such  service  had  made  wide  variation  between 
demand  and  consumption. 

The  Hopkinson  system,  witness  stated,  provides  for  a  charge 
based  on  the  consumer's  connected  load,  plus  a  charge  for  the  cur- 
rent actually  used.  The  main  objection  urged  against  this  method 
of  charge  was,  that  proper  distinction  was  not  made  between  the 
cost  of  serving  one  consumer  with  a  given  connected  load  and  the 
cost  of  serving  ten  consumers  with  total  connected  load  aggregat- 
ing that  of  the  one  first  considered.  The  injustice  to  the  one  con- 
sumer under  this  system,  paying  as  great  a  fixed  expense  as  ten 
consumers,  was  illustrated  by  the  fact  that  the  company  would 
have  to  maintain  ten  service  connections,  ten  meters,  bear  shunt 
losses  on  ten  meters,  have  the  reading,  maintenance  and  invest- 
ment on  ten  meters,  and  make  out  and  collect  ten  bills,  as  com- 
pared with  one,  for  the  same  revenue  in  both  cases. 

Any  system  of  charge  based  on  quantity  of  current  consumed, 
as  in  the  case  of  the  "Increment  system,"  should  be  based  on  yearly 
consumption  rather  than  on  monthly  consumption,  so  as  to  adjust 
inequalities  arising  between  consumers  because  of  seasonal  varia- 
tion in  sales.  In  illustration,  two  consumers  were  cited,  one  using 
practically  a  uniform  amount  of  current  the  year  around,  not  quite 
sufficient  to  secure  a  discount,  and  the  other  using  little  current 
during  some  months  and  such  an  additional  amount  in  others  as 
to  come  well  within  the  discount  provision.  The  irregular  con- 
sumer would  pay  less  in  a  year  than  the  regular  one,  in  face  of  the 
fact  that  the  regular  consumer  is  a  far  more  profitable  customer 
than  the  one  of  irregular  consumption,  and  would  be  so  even 
were  the  two  to  pay  the  same  amount. 

Witness  declared  his  belief  that  the  minimum  bill  should  be 
based  upon  the  installation  or  demand  of  the  consumer.  He 
stated  a  minimum  of  $1  or  $1.50  per  month,  and  not  less  than  5 
cts.  per  lamp  installed,  was  a  great  improvement  over  a  flat  rate 
or  a  plain  minimum,  but  he  thought  it  impossible  to  make  an  equit- 
able minimum  rate  for  separate  consumers  even  if  the  installation 
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were  considered,  owing  to  differences  in  current  paid  for  under 
such  minimum. 

A  more  scientific  charge,  he  stated,  would  be  to  levy  equal 
sums  against  each  consumer,  or  that  cost  which  each  individual's 
connection  and  ability  to  draw  upon  the  plant  occasioned,  and  to 
charge  an  additional  amount  for  current  used.  Sqine  other  form 
than  the  minimum  bill,  he  urged,  must  be  used  in  order  to  attain 
justice.  A  minimum  should  be  properly  charged  against  all  con- 
sumers, perhaps  of  a  lesser  amount,  and  then  a  corresponding  di- 
minution made  in  the  charge  for  current  consumed. 

Witness  acknowledged  that  it  is  impracticable  to  apply  rigidly 
scientific  rates — rates  that  for  each  individual  service  would  pay 
the  actual  cost  of  that  s'ervice  and  a  fair  rate  of  profit,  for  this 
would  make  the  rate  for  small  consumers  so  high  that  they  would 
use  other  service.  In  practice,  the  small  consumer  gives  the  com- 
pany the  most  difficulty,  and  it  has  never  been  a  matter  of  great 
difficulty  to  fix  the' rate  for  large  consumers,  such  as  stores  and 
factories. 

With  the  greater  part  of  this  testimony  upon  rates  and  rate  mak- 
ing, which  has  thus  been  summarized  without  much  of  anything  in 
the  way  of  comment,  we  are  mostly  in  accord.  Most  of  the  points 
that  are  raised  therein  have  been  quite  fully  discussed  in  various 
reports  or  decisions  of  this  Commission,  especially  in  the  case 
In  re  Menominee  and  Marinette  Light  and  Traction  Co.  3  W.  R. 
C.  R.  778.  In  these  decisions  we  have  frequently  endeavored 
to  explain  the  nature  of  the  expenses,  the  methods  upon  which 
they  should  be  apportioned,  how  the  cost  per  unit  of  service 
-can  best  be  determined,  and  many  other  features  that  must  be 
clearly  understood  in  order  that  the  expenses  may  be  safely  as 
well  as  fairly  used  as  a  basis  for  rates. 

That  in  plants  where  the  products  cannot  be  stored,  such  as  is 
the  situation  for  electric  plants  and  to  a  considerable  extent  also  in 
gas  plants,  there  is  one  class  of  expenses  which  is  independent  of 
"the  output  and  one  class  of  expenses  which  depends  on  the  output, 
is  now  generally  recognized.  It  is  a  lesson  that  has  been  learned  in 
the  school  of  experience.  The  instruction  on  this  point  began  in 
futile  eflforts  to  extend  or  develop  the  business  of  such  plants  un- 
der uniform  rates,  based  largely  on  the  average  cost  per  unit  of  the 
entire  output.  That  part  of  the  expenses  which  is  independent  of 
the  output  is  usually  said  to  depend  on  the  demand,  and  this,  to  a 
•considerable  extent  at  least,  appears  to  be  in  accordance  with  the 
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facts.  The  expenses  which  are  thus  chargeable  to  demand  are 
sometimes  said  to  consist  of  all  expenses  which  do  not  depend  on 
the  output,  and  at  other  times,  again,  of  all  expenses  which  go  on 
or  continue  even  if  the  plant  is  shut  down.  This  distinction  is  not 
very  clear  and  the  reason  for  this  is  no  doubt  largely  traceable  to 
the  fact  that  it  is  based  on  differences  in  the  conditions  un- 
der which  the  plants  are  operated.  For  experience  shows  that  it 
is  difficult,  if  not  impossible,  to  lay  down  a  definition  that  will  apply 
under  all  conditions.  For  instance,  the  proportion  of  the  demand 
expense  of  the  total  expense  is  usually  much  greater  for  plants  op- 
erated by  water  power  than  for  plants  operated  by  steam.  This 
relation  is  also  very  materially  affected  by  many  other  conditions. 
In  many  instances,  however,  it  has  been  found  that  when  the  de- 
mand  and  the  output  are  each  charged  with  all  direct  items  of  ex- 
pense, and  when  the  overhead  expenses,  such  as  the  cost  of  the 
management,  taxes,  depreciation,  and  interest  on  the  investment^ 
are  allotted  between  the  demand  and  the  output  cost  on  the  basis 
of  the  respective  sum  of  the  items  directly  charged  to  these  classes^ 
the  results  obtained  are  such  that  they  can  be  safely  used  as  the 
basis  for  rates.  This  method  or  similar  methods  are  often  used  by 
accountants  in  making  the  separations  in  question.  In  other  cases^ 
again,  the  most  satisfactory  results  have  been  obtained  when  the 
demand  is  charged  with  the  interest  on  the  investment,  deprecia- 
tion, taxes  and  a  few  minor  items,  and  when  the  output  is  charged 
with  the  remaining  expenses.  This  method  appears  to  have  been 
used  by  both  operators  and  engineers.  In  the  main  it  would  seem 
to  rest  on  the  theory  that  the  demand  charge  consists  of  those 
charges  which  go  on,  whether  the  plant  is  in  operation  or  not. 
There  are  also  other  methods  of  separation  in  use,  but  the  two 
just  described  appear  to  be  the  most  common,  though  frequently 
modified  in  accordance  with  local  conditions.  These  modifications 
in  some  instances  go  so  far  as  to  embrace  a  third  class  for  the 
operating  expenses,  a  class  that  is  supposed  to  include  all  ex- 
penses which  depend  on  or  are  peculiar  to  the  consumer.  All  of 
this  goes  to  show  that  local  conditions  cannot  be  disregarded  in 
making  these  apportionments  when  made  for  rate-making  pur- 
poses. 

The  fact  that  electric  current  cannot  be  advantageously 
stored,  and  the  further  fact  that  the  use  of  the  current  is  usually 
very  irregular,  cannot  help  but  have  a  material  effect  upon  the 
operating  expenses.     The  former  tends  to  increase  such  fixed 
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expenses  as  taxes,  depreciation  and  interest  charges.  The  lat- 
ter tends  to  increase  many  of  the  items  such  as  coal,  labor,  etc., 
which  otherwise  come  under  the  output  costs.  Few  plants  can 
sell  all  the  current  they  couW  produce.  .A  plant,  for  instance, 
with  a  300  kilowatt§  capacity  could  have  an  output  of  7,200  kilo- 
watt-hours every  twenty- four  hours  if  it  had  a  full  and  even 
load  throughout  this  period.  Not  many  plants,  however,  have 
a  load  equal  to  their  capacity,  except  perhaps  for  a  short  period 
each  day.  The  result  is,  that  their  actual  production  and  sale  of 
current  is  much  less  than  their  productive  capacity.  In  fact,  the 
amount  of  sales  for  such  a  plant  as  the  above  is  most  likely  to 
run  something  like  this :  It  may  amount  to  the  full  capacity  for 
four  hours,  to  one-half  of  the  capacity  for,  say,  eight  hours, 
and  to  one-third  of  the  capacity  for  twelve  hours,  which  to-  . 
gether  would  make  3,600  kw.  hrs.  and  amounts  to  only  one-half 
of  the  capacity  of  the  plant  for  that  period.  If  instead  of  this 
intermittent  demand  the  load  had  been  even,  a  plant  of  one- 
half  of  the  capacity  could  have  furnished  the  3,600  kw.  hrs.  sold. 
This,  in  turn,  would  have  reduced  the  fixed  expenses.  A  more 
regular  and  concentrated  demand  would  also  have  caused  some 
reduction  in  other  expenses,  such  as  fuel  and  labor,  and  other 
items  of  this  nature.  Were  it  possible  to  store  the  products, 
these  additional  outlays  might  be  averted.  While  most  enter- 
prises which  require  a  large  fixed  investment  also  have  fixed 
expenses  of  this  nature  to  meet,  the  amounts  are  not  often  as 
large,  relatively,  as  is.  the  case  for  most  public  utilities,  gas  plants 
included. 

The  importance  of  a  correct  separation  of  the  demand  and  out- 
put expenses  is  chiefly  found  in  the  fact  that,  in  computing  the 
costs  per  unit  for  rate-making  purposes,  that  part  of  the  expenses 
which  depends  upon  the  demand  should  be  distributed  over  the 
demand,  or  on  the  active  load,  while  that  part  of  the  expenses 
which  depends  on  the  output  should  be  distributed  over  the  sales. 
In  other  words,  from  a  theoretical  point  of  view  each  consumer 
should  contribute  to  the  demand  charges  in  proportion  to  his 
demand  upon  the  plant,  and  he  should  also  share  in  the  output 
expenses  in  proportion  to  the  amount  of  current  he  uses.  The 
two  Items  together  should  make  up  the  total  amount  he  is 
charged  for  the  services  he  receives.  In  actual  practice,  how- 
ever, competitive  and  other  conditions  are  frequently  encountered 
under  which  sales  so  computed  may  require  many  modifications 
if  certain  classes  of  customers  arc  desired  by  the  plantg^GoOQlc 
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Electric  Plant. 

In  order  to  illustrate  what  has  thus  been  said  with  reference 
to  the  respective  proportion  of  the  operating  expenses  that  de- 
pend on  the  demand  or  capacity,  on  the  consumers,  and  on  the 
output,  a  table  is  included  in  which  these  expenses  for  the  elec- 
tric plant  have  been  apportioned  among  these  classes.  The 
table  which  contains  these  facts  is  numbered  XVII,  and  as  it  is 
somewhat  complicated,  it  may  require  something  in  the  way 
of  an  explanation. 

The  first  thing  to  be  noted  about  this  table  is,  that  it  shows 
the  total  operating  expenses  of  the  electric  plant  for  1908,  in- 
cluding depreciation  on  the  straight  line  basis  and  an  amount  for 
interest  and  profit  that  is  equal  to  8  per  cent  on  the  value  of 
the  plant,  the  consumer,  the  capacity  and  the  output  expenses 
for  the  plant  as  a  whole;  the  consumer  expense  for  incandes- 
cents,  power  and  arcs ;  the  capacity  and  the  output  exp>ense  for 
the  arcs,  incandescents,  power,  and  street  railway,  and  the  total 
expense  in  each  case  for  each  of  these  branches  of  the  service. 

The  next  thing  to  be  noted  about  table  XVII  are  the  total 
classified  expenses  as  given  in  column  1.  The  expense  figures, 
as  there  given,  are  not  intended  as  the  final  basis  for  the  rates, 
althougli  they  are  probably  not  far  apart  from  the  amount 
that  could  be  fairly  used  for  this  purpose,  but  are  included  chiefly 
for  the  purposes  of  illustration.  The  expenses  for  the  entire 
plant,  as  thus  given,  are,  in  turn,  apportioned  between  the  con- 
sumer, capacity  and  the  output  costs  as  given  under  these  re- 
spective heads  in  columns  2,  3  and  4.  Of  the  total  expense 
that  under  "consumers"  amounts  to  about  16.14  per  cent;  that 
under  "cajpacity"  to  21.84  per  cent;  and  that  under  "output''  to 
about  62.02  per  cent. 

It  will  be  noticed,  further,  than  the  table  is  so  arranged  as  to 
give  separately  the  direct  and  the  indirect  or  overhead  expenses. 
The  direct  expenses  are  embraced  in  items  1,  2  and  3,  or  in  sta- 
tion, distribution  and  collection  expenses.  They  consist  of  all 
Items  that  are  incurred  for  more  specific  purposes  and  which, 
therefore,  can  be  directly  charged  to  the  account  covering  this 
purpose.  The  overhead  expenses  include  the  remaining  items 
in  the  table.  These  expenses  are  common  expenses  incurred 
for  various  purposes  in  such  a  way  that  they  cannot  be  exactly 
apportioned  between  them.  Items  of  this  character^re,  there- 
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fore,  general  in  their  nature.  The  best  and  fairest  way  would 
seem  to  be  to  apportion  them  in  proportion  to  the  direct  ex- 
penses. This  is  the  method  most  frequently  used  in  some  form 
in  other  industries  where  cost  accounts  are  kept,  and  has  been 
so  arranged  or  used  in  this  table. 

Under  consumers  direct  expenses  are  included  items  that  are 
of  such  nature  as  to  be  peculiar  to  each  consumer  or  dependent 
on  the  consumer.  Among  such  items  are  found  the  cost  of 
placing,  moving,  maintaining  and  reading  meters,  all  or  a  part 
of  the  gratuitous  work  that  is  performed  and  part  of  the  line 
and  pole  maintenance.  These  items  are  all  found  under  distribu- 
tion. The  consumer  expenses  further  include  all  of  the  direct 
costs  of  collection.  The  expenses  depending  directly  on  the  de- 
mand includes  a  part  of  the  station  expenses,  as  well  as  a  part 
of  the  expenses  of  distribution;  while  the  expenses  depending 
directly  on  the  output  cover  the  greater  part  of  the  station  ex- 
penses and  a  considerable  proportion  of  the  cost  of  distribution. 
As  the  items  which  enter  into  each  of  these  classes  of  direct  ex* 
penses  are  numerous,  a  detailed  explanation  of  how  they  were 
apportioned  would  require  more  space  than  can  very  well  be 
given  to  it  here.  It  should  be  borne  in  mind,  however,  that  the 
proportion  of  the  total  direct  expense  that  should  be  assigned 
to  the  consumer,  the  demand  and  the  output,  vary  with  the  con- 
ditions under  which  the  plant  is  operating.  Expenses  which  de- 
pend directly  on  the  consumer  are,  in  this  case,  found  for  only 
incandescents  and  power.  As  the  consumer  expenses  are  of  the 
same  nature  as  demand^expenses,  they  have  mostly  been  treated 
as  demand  expenses  in  computing  the  costs  per  unit. 

For  the  plant  as  a  whole  the  direct  expenses  have  thus  been 
separated  according  to  their  nature  between  the  consumer,  de^ 
mand,  and  output,  while  the  indirect  or  overhead  expenses  have 
been  allotted  on  about  the  same  basis  as  the  direct  expenses. 

As  has  been  stated,  and  as  the  table  shows,  the  demand,  the 
consumer,  and  the  output  expenses  for  the  plant  as  a  whole, 
have  been  further  separated  between  the  various  departments  of 
the  service,  that  is,  between  the  arc  or  street  lighting,  the  incan* 
descent,  power,  and  street  railway  departments.  A  few  ex- 
planations of  the  methods  upon  which  these  a|>portionment5 
were  made  may  also  be  in  point. 

The  demand  expense  for  the  station  was  a|>portioned  between 
arc,  incandescents,  power,  and    railway,  on    the    basis    of^  the    t 
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average  demands  on  the  station  by  each  of  these  four  branches 
of  the  service  at  the  times  of  the  maximum  demands  on  the 
station  as  a  whole.  This  unit  was  used  because  the  facts  indi- 
cate that  it  appeared  to  be  logical  as  well  as  fair.  The  output 
expense  for  the  station  was  allotted  to  the  arc,  incandescent,  and 
power  on  the  basis  of  current  generated,  while  to  the  railway  it 
was  allotted  on  the  basis  of  the  cost  of  additional  business.  The 
kw.  hrs.  of  current  generafted  appear  to  be  the  proper  basis  upon 
which  to  apportion  output  costs,  while  the  additional  business 
basis  can  only  be  justified  under  special  or  rather  exceptional 
conditions. 

Under  distribution  a  large  proportion  of  both  the  demand  and 
the  output  costs  are  of  such  nature  that  they  can  be  direcdy 
allotted  to  their  proper  account.  Line  and  pole  maintenance,  for 
instance,  can  be  fairly  apportioned  between  arcs,  incandescents, 
and  power,  on  the  basis  of  the  miles  or  other  unit  of  poles  and 
wire  that  are  used  in  each  case.  Meter  expenses  depend  on  the 
number  of  meters  in  service  and  were  apportioned  on  the  basis 
of  the  number  of  meters  in  each  department.  All  expenses  per- 
taining to  the  arc  lamps  alone,  whether  classed  as  demand  or 
output,  have  been  charged  to  the  arcs.  Lamp  renewals  is  an  in- 
candescent output  expense.  Gratuitous  work  has  been  appor- 
tioned, on  the  basis  of  the  consumers,  between  the  incandescent 
and  power  departments.  To  the  street  railway  the  current  is 
delivered  at  the  switchboard  and,  therefore,  carries  with  it  no 
costs  of  distribution. 

The  collection  expenses  in  this  case  should  probably  be  borne 
by  only  the  incandescent  and  the  power  departments,  as  the 
arc  and  street  railway  departments  would  not  seem  to  occasion 
any  expenses  to  speak  of  of  this  nature.  As  the  cost  of  collec- 
tion depends  very  largely  on  the  number  of  the  consumers,  it 
was  distributed  between  the  incandescent  and  the  power  depart- 
ments on  this  basis. 

General  expenses  and  the  cost  of  obtaining  new  business,  be- 
*ing  overhead  expenses,  for  the  purposes  of  these  illustrations 
were  apportioned  to  each  department  on  the  basis  of  the  direct 
expenses.  This  is  also  true  of  bad  debts  and  extraordinary  ex- 
penses. The  street  railway  is  not  charged  with  anything  for 
general  expenses,  collections,  new  business  and  extraordinary 
expenses ;  nor  are  the  arcs  charged  with  anything  for  the  last 
three  of  these  items. 
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Under  this  distribution  all  values,  and  consequently  taxes  and 
interest,  are  assignable  directly  as  between  arcs,  incandescents, 
and  power,  with  the  exception  of  that  part  which  depends  on 
the  poles  used  jointly  by  these  departments  and  which  was  al- 
lotted on  the  basis  of  the  miles  of  wire.  With  some  minor  ex- 
ceptions, depreciation  was  apportioned  on  about  the  same  basis. 
For  the  generating  station,  however,  interest, .  depreciation  and 
taxes  are  common  items  and  as  such  have  to  be  arbitrarily  ap- 
portioned.    The  basis  used  was  the  station  operating  expenses. 

The  preceding  explanations,  with  respect  to  the  method  upon 
which  the  expenses  were  apportioned,  do  not  cover  all  the  de- 
tails in  connection  therewith,  but  are  simply  limited  to  a  few  of 
the  main  facts  upon  which  the  separations  are  based.  Table 
XVII,  in  which  the  figures  thus  explained  are  given,  is  pre- 
sented as  follows : 
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From  colimm  1  in  table  XVII,  it  appears  t-hat  the  total  of 
both  the  direct  and  overhead  expenses  for  1908  amounted  to 
$172,376.37.  From  columns  15,  16,  17  and  18  in  the  same  table, 
it  is  found  that  the  total  expenses  for  the  arcs  or  municipal 
lighting  amounted  to  $17,921.20,  or  10.40  per  cent  of  the  total; 
that  the  incandescent  expense  was  $112,957.21,  or  65.53  per  cent 
of  the  total;  that  power  expense  was  $22,242.97,  or  12.90  per 
cent ;  and  that  the  street  railway  expense  was  $19,254.99,  or  11.17 
per  cent  of  the  total.  The  remaining  columns  in  the  table  con- 
tain, for  each  department  of  the  service,  the  separation  of  the 
expenses  into  those  which  depend  on  the  demand  and  those 
which  depend  on  the  output. 

The  total  expenses  of  the  arc,  power  and  street  railway  de- 
partment, which  are  given  at  $17,921.20,  $22,242.97,  and  $19,- 
254.99,  respectively,  are  somewhat  higher  than  the  gross  earn- 
ings of  these  departments  for  the  same  period,  which  amounte^i 
to  $15,280.15,  $19,489.06,  and  $17,829.00.  In  fact,  the  excess 
of  the  former  amounted  to  $2,641.05  for  the  arcs,  $2,753.91  for 
the  power,  and  $1,425.99  for  the  street  railway.  These  facts 
make  it  appear  that  the  earnings  of  these  departments  of  the 
service  are  below  rather  than  above  a  reasonable  level.  They 
indicate,  in  fact,  that  the  total  gross  earnings  from  municipal 
arcs  and  for  power  are  no  higher  than  they  should  be.  At  the 
same  time,  it  is  not  entirely  certain  that  the  above  figures  for 
operating  expenses,  being  in  part  allotted  on  an  arbitrary  basis, 
are  so  nicely  adjusted  to  the  standard  of  reasonableness  that  the 
rather  small  differences  between  the  sum  of  those  expenses  and 
the  gross  earnings  warrant  the  absolute  conclusion  that  the  gross 
earnings  in  question,  when  considered  in  the  aggregate,  are  un- 
reasonably low. 

That  this  can  be  said  for  the  street  railway  department,  how- 
ever, is  not  so  clear.  The  street  railway  belongs  to  a  separate 
company  and  simply  buys  its  current  from  the  respondent,  tak- 
ing this  current  at  the  switchboard.  The  contract  for  this  cur- 
rent was  taken  by  the  respondent  on  terms  that,  on  the  ordinary 
basis  of  figuring,  yield  very  little  in  the  way  of  profits.  In  fact, 
it  appears  to  have  been  taken  on  the  additional  cost  basis.  That 
is,  the  respondent,  in  taking  it,  based  its  conclusion  largely  on 
the  increase  this  additional  business  would  cause  in  its  operating 
expenses.  It  apparently  had  to  adopt  this  course  because  the 
business  could  not  be  had  on  better  terms,  and  on  the  theory 
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that  it  was  better  both  for  itself  and  the  rest  of  the  consumers 
to  take  on  the  street  railway,  even  if  the  income  from  it  yielded 
less  than  the  average  rate  of  return  on  the  investment. 

That  the  street  railway  is  among  those  consumers  who  oc- 
casion the  plant  the  lowest  relative  cost  for  the  current  it  ob- 
tains, is  certain.  It  consumes  large  quantities  of  current,  and 
it  is  a  well  known  fact  that  in  production  the  cost  of  the  output 
per  unit  decreases  with  the  amount  of  the  output.  It  also  takes 
the  greater  amount  of  its  current  during  the  day  time,  when  the 
demand  for  current  for  other  purposes  is  light  and  when  the 
plant  would  otherwise  have  little  or  nothing  to  do.  In  other 
words,  the  street  railway  is  largely  an  off-peak  load.  These  ate 
important  facts,  that  must  be  taken  into  consideration  in  fixing 
the  rates  for  such  consumers.  If  they  had  not  been  given  con- 
siderable weight  in  fixing  the  rates  in  this  case,  it  is  quite  likely 
that  the  street  railway  company  wouH  have  found  it  more 
economical  to  produce  its  own  power.  It  is  for  these  reasons, 
mainly,  that  in  computing  the  cost  for  the  railway  department 
we  confined  ourselves  mostly  to  such  expenses  as  were  added  to- 
the  operation  of  the  respondent's  plant  by  taking  on  the  business 
of  the  street  railway.  This  basis  for  fixing  rates,  however,  has 
well  defined  limitations.  It  would  seem  that  it  can  be  justified 
only  in  cases  where  the  additional  business  can  be  had  on  no- 
better  terms  and  where  these  terms  are  such  as  to  jrield  son^ 
thing  in  the  way  of  profit  and  are  not  unjustly  discriminatory. 
That  it  would  not  be  sound  practice,  from  the  point  of  view  of 
either  business  or  public  policy,  to  accept  such  additional  busi- 
ness at  rates  that  would  not  cover  the  additional  cost  of  taking^ 
it  on,  when  this  cost  includes  ordinary  operating  items  which 
are  aflFected,  together  with  taxes,  depreciation  and  something  in 
the  way  of  return  on  the  investment,  needs  no  argument.  While 
in  this  case  the  rate  paid  by  the  street  railway  company  is  low, 
it  is  probably  not  so  low  as  not  to  come  within  this  rule.  Had 
the  street  railway  been  charged  the  full  proportion  of  all  the 
expense  items,  including  taxes,  depreciation  and  interest,  but 
omitting  general  expenses,  the  cost  for  the  street  railway  on  the 
basis  of  apportionment  used  here  would  have  amounted  to  about 
$30,232. 

If  it  is  assumed  that,  as  pointed  out  above,  the  amounts  by 
which  the  expenses  which  were  allotted  to  the  municipal  arcs, 
the  power  and  the  street  railway  department  exceed  the  gross 
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earnings  from  these  departments  are  due  to  slight  inequalities 
in  the  apportionment  rather  than  to  insufficiencies  in  the  revenues, 
then  it  would  also  follow  that  amounts  by  which  these  expenses 
have  been  overstated  should  be  transferred  to  the  incandescents. 
For  the  purpose  of  illustration  this  was  also  done  in  table  XVII, 
where,  under  "Adjustmients,"  immiediately  below  "Total  ex- 
penses", the  proper  corrections  are  shown. 

The  distribution  of  the  operating  expenses,  as  given  in  table 
XVII  and  as  briefly  explained  above,  represent,  as  said,  a  method 
of  such  distribution  that  is  often  used  by  accountants  and  others. 
Another  method  for  such  distribution,  one  that  differs  somewhat 
from  the  above  and  that  has  been  referred  to  as  a  method  some- 
times used  by  engineers,  has  also  been  employed  by  us  in  ap- 
portioning the  expenses  in  question.  This  method,  as  already 
explained,  consists  of  regarding  items  of  the  same  or  similar 
nature  as  taxes,  depreciation,  interest  and  profit  as  the  demand 
expenses,  and  of  classing  practically  all  other  items  as  output 
expenses.  As  this  method  is  less  complicated  than  the  one  used 
above,  it  does  not  seem  necessary  to  go  into  further  details  in 
explaining  the  same.  When  applied  to  the  same  expense  items 
as  those  in  column  1  in  table  XVII,  the  following  results  with 
respect  to  the  demand  and  output  expenses  for  each  department 
of  the  service  are  obtanned: 


l>emand. 

Output. 

Total. 

Arcs 

16.935  06 
48.447  50 
6.536  27 
9,945  34 

$10,731  79 
66,360  70 
13.8.79  41 
9,560  30 

117.666  85 

Incandescents 

114.808  20 

Power 

20,395  68 

Railway 

19.505  64 

Total 

171,864  17 

tlOO.512  20 

"ir77,37B'67 

The  figures  just  given  differ  somewhat  from  the  correspond- 
ing figures  in  table  XVII.  These  differences,  for  the  most  part, 
extend  to  the  relative  proportion  of  the  demand  and  output  ex- 
pense in  each  department  of  the  service.  In  table  XVII,  for 
instance,  for  the  incandescent  department  the  demand  expenses 
are  relatively  higher  and  the  output  expenses  relatively  lower 
than  those  obtained  under  the  latter  method.  For  arcs  and  in- 
candescents these  differences  are  not  so  great  that  they  would 
greatly  affect  the  results  in  computing  costs  per  unit.  But  for 
power,  and  especially  for  the  railway,  the  fixed  costs  are  rda^- 
tively  high,  high  enough  to  be  of  importance.  When  used  as  a 
basis  for  costs  per  unit,  these  diflEerences  for  these  two  depart- 
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ments  would  show  greater  variations  between  the  costs  per  unit, 
as  between  long  and  short  hour  users,  than  is  the  case  under  the 
distribution  given  in  table  XVII.  Of  these  two  methods  the 
former  appears  to  be  the  one  that  should  be  used  in  this  case. 

In  addition  to  a  full  and  correct  statement  of  the  operating 
expenses,  classified  according  to  their  nature  and  distributed 
over  the  diflFerent  departments  of  the  service,  it  is  also  necessary, 
in  order  to  compute  such  costs  per  unit  as  may  be  of  assistance 
in  fixing  just  rates,  to  have  as  many  other  operating  statistics 
of  the  plants  as  it  is  possible  to  obtain.  That  is,  full  data 
should  be  had  of  the  current  generated,  sold  and  unaccounted 
for;  of  the  maximum  demand  of  the  station  by  each  department; 
of  the  relation  of  the  demands  to  the  connected  load ;  of  the 
seasonal  variations  in  current  consumed ;  and  of  the  proportion 
of  the  connected  load  of  the  various  classes  of  consumers  that 
should  be  regarded  as  active  or  which  should  bear  the  demand 
charges.  Tables  giving  these  and  other  facts  are,  therefore,  in- 
cluded as  well  as  briefly  described. 

Table  XVIII  relates  to  the  amount  of  current  generated  and 
sold,  the  amount  used  by  the  company,  and  the  amount  lost  or 
unaccounted  for,  for  each  of  the  calendar  years  1907  and  1908, 
and  for  the  fiscal  year  ending  June  30,  1909.  Under  "Current 
generated"  it  shows  in  each  case,  for  incandescents,  arc,  power, 
and  street  railway,  the  respective  proportions  of  the  current , 
generated  by  steam,  gas,  and  turbine.  Under  "Current  sold"  it 
shows  the  proportion  of  the  current  that  was  sold  when  classified 
as  commercial,  city,  and  university.  Under  "Current  used  by  the 
company"  is  given  the  amount  so  used  for  incandescents  and 
power.  Under  "Current  lost  and  unaccounted  for"  is  shown  the 
current  lost  or  the  excess  of  the  amt>unt  generated  over  the 
amount  sold,  not  only  for  the  incandescents,  but  for  the  arcs, 
power,  and  street  railway.  The  facts  thus  shown  for  each  de- 
partment of  the  service  are  also  shown  for  the  plant  as  a  whole, 
or  when  the  figures  for  all  the  departments  are  combined.  A 
few  illustrations  may  be  in  point.  For  the  fiscal  year  1909  the 
current  generated  amounted  to  3,874,148  kw.  hrs.  Of  this 
amount  3.75  per  cent  was  generated  by  steam,  2.03  per  cent  by 
gas,  and  94.22  per  cent  by  turbine.  Again,  of  the  amount  thus 
generated  50.41  per  cent  was  for  incandescents,  7.49  per  cent  for 
arcs,  16.48  per  cent  for  power,  and  25.67  per  cent  for  the  street 
railway. 
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For  the  same  year  1909  about  3,129,199  kw.  hrs.  of  current 
were  sold.  Of  this  amount  82.12  per  cent  was  for  commercial 
uses,  10.22  per  cent  to  the  city,  and  7.66  per  cent  to  the  univer- 
sity. Again,  of  the  current  thus  sold  47.42  per  cent  is  found 
under  incandescents,  8.66  per  cent  under  arcs,  12.15  per  cent 
under  power,  and  31.77  per  cent  under  the  street  railway. 

Of  the  185,260  kw.  hrs.  used  by  the  company  for  the  same 
year,  36.75  per  cent  are  found  under  incandescents,  and  63.25 
per  cent  under  power. 

Of  the  559,689  kw.  hrs.  lost  and  unaccounted  for  during  this 
year,  71.66  per  cent  are  found  under  incandescents,  3.47  per 
cent  under  arcs,  and  24.87  per  cent  under  power. 

The  table,  while  in  a  sense  a  summary  only,  g^ves  the  facts 
it  contains  with  sufficient  detail  and  under  such  classifications 
as  to  afford  an  excellent  basis  for  a  thorough  study  of  the  pro- 
duction and  disposition  of  the  current. 

Table  XIX  shows,  for  the  years  1907,  1908  and  1909,  the 
maximum  instantaneous  demand  on  the  station,  the  highest,  and 
the  second,  third,  fourth,  and  fifth  highest  demand  on  given 
dates,  not  only  for  the  electric  plant  as  a  whole,  but  for  in- 
candescents, arcs,  power,  and  the  street  railway,  when  each  of 
these  departments  of  service  is  considered  separately.  In  1907 
the  maximum  instantaneous  demand  amounted  to  1,765  kws.  and 
occurred  Dec.  4.  In  1908  the  maximum  instantaneous  demand 
occurred  Dec.  9  and  amounted  to  1,848  kws.,  while  in  1909  it 
occurred  Dec.  21  and  amounted  to  2,056  kws.  These  are  figures 
for  the  same  instant  of  time  for  the  plant  as  a  whole.  The  high- 
est instantaneous  demand  in  each  particular  branch  of  the  serv- 
ice varies  somewhat  from  the  figures  just  given.  For  instance, 
in  1909  it  occurred  Dec.  21  for  the  incandescent  lighting,  Oct. 
22  for  the  arc  lighting,  Dec.  3  for  the  power,  and  July  28  for 
the  street  railway.  The  total  of  these  demands  amounts  to  2,583 
kws.,  which  exceeds  the  instantaneous  demand  upon  the  plant 
Dec.  21  by  527  kws.  In  other  words,  had  the  instantaneous*  ' 
maximum  demand  in  all  branches  of  the  service  occurred  at 
the  same  time,  it  would  have  amounted  to  2,683  kws.  instead  of 
2,056  kws.  For  this  year,  therefore,  there  was  a  diversity  factor 
of  about  25  per  cent  when  figured  on  the  basis  just  given. 

Of  the  instantaneous  maximum  demand  in  1909,  67.12  per 
cent  or  1,380  kws.  were  for  the  incandescents,  6.42  per  cent  for 
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the  arcs,  8.71  per  cent  for  the  power,  and  17.76  per  cent  for 
the  street  railway. 

The  consideration  of  data  presented  in  table  XIX,  relating 
to  maximum  demands,  has  been  assisted  by  a  study  of  the  load 
curves  for  each  service  on  the  maximum  day  of  the  year,  Dec. 
21,  1909,  and  of  similar  diagrams  of  total  plant  output  for  the 
maximum  and  minimum  days  of  each  month  in  that  year. 
Diagram  I  is  the  electric  load  curve  for  the  peak  day.  Average 
hourly  readings  were  taken  for  arc,  power  and  commercial  light- 
ing loads,  with  the  exception  of  the  peak  period.  Maximum  and 
minimum  street  railway  demands  were  taken  every  five  minutes, 
with  the  exception  of  from  9  a.  m.  to  10  a.  m. 

Examining  the  progress  of  the  curve  for  commercial  a.  c. 
lighting  service  for  the  day,  we  note  a  morning  peak  between  7 
a.  m.  and  8  a.  m.  of  over  310  kws. ;  an  average  morning  and 
afternoon  load  of  about  150  kws. ;  a  sharp  climb  at  4  p.  m.  to 
the  peak  of  1,380  kws.  reached  at  5 :30  p.  m. ;  an  evening  load 
till  9  p.  m.  of  fitlly  1,050*  kws. ;  and  thence  a  steady  drop  to  the 
375  kws.  reached  at  midnight.  The  arc  lighting  curve  starts  at 
5  p.  m,  and  continues  at  its  full  demand  of  132  kws.  until  mid- 
night, when,  due  to  the  extinguishment  of  dusk  to  midnight  lamps, 
the  load  drops  to  25  kws.  The  power  curve  indicates  an  average 
all  night  load  of  about  25  kws.;  rises  rapidly  at  7  a.  m.  to  the 
morning  load  of  200  kws. ;  begins  to  fall  at  11  p.  m.  to  the  130 
kw.  point  reached  during  the  noon  hour;  rises  to  200  kws.  at 
2  p.  m. ;  reaches  the  maximum  point  of  the  day,  240  kws.,  at  4:30 
p.  m. ;  registers  179  kws.  at  the  maximum  instantaneous  peak,  and 
declines  to  an  average  evening  load  of  50  kws.  maintained  until 
10:30  p.  m.  Railway  service  starts  at  5:30  a.  m.  and  main- 
tains a  fluctuating  load  with  the  average  maximums  at  about 
400  kws.  until  10:30  p.  m.  Maximum  demands  exceeded  500 
kws.  eight  times  during  the  day,  three  times  during  the  period 
from  8  a.  m.  to  9  a.  m.,  twice  during  the  periods  2 :30  p.  m.  to 
4  p.  m.,  and  5 :45  p.  m.  to  7  :30  p.  m.,  and  once  immediately  after 
10  p.  m.  The  total  load  curve,  or  aggregate  of  the  separate  sta- 
tion demands,  indicates  an  average  morning  and  afternoon  load 
of  about  700  kw5.,  rises  to  the  peak  of  2,056  kws.  at  5:30  p. 
m.,  and  maintains  an  evening  load  until  10:30  p.  m.  of  fully 
1,600  kws. 
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TABLE 
Maximum  Dematvus 


Year  endinsr  Dec.  31,  1907. 

Maximum  instantaneous 
demand  on  station 

Per  cent  of  total  demand 
Hlirhestaemand  of  serv- 
ice for  year 

2nd  hitrhest  demand ... 
3rd  hitfhest  demand . . . 


A  V.  of  3  hiffhest  demands 


4th  hltrhest  demand.. 
5th  hitrhest  demand.. 


Av.  of  5  highest  demand.s 


Year  endlnir  Dec.  31, 1903 

Maximum  instantaneous 
demand  on  station.. 


Per  cent  of  total  demand 
Hiffhestdomand  on  serv- 
ice for  year 


2nd  hifirliest  demand. 
3rd  hijrhest  demand. 


Av.  of  3  hitrhest  demands 

4th  hiirhest  demand.. 
J»th   highest  demand.. 


Av.  of  5  hiflrhest  demand. 


Year  endinur  Dec.  31. 1909. 


Maximum  instantaneous 
demand  on  station. . 


INCANDRHCRNT. 


De- 
mand 
in  Ictlo- 
watts. 


1,10 

66.17* 

1.190 
1,140 
1.130 

1,153 

1,120 
1,120 

1.140 


1.109 

60.01% 

1,163 

1.155 
1.153 

1,157 

l.l.'iO 
1.140 

1.152 


1..T80 


Per  cent  of  total  demand]  07.12% 
Hijrhesl  demand  on  serv-l 
ice  for  year 1 .  .'Wi) 


Time  of  demand. 


Per 
cent  of 
max. 
inst. 
dem. 


Dec.  4,  5:30  p.  m, 


Dec.  9,  5:30  p.  m. 
Dec.  11.  5:40  p.  m. 
Dec.  12.  5:35  p.  m. 


Dec.  3.  5:45  p.  m. 
Nov.  20,  5:30  p.  m. 


Dec.  9,  5:30  p.  m. 


Dec.  16,  5.20  p.  m. 

Nov. 23,  5:.30  p.m. 
Dec.  15,  5::)5  p.  m, 


Dec.  17.  5:10  p.  m. 
Dec.  10.  5:30  p.  m. 


Dec.  21,  5:.%  p,  m.  100.00 


100.00 


101.88 
97.60 
96.75 

98.71 

95.89 
95.89 

or.Go 


100.00 


104.87 


104.15 
103.9; 


104. .S3 


103.70 
102. 8 J 


103.8S 


Dec.  21.  ni.'W  p.  m.  100.00 


De- 
mand 
in  kilo- 
watts. 


117 

6.63% 

117 
117 
117 

117 

117 
117 


125 

6.76% 

125 

125 
125 

125 

125 
125 

125 


132 
6.42% 
132 


Time  of  demand. 


I    Per 
cent  of 

max. 

InM. 

dem. 


Dec.   4,  5:30p.  m, 


December. . 
Deceml)er.. 
December.. 


Deceml>er. . 
Decimljer.. 


Dec.   9.5:30  p.m. 


December. . 


December.. 
Decemlx»r.. 


December. . 
Decern  iHjr.. 


Dec.  21.5:.T0p.  m. 


Oct.  22  on. 


lOO.OO 


100.00 
100. W 

lou.ui 


KW.UI 


100.«» 


100. W 


100.  Oil 
100.  W) 


lO0.U» 
100.  IH) 


KW.OO 


100.0..» 


100  UO 
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X[X. 

AT  Station. 


De- 
mand 
in  kilo- 
watts. 


120 

6.80% 

312 
295 
292 

330 

291 


150 
8.12% 
280 

269 

2t$8 

272 

262 
260 


Time  of  demand. 


Dec.    4,    5:30  p.  m. 


Per 

cent  of 
max. 
inst. 
dem. 


Dec.  17.  11:40  a.  m 
Oct.  iA,  3:20  p.  m. 
Mar.  13,  10:25  a.  m. 


.Tan.  13.   3:55  p.  m. 
Apr.  29,    3:56  p.  m. 


Dec.   9,   5:30  p.  m. 


Dec.  15.  11:00  a,  m. 

Oct.  21.    2:15   p.  m. 
Dec.  16.    2:15  p.  m. 


Dec.  18,  10:25  a.  m. 
Jan.  29,    3:0  p.  m. 


100.00 


2tW.00 
245.84 
243.35 

250.00 

242..% 
210.83 

246.67 


100.00 


179        Dec.  21,    5:30  p.  m. 
8.71% 
357         Dec.    3,    3:35  P.  m. 


186.66 


179.33 

178.66 


181.33 


174. 6li 
173.33 


178.63 


100.00 


199.46 


STREET   RAILWAY. 


De- 
mand 
In  kilo- 
watts. 


360 
20.40% 


743 

709 
70S 

720 

562 
MO 

656 


464 

25.11% 

714 


710 
710 


625 


682 


365 

17.75% 
714 


Time  of  demand. 


Per 
cent  of  I   Total 
max.  I  of  de- 
Inst.    '  mands. 
dem.  I 


Dec.    4,   5:30  p.  m. 


Mar.  8,  5:25  p.  m. 
Apr.  30,  1:34  p.  m. 
Feb.   5,    8:18  a.  m. 


Dec.  20.   9:40  a.  m. 
Feb.    4,    7:00  p.  m. 


Dec.    9,    5:30  p.  m. 


July  28,  11:15  a.  m 

Feb.   .*>,   6:30  a.  m. 
Feb.  19,    8:40  p.  m. 


June  7,    2:20  p.  m. 
Auif.  18.  12:40  p.m. 


Dec.  21,    5:30  p.  m. 


July  28,    J?:50  p.  m. 


100.00 


206.^0 
196.95  I 
196.70 


1,765 

100.00% 

2..%2 
2.261 
2,247 


200.00       2,25M) 


156.13  I 
155.56  , 


2.0iX) 
2,086 


182.23       2.209 


100.00  I 


153.  W 


153.03 
153.03 


1.848 

100.0.% 

2.282 

2.2S9 
2.256 


l.')3.25  I    2,2^ 


140.10 
134.70 


2.1S7 
2,150 


147.00       2.227 


Per 
cent  of 
max. 
Inst, 
dem. 


100.00 


133.82 
128.10 
127.30 

129.74 

118.40 
118.17 

125.15 


100.00 


122.40 


122.23 
122.08 


122.57 


118.34 
116.33 


120.50 


100.00  I  2.056  I  100.00 

100.00% 

195.63  I    2,583    I     125.64 


Digitized  by  VjOOQIC 


680 


RAILROAD    COMMISSION    OP    WISCONSIN. 


8 

O 
C 

li 

^  i 

M 

ft 


2S 

Per 
cent  of 
load 
aver- 
age of 
year. 

5? 

^ 

s 

8 

11 

1 

r 

-j- 

^ 
§ 

--i 

8 

1 

i 

l-Mlfll 

1 

!:   §llg' 

a 

8 

S 
^ 

8 

8 

"1 

8 
8 

ii 
It 

&]i 

S 

! 

i 

IB 
CO' 

H 


is 


8(5 

8 


CO;: 

Us 


ig' 


1 


i» 


CI      *N 


g     s 


fc     S" 


i   i« 


i    5« 


d-* 

Ui 


o         ace 


«  ore    I  c* 

8      =      =: 


C3  O  1^ 

Sc» 

w  • 


ii 


i?« 


"lian  jaa  sn«AV 


t^tg 


i^ 


o* 


§    §" 


§    §' 


Ii 


«< 

o 


5S 

•  * 


I  " 


c  oj  **  «5     "^ 


*  J  p 


B 

Cut- 


.re    _:     t-So    ^     SC^S    -J     ^    — 

|s3       I 


H     - 


18S 


Digitized  by  VjOOQIC 


STATE  JOURNAL  PTG.  CO.  V.  MADISON  GAS  &  ELECTRIC  CO.      6S1 


«  III! 


Digitized  by  VjOOQIC 


682 


RAILROAD    COMMISSION    OF    WISCONSIN. 


•o  o 

HP 


SB 

J^-o^t^ 

« 

^. 

§ 

5^ 

^Uit. 

^ 

CO 

* 

fe:  ^ 

V 

t,  ®T3  o  t; 

|?r 

^ 

OH 

2% 

P 

M 

S 

53 

r 

K^J.I^C/ 

|S 

^ 

^ 

Sllf 

ia^lZ^ 

\ 

.i" 

H 

O 

CL  S  O  >  O 

8 

5i 

sg 

^o^-Sc 

:?! 

ir> 

5 

0  H 

II 

a 

» 

* 

§ 

i 

S 

r-i!M 

CO-* 

t- 

□o--; 

1  "* 

,^ 

1  ^ 

-r    ^ 

x» 

"-'c;'- 

- 

si 
IS 

|i 

g5 

1 

!!= 

1^ 

=s 

i 

|i 

CI 

s- 

s 

CO 

cr 

1 

CO 

1  ^' 

^ 

-^ 

CO.- 

ac5^ 

oi- 

c 

«^ 

CJ 

«■* 

w 

—  re 

•♦ 

|5 

1 

8* 

1 

§- 

^ 

|i 

§ 

St"^ 

Cs 

ce-^ 

m 

f^ 

CO 

rr 

— 

- 

ODt- 

tr 

^ir 

c-.?i 

*- 

^"t 

i.O 

t-35 

§5 

§ 

82 

2 

i^ 

§ 

Si 

g 

§ 

§ 

CO 

!*■ 

■^ 

■^ 

-' 

^ 

oo 

3C 

ifttfl 

1 

. 

0 

si 

l| 

u 

.    3 

■      |5 

5 

3S 

§ 

CM 

l| 

^^ 

s 

S 

« 

- 

1  «>-< 

CO 

CO 

<=5 

UP 

fe5 

i 

i?" 

i 

is 

5 

oeo 

• 

ai-5-> 

s 

& 

^ 

^ 

li 

11 

1 

i^ 

3 

is 

S5 

^^ 

8 

?^ 

r-. 

-^ 

- 

0 
u 

liun  jea  sniiAV 

12:; 

m 

S.! 

21 

« 

3^ 

sec 

8 

3 

2' 

o* 

eo- 

Cud, 

a* 

A 

c8 

?/ 

^ 

i 

£ 

in 

c 

^ 

0/ 

0, 

H 

c 

•/! 

g 

-1 

0) 

O 

t-5 

c  25 

»« 

bi 

o  ^ 

c 

•/J 

ci 

be 

c 

Li. 

."3 

•£"5 

^  e9 

"a 

-< 

6 

m 

e<S  c  a 

0/ 

1 

« 

=  £ii 

^  =  i 

« 

HI 

p  6  c 

"3 

"o 

1,    ^^ 

^ 

h 

—  o  o 
o 

0 

til 

^ 

>»3S 

^ 

r 

< 

/; 

H 

C 

< 

cr. 

1 

Digitized  by  VjOOQIC 


STATE  JOURNAL  PTG.  CO.  V.  MADISON  GAS  A  BLECTMO  CO.      683 

Compared  with  other  load  curves  during  the  year  we  note  a 
minimum  load  day  on  July  16,  1909,  with  peak  at  815  kws.,  as 
against  the  2,056  kw.  peak  recorded  on  Dec.  21,  We  note  also 
that  the  time  of  peak  has  shifted  from  5 :30  p.  mi.  to  9  p.  m.,  and 
that  the  duration  of  the  evening  load  is  correspondingly  lessened. 
The  morning  load,  which  begins  at  6  a.  m.  in  December,  is 
postponed  until  8  o'clock  in  June.  With  the  exception  of  these 
important  differences  the  make-up  of  minimum  and  maximum 
peak  curves  are  similar. 

As  has  already  been  pointed  out,  there  is  a  close  relation  be- 
tween the  maximum  instantaneous  peak  and  the  company's  in- 
vestment. It  is,  necessarily,  the  highest  demand  that  determines 
station  capacity,  and  more  remotely  the  cost  of  buildings,  ac- 
cessories and  distribution  equipment.  The  company  carries  its 
base  load  on  turbine  units,  perhaps  its  most  economical  method 
of  generation.  Gas  engines  are  utilized  to  carry  normal  lighting 
peaks;  steam  engines  and  generators  are  pressed  into  service 
during  peak  months.  Storage  batteries  are  used  to  regulate 
Shifting  railway  demands.  A  survey  of  company's  equipment 
and  the  purpose  for  which  it  is  utilized  indicates  that  the  pres- 
ent apparatus  is  no  more  than  sufficient  to  supply  present  de- 
mands. Substantial  increase  in  peak  loads  will  probably  neces- 
sitate increased  investment  and  rearrangement  of  the  present 
scheme  of  operation. 

Table  XX  contains  data  which  show  the  demand  at  the  sta- 
tion, the  connected  load,  and  the  relation  between  these  two  ele- 
ments for  the  calendar  years  1907  and '1908,  and  for  the  fiscal 
year  ending  June  30,  1909.  It  shows,  for  beginning  and  end  of 
the  year  and  the  average,  the  number  of  16  candle  power  equiva- 
lent 55  watt  lamps,  the  number  of  3  glower  264  watt  Nernst 
lamps,  the  number  of  745  watt  horse  powers,*  and  the  number 
of  6.6  ampere  450  watt  arc  lamps  installed.  It  also  shows  what 
these  installations  amount  to  in  kilowatts.  It  further  shows  the 
relation  which  these  installations,  or  connected  load,  bear  to  the 
service  demand  and  to  the  maximum  instantaneous  demand  at 
the  station. 

For  the  fiscal  year  1909,  for  instance,  the  connected  or  in- 
stalled load  for  the  incandescents  amounted  to  about  3,859  kws. 
at  the  beginning  of  the  year,  4,073  kws.  at  the  end  of  the  year, 
while  the  average  of  both  was  3,996  kws.  The  service  load  for 
these  installations  amounted  to  1,163  kws.,  or  to  28.56  per  cent 
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of  the  connected  load  at  the  end  of  the  year,  and  to  29.33  per 
cent  of  the  connected  load  at  the  beginning  of  the  year.  As 
shown  in  another  table,  the  maximum  instantaneous  deniand  for 
the  incandescents  amounted  to  1,109  lews,  or  to  27.23  and  27.97 
per  cent,  respectively,  of  the  connected  load  at  tlie  end  and  at  the 
beginning  of  the  year.  Similar  figures  are  shown  for  the  direct 
current  system  or  power,  for  the  arcs  and  the  street  railway. 
These  figures,  however,  it  is  not  necessary  to  mention  in  detail. 


TABLE  XXL 
Seasonal  Variation  Commercial  Liohting  Sales,  1907.  1908,  6  Months  1909. 


Months. 


January 

February  

March 

April 

May 

June 

July 

Aufrust 

September... 
Oc toller...  ^. 
Noveml)er . . . 
December  . . . 


1907. 


1908. 


Current 
sold  kw. 
hrs. 


145,902 
118.168 
113,215 
96.510 
89, 426 
79,864 
70. 840 
77.002 
91,473 
143.094 
155.227 
ki5,749 


Total 1.346.470 


Max. 
demands 
A.  C.  cir- 
cuit trans- 
formers 
kws. 


Current 

sold  kw. 

hrs. 


Max. 
'  demands 
I  A.  C.  cir- 
cuit trans- 
'    formers 

kw. 


-|- 


1.088 
1,015 

a% 

940 

850 

825 

700 

940 

1,080 

1.120 

1.190 


1.52.002 
134. 196 
12^.761 
109.508 
97.536 
89.404 
76.912 
73.485 
88.683 
133.650 
168, 192 
170.973 


1,419.302 


1909. 


Current 

sold  kw. 

hrs. 


Max. 
demands 
A.  C.  cir- 
cuit trans- 
formers 
kws. 


1,060 

940 

920 

911 

8,58 

773 

M2 

674 

904 

1.072 

1.156 

1.161 


168.406 
148,808 
134,588 
122,158 
106.054 
91.866 


1.137 

1.032 

953 

9QB 

8r2 

797 


Table  XXI  shows  by  months  the  current  sold  and  the  maxi- 
mum demand  for  the  incandescent  load  for  the  years  1907 
and  1908  and  for  six  months  in  1909.  From  this  table  it  is 
found  that  there  are  great  variations  from  season  to  season,  even 
from  month  to  month,  both  in  the  current  sold  and  in  the  maxi- 
mum demand  on  the  station.  In  1908,  for  instance,  the  sales 
amounted  to  73,485  kw.  hrs.  in  August,  and  to  170,973  in  Decem- 
ber, while  the  maximum  demand  was  674  kws.  for  the  former 
month  and  1,161  kws.  for  the  latter. 

Table  XXII  gives  the  total  amount  of  current  sold  each 
month  in  1907,  in  each  case  for  the  lighting  of  residences,  stores, 
offices,  miscellaneous  business,  the  university,  and  the  city,  to- 
gether with  the  percentage  relation  which  the  total  for  each  of 
these  classes  of  consumers  bear  to  the  total  for  all.  The  figures 
in  this  table  show  very  clearly  that  in  all  branches  of  the  scrv- 
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ice  the  sales  are  the  lowest  during  the  summer  months.    In 
other  words,  less  current  is  used  for  lighting  during  these  months  ' 
than  in  the  winter. 


TABLE  XXTT. 

Seasonal  Variatiok  of  Commercial  Lighting  Sales  to  Various  Consumer 

Classes Madison  Gas  and  Electric  Co.,  1907. 


Months. 

Resi- 
dences. 

Per  cent 

of 

total. 

Stores. 

Per  cent 

of 

total. 

Offices. 

Per  cent 

of 

total.* 

January  

February 

March 

April    

May 

June 

July 

Aufirust 

49,061 
39.4(i8 
.36.441 
29,856 
26.544 
22,344 
17,108 
18.881 
25.S)81 
46,336 
52,480 
53,822 

33.62 
33.40 
32.19 
30.94 
29.68 
27.98 
24.15 
24.52 
28.40 
32.38 
33.81 
32.46 

21,333 
15.263 
15.701 
12,770 
11.926 
10,6.51 
10,950 
11.596 
15,640 
26.613 
26.676 
30,010 

14.62 
12.92 
13.87 
13.23 
13.34 
13.34 
15.46 
15.06 
17,10 
18.60 
17.18 
18.10 

3,834 
2,688 
2,376 
2,010 
1.819 
1,511 
1,525 
1,613 
1,732 
2,678 
3,416 
3,794 

2.63 
2.27 
2.10 
2.08 
2.03 
1.89 
2.15 
2.09 

SepU^mber 

October 

1.89 
1.87 

November 

2.20 

December 

2.29 

Total 

418,312 

31.07 

209,129 

15.53 

28.996 

2.15 

Months. 

Miscella- 
neous 
business. 

Per  cent 

of 

total. 

Uni- 
versity. 

15.297 
11,664 
10.938 
8,587 
8,121 
6.062 
3,4S9 
2.863 
2,290 
11.649 
15,806 
17,229 

Per  cent 

of 

total. 

City. 

Per  cent 

of 

total. 

Total 
sales  In 
kw.  hrs. 

January 

February 

March 

53,517 
47,148 
45,991 
41,742 
39.621 
38,098 
36,535 
40,966 
44,506 
5.3.638 
54.589 
58,304 

36.68 
39.90 
40.62 
43.25 
44.31 
47.70 
51.58 
53.20 
48.66 
37.49 
35.17 
35.19 

10.48 
9.87 
9.66 
8.90 
9.08 
7.59 
4.92 
3.72 
2.50 
8.14 
10.18 
10.40 

2.870 
1,937 
1,768 
1,545 
1,395 
1.198 
1.233 
1.084 
1.324 
2.180 
2,260 
2,590 

1.97 
1.64 
1.56 
1.60 
1.56 
1.50 
1.74 
1.41 
1.45 
1.52 
1.46 
1.56 

145,902 
118,168 
113.215 

April 

96,510 

May 

89,426 

June 

79.864 

July 

70,840 

Aug'ust 

77,002 

September 

October 

November 

December 

91,473 
143,094 
156.227 
165.749 

Total 

554,654 

41.20 

113,995 

8.46 

21,384 

1.59 

1.346,470 

The  table  below  gives  the  comparative  number  of  meters  at 
the  beginning  and  end  of  the  years  ending  Dec.  31,  1907  and 
1908,  and  June  30,  1909,  with  resulting  averages  for  each  year. 
Since  certain  consumers  have  more  than  one  meter,  this  num- 
ber is  not  exactly  in  accord  with  the  total  number  of  consumers 
served.  The  number  is,  however,  sufficiently  close  to  allow 
either  figure  being  used  for  comparative  purposes.  Average 
number  of  consumers  amounted  in  1907  to  2,729  as  against 
2,742  average  number  of  meters,  and  in  1909  to  3,060  average 
number  of  consumers  as  against  3,058  average  number  of  meters. 
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Number  or  Mbtsrs. 


Cla.ss  of  service. 

1 
Be<rinnin(r 
of  rear. 

End  of  year. 

2,741 
105 

Average. 

Lltfhtlnff. 
Power  ... 

Year  endlnsr  Dec.  31,  1907. 

2.417 
1«1 

2.579 
163 

Total. 

2.578 

2,906 

2.742 

Year  ending  Dec.  31, 1908 

Liirhtlnflr 

2,741 
165 

3,009 
198 

2.875 

Power 

Year  endlnur  June  30. 1909. 

181 

Total. 

2.i>06 

3,207 

3.056 

Llffbtlnir. 
Power.... 

•2.748 
•170 

2,998 
200 

2,873 
185 

Total . 

2,918 

3.198 

3,058 

*  Estimated. 


The  Relation  of  ConsumerSj  Connected  Load  and  Current  Con- 
sumption of  the  Total  Cost  of  Service, 

It  has  already  been  shown  that  the  cost  of  supplying  electric 
service  is  properly  divided  into  fixed  and  variable  portions,  i.  e., 
expenses  varying  directly  with  the  capacity  at  the  station  or  the 
demand  determining  that  capacity,  and  expenses  varying  directly 
with  the  output  of  the  plant.  An  additional  question  presents  it- 
self:  How  are  these  costs  to  be  prorated  among  different  con- 
sumers, what  part  has  each  in  effecting  them,  and  what  econo- 
mies is  each  making  possible  by  diversified  use  of  the  same 
service  ? 

Proper  assessment  of  the  variable  or  output  costs  of  production 
is  easily  and  equitably  made.  Kilowatt  hours  used  by  each  con- 
sumer are  readily  obtained  by  the  ordinary  recording  watt  meter 
readings,  and  the  sum  total  of  these  readings  becomes  the  divisor 
of  the  total  output  operating  cost.  It  is  true  that  a  considerable 
item  of  this  cost  lies  in  the  current  lost  before  consumer's  house 
service  is  reached,  and  that  these  losses  are  greater  for  consumers' 
premises  further  removed  from  the  central  station  than  those  on 
adjacent  property.  Such  costs  of  distribution,  however,  even 
though  directly  proportionate  to  the  factor  of  distance,  are  prop- 
erly prorated  over  the  entire  kilowatt  hours  sold. 

The  distribution  of  fixed  or  demand  costs,  on  the  other  hand,  is 
a  more  difficult  matter.     Such  charges  are  only  properly  appor% 
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tioned  when  each  consumer  is  charged  for  the  part  oi  the  demand 
occasioned  by  him  at  the  time  of  the  station  peak.  Since  such 
peak  demands  frequently  shift,  as  the  company  develops  or  fails 
to  develop  its  off-peak  business,  a  distribution  of  the  burden  of 
capacity  costs  is  only  fair  to  individual  consumers  when  they  are 
given  compensation  for  economies  they  effect  by  a  more  diversi- 
fied use  of  future  service ;  and  is  only  fair  to  the  company  when 
it  assists  in  the  campaign  for  greater  sales  and  a  higher  load  fac- 
tor. In  other  words,  that  portion  of  the  rate  schedule  involving 
capacity  costs  should  be  so  adjusted  and  flexible  to  meet  future 
changes  in  operating  conditions,  give  sufficient  added  compensation 
to  the  company  to  sell  off-peak  business  and  lower  its  average 
rate,  and  give  sufficient  inducement  to  the  consumer  to  develop  it. 
One  of  three  methods  is  usually  followed  to  determine  the 
additional  demand  consumer  places  upon  the  central  station.  In 
many  cities  meters  registering  the  maximum  individual  demand 
are  installed,  periodic  readings  taken,  and  the  capacity  costs  as- 
sessed on  the  basis  of  the  demand  indicated.  This  method  has 
drawbacks  which  seriously  affect  the  practicability  of  employing  it 
in  some  cities.  It  necessitates  an  additional  expense  item,  often 
out  of  proportion  to  the  returns  secured  from  the  individual  con- 
sumer. It  gives  no  idea  of  the  time  the  demand  occurred  and 
hence  often  penalizes  the  off-peak  load.  It  is  doubtful  whether  it 
can  be  successfully  employed  with  small  and  short  hour  residence 
users  of  which  respondent  company  has  an  especially  large  num- 
ber, and  several  companies  which  have  been  its  most  ar- 
dent advocates  have  abandoned  its  use  for  this  class  of  business. 
In  several  cities  the  number  of  rooms  have  been  made  the  basis  of 
estimating  the  demand  for  residences.  This  method,  again,  while 
it  has  much  to  recommend  it,  docs  not  seem  suited  to  Madison 
conditions.  It  fails  to  differentiate  between  the  small  residence, 
illuminated  almost  entirely  with  gas  with  a  few  electric  conven- 
ience lamps,  and  the  small  electrically  lighted  apartment,  or  be- 
tween the  large  residence  and  large  rooming  house.  A  third 
method  frequently  used  is  to  apportion  demand  costs  upon  the 
total  or  some  designated  portion  of  the  connected  load.  Where 
uses  to  which  all  the  consumers  put  service  are  similar,  the  total 
connected  load  is  perhaps  the  best  divisor  of  capacity  costs,  since 
it  assumes  that  the  relative  proportion  of  actual  demand  to  the 
total  connected  load  is  a  constant  and  does  not  differ  considerably 
as  between  separate  consumers.     Where,  however,  the-^uses  oi 
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lighting  service  are  strikingly  different,  some  arbitrary  portion  of 
the  connected  load  must  be  designated  as  the  demand. 

Some  idea  of  the  demand  placed  upon  the  central  station  by 
residence  and  business  districts  can  be  obtained  from  demand 
meter  readings  at  transformers  supplying  typical  districts.  Com- 
pany has  evidently  made  it  a  practice  to  test  the  capacity  of  its 
transformers  by  such  demand  meter  readings,  and  at  our  sugges- 
tion supplemented  results  of  tests  made  during  the  winter  of 
1907-8  and  1908-9  by  a  count  of  the  connected  load  served  by- 
such  transformers.  Table  XXII-A  shows  the  relation  of  these 
maximum  transformer  demands  to  this  connected  load.  While 
there  is  wide  variation  in  the  relation  of  demand  to  connected 
load,  as  here  indicated,  the  percentages  obtained  for  transformers 
in  strictly  residence  and  business  districts,  and  simultaneous  equa- 
tions solved  for  separate  percentages  in  mixed  districts,  indicate 
that  the  relation  of  total  residence  demand  to  connected  load  is 
from  15  to  20  per  cent,  that  the  relation  of  total  business  demand 
to  connected  load  is  from  50  to  55  per  cent,  and  that  the  relation 
of  the  university  demand  to  connected  load  is  in  the  neighborhood 
of  30  per  cent. 

From  these  and  other  facts  brought  to  our  attention,  it  must  be 
recognized  that  the  demands  at  station  of  the  various  consumer 
classes  differ  in  themselves.  Attempt  has  been  made,  therefore, 
to  classify  consumers  into  groups  of  approximately  similar  condi- 
tions, and  to  determine,  by  fixed  percentages,  what  proportion  of 
the  total  capacity  cost  each  class  shall  bear.  In  determining  such  a 
classification  the  Commission  has  given  heed  principally  to  local 
conditions.  The  endeavor  has  been  primarily  to  group  consumers 
that  resemble  each  other  as  to  the  demand  placed  upon  the  central 
station,  although  it  is  recognized  that  additional  factors  may  prove 
important.  Present  sales  should  not  be  jeopardized  by  sweeping 
departures  from  the  existing  bases  of  rates.  Likewise,  the  vol- 
ume of  business  and  the  competition  of  isolated  plants  may  prove 
determining  elements.  The  question  of  what  are  average  present 
costs,  then,  gives  way  to  consideration  of  what  added  capacity 
costs  are  incurred  in  securing  additional  business,  or  what  losses 
are  sustained  in  capacity  costs  in  losing  it.  Just  as  the  readi- 
ness to  serve  or  maximum  demand  schedule  differentiates  be- 
tween long  and  short  hour  users,  so  the  classification  of  active 
connected  load  seeks  to  differentiate  between  consumer  classes 
and  give  recognition  to  such  sales  factors  other  than  present  costs 
affecting  rates.  Digitized  by  GoOglc 
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The  analysis  of  local  conditions  has  been  made  from  detailed 
data  submitted  by  the  company  from  its  consumer  ledger,  showing 
monthly  sales  and  revenue  derived  from  each  consumer,  together 
with  his  class  of  business  and  size  of  installation.  With  this  as 
a  basis,  inquiry  has  been  directed  to  ascertaining  the  variation  in 
hours  of  use  of  the  total  installation,  the  stability  and  variation  in 
seasonal  sales,  the  average  size  of  installation,  the  number  of  con- 
sumers affected,  the  prevailing  hours  of  business,  the  diversified 
character  of  the  demand,  and  abnormal  conditions  found  on  com- 
parison with  similarly  situated  ccmmunities. 

Residences,  Company's  residence  class  consists  of  dwellings, 
flats,  .private  and  student  rooming  houses,  student  fraternities  and 
similarly  housed  organizations.  Company  had  2,072  such  consum- 
ers in  1907,  1,578  of  which  were  consumers  for  the  entire  year. 

It  has  been  suggested  that  the  residence  class  has  peculiar  char- 
acteristics, due,  in  part,  to  many  large  residences  and  rooming 
houses,  an  abnormally  large  population  for  territory  served,  and 
a  marked  tendency  of  both  the  fixed  and  floating  population  to 
desert  the  city  during  the  summer  months.  These  peculiarities 
have  a  marked  effect  upon  the  present  and  future  revenues  of  the 
company  and  are  entitled  to  careful  consideration. 

Similar  analyses  of  consumer  sales  to  those  compiled  for  Madi- 
son have  been  made  from  detailed  summaries  furnished  by  other 
electric  plants  in  the  state.  Of  these,  results  obtained  from  two 
similarly  situated  cities,  Marinette  and  Manitowoc,  will  permit  of 
comparison  with  the  figures  obtained  for  Madison.  The  follow- 
ing facts  are  noted : 

1.  That  Madison  had  a  greater  proportion  of  residence  consum- 
ers than  the  other  cities  named.  Company  furnished  service  to 
1,577  residence  consumers  using  service  for  the  entire  twelve 
months  reviewed,  which  number  amounted  to  73  per  cent  of  the 
total  number  of  twelve  months  users;  Marinette  had  232,  or  58 
per  cent  of  its  twelve  months  users ;  and  Manitowoc  465,  or  64 
per  cent  of  its  total  twelve  months  users. 

2.  That  the  proportion  of  twelve  months  users  to  less  than 
twelve  months  users  in  residences  was  not  low.  We  find  that  76 
per  cent  of  the  total  residence  consumers  served  used  current  for 
the  entire  twelve  months,  as  compared  with  57  per  cent  in  Mari- 
nette and  74  per  cent  in  Manitowoc. 

3.  That  the  smaller  residence  business  was  considerably  better 
developed  in  Madison  than  in  the  two  cities  named,  ^n  Madison 
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the  average  installation  for  twelve  months  residence  use  was 
16.8  lamps;  installation  varied  from  1  to  144  lamps  of  50  watt 
e(|uiyalent,  with  the  most  prevalent  installation  at  10  lamps. 

In  Marinette  the  average  installation  was  19.6  lamps ;  installa- 
tions varied  from  3  to  126  lamps,  with  the  most  prevalent  installa- 
tion at  12  lamps.  In  Manitowoc  the  average  installation  was  17.3 
lamps ;  installations  varied  from  2  to  102  lamps,  with  the  most 
prevalent  installation  at  11  lamps.  These  conclusions  are  con- 
firmed by  a  closer  study  of  the  distribution  of  residence  consum- 
ers over  various  sizes  of  connected  load  in  the  cities  named.  This 
distribution,  stated  in  percentages  of  the  total  for  groups  of  5 
lamps,  is  given  in  the  table  below : 


Distribution  of  Consumers  and  Connected  Load  Residence  Liohtinq. 
12  Months  UstM-s. 


no.  lamps. 


1  to  5.. 

e  to  10. . 
11  to  15.. 
16  to  20. . 
21  to  25.. 
26  to  .30.. 
31  to  35.. 
36  to  40.. 
41  to  45.. 
46  to  50.. 
Over  aO  . 


1 
per  cent  of  number  of  con- 
sumers. 

PER  CENT  OF  NUMBER  OF  LAMPS. 

Madlsion. 

Marinette. 

Manito- 
woc. 

Madison. 

Marinette. 

Manito- 
woc. 

3.36 

.86 

3.32 

.86 

.18 

.67 

24.10 

9.48 

19.10 

12.41 

4.a'l 

9.38 

1         32. W 

33.60 

»>.37 

25.26 

22.40 

21.80 

17.77 

24.12 

23.27 

18.85 

21.72 

24.20 

9.50 

14.64 

13.0S 

12.84 

16.99 

17.22 

4.88 

H.03 

4.73 

8.19 

8.32 

7.57 

2.37 

4.73 

2.16 

4.82 

7.87 

4.01 

1.52 

2.15 

1.51 

3.46 

4.31 

3.35 

1              .81) 

1.72 

.65 

2.26 

3.65 

1.62 

.70 

.43 

.87 

2.02 

:.ra 

2.45 

2.05 

2.24 

1.94 

9.03 

9.20 

7.73 

100.00 

100.00 

100.00 

100.00 

100.00 

100.00 

In  Madison,  it  will  be  noted,  the  greatest  proportion  of  con- 
sumers, or  32.86  per  cent,  have  installations  between  11  and  15 
lamps.  Marinette  has  33.60  per  cent  and  Manitowoc  29.37  per 
cent. of  its  consumers  within  the  same  lamp  group.  We  note  also 
that  in  Madison  25.2G  per  cent  of  the  total  number  of  lamps  in- 
stalled in  residences  fall  between  11  and  15  lamps,  as  against  22.40 
per  cent  in  Marinette  and  21.80  per  cent  in  Manitowoc  for  the 
same  size  of  installation.  We  find  also  that,  while  this  percentage 
distribution  in  other  respects  is  strikingly  similar  for  the  three 
cities,  that  60.32  per  cent  of  the  total  number  of  consumers  in 
Madison  have  installations  of  less  than  15  lamps  connected,  as 
against  43.94  per  cent  in  Marinette  and  51.79  per  cent  in  Manito- 
woc-.    Stated  in  other  terms,  the  majority  of  residence  consumersj 
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in  Madison  have  less  than  14  lamps  connected,  the  majority  in 
Marinette  less  than  17  lamps,  and  the  majority  in  Manitowoc  less 
than  15  lamps  connected. 

4.  That  miit  sales  were  far  better  developed  in  Madison  than  in 
the  other  cities  named.  Sales  to  residences,  as  expressed  in  units 
of  "per  lamp  per  year"  and  "per  consumer  per  year,"  for  Madi- 
son, Marinette  and  Manitowoc,  are  given  for  various  lamp  groups 
in  the  following  table : 


Analysis  of  Ccjrrsnt  Sold.— Rbsidbncb  Lighting. 
12  Months  Users. 


NO.  LAMPS. 

KW.  HRS.  PER  LAMP 
PBR  YEAR. 

KW.  UR8.  PBROON- 
1       8UMER  PER  YEAR. 

1                                                     ■ 

PER  CENT  OF  TOTAL 
CURRENT  SOLD. 

Mad. 

Marl. 

Manl. 

Mad. 

MaH. 

Mani. 

Mad. 

Mari.  :  Manl. 

Itx)  5 

6  *•  10 

11  *'  15 

16  "  20 

21  "  25 

28  *'  30 

31    *  35 

36  "  40 

41  "  45 

46  *'  50 

Over  50 

41.20 
17.20 
13.90 
14.20 
13.40 
12.50 
10.02 
11.40 
14.35 
12.33 
13.98 

24.40 
15.90 
9.90 
7.60 
9.70 
8.90 
9.60 
6.40 
10.70 
11.70 
8.40 

23.60 
9.86 
7.95 
7.26 
6.41 
6.16 
7.03 
6.18 
3.25 
5.94 
8.88 

163 
149 
180 
252 
306 
354 
330 
434 
613 
597 
1010 

98 
143 
129 
136 
220 
232 
313 
251 
443 
551 
708 

85 
84 
102 
130 
145 
170 
226 

^ 

293 
614 

2.33 
15.18 
25.02 
18.94 
12.10 
7.29 
3.36 
2.79 
2.30 
1.76 
8.98 

.43 

6.94 

22.28 

23.34 

16.54 

7.15 

7.61 

2.78 

3.92 

1.21 

7.80 

2.06 
12.10 
22.60 
23.05 
14.45 

6.n 

3.69 
2.70 
.69 
1.91 
10.62 

•    Average... 

14.12 

9.33 

7.64 

237 

182 

131 

100.00 

100.00 

100.00 

It  will  be  noted  that  the  current  consumed  per  lamp  per  year  by 
residence  consumers  was  14.12  kw.  hrs.  for  Madison,  as  against 
9.33  kw.  hrs.  for  Marinette  and  7.64  kw.  hrs.  for  Manitowoc; 
that  the  same  use  of  current  per  consumer  amounted  to  237  kw. 
hrs.  in  Madison,  as  against  182  kw.  hrs.  in  Marinette  and  131  kw. 
hrs.  in  Manitowoc ;  that  this  increased  consumption  occurred  for 
all  sizes  of  installations  and  was  especially  marked  for  installations 
of  over  50  lamps ;  and  that  the  proportion  of  the  total  sales  con- 
tributed by  the  smaller  installations  at  Madison  was  greater  than 
the  proportion  contributed  in  the  other  cities  named. 

Average  sales  for  Madison  amounted  to  0.705  hours  daily  use 
of  total  connected  load,  with  a  seasonal  variation  ranging  from 
0.346  hours  use  in  July,  to  1.088  hours  use  in  December.  The 
entire  sales  for  commercial  lighting  service  varied  from  58  per  cent 
above  the  average  in  December,  to  44  per  cent  below  the  average 
in  July ;  the  deviation  of  sales  to  residences  only,  varied  from  54 
per  cent  above  the  average  to  51  per  cent  below.     Average  sales 
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to  consumers  having  installations  of  10  lamps  or  less  were  con- 
siderably above  this  average. 

From  demand  meter  readings  taken  by  the  company  in  ^fodison 
of  several  typical  private  houses,  rooming  houses  and  fraternities, 
from  a  close  inspection  of  residence  lighting  during  the  peak 
hours,  and  from  data  gathered  from  four  cities  having  extensive 
experience  with  the  demand  meters,  we  find  that  an  average  active 
connected  load  of  50  per  cent  is  not  unfair  for  residences  in  Madi- 
son. We  find  also  that  this  demand  tends  to  decrease  with  the 
size  of  installation. 

Stores.  Company  had,  in  1907,  345  stores  on  its  consumer 
ledger,  236  of  which  were  consumers  for  the  entire  year.  Instal- 
lation varied  from  2  lamps  to  450  lamps  of  50  watts  equivalent. 
The  average  installation  was  21  lamps.  This  count  includes 
Nernst  and  high  efficiency  lamps  as  well  as  carbon  filaments  of 
the  ordinary  type,  but  does  not  include  lamps  used  for  windows, 
signs  or  outlines,  paid  for  on  a  contract  or  flat  rate  basis.  Av- 
erage current  consumed  in  the  same  year  amounted  to  1.590  hours 
daily  use  of  the  total  connected  load,  with  an  average  seasonal 
variation  ranging  from  2.738  hours  use  in  December,  to  0.972 
hours  use  in  June,  or  a  deviation  above  and  below  the  average, 
1.590  hours,  of  61  per  cent  and  39  per  cent,  respectively.  This 
variation  for  the  summer  month  compares  very  favorably  with 
the  seasonal  variation  of  49  per  cent  already  noted  for  the  entire 
metered  lighting  service  for  that  year.  By  trade  agreement  most 
retail  stores  close  between  6  and  7  p.  m.  on  week  days,  with  the 
exception  of  Wednesdays  and  Saturdays,  and  the  two  or  three 
weeks  preceding  the  holidays.  These  conditions  indicate  heavy 
demands  at  peak  load  through  the  year,  with  an  exceptional  heavy 
load  in  December  when  the  central  station  is  most  pressed  for  ad- 
ditional capacity.  Data  gathered  from  four  cities  in  which 
Wright  demand  meters  are  extensively  used,  indicate  separate 
consumers'  demands  ranging  from  40  to  100  per  cent  of  the  con- 
nected load,  with  a  prevailing  ratio  of  70  per  cent.  The  demand 
necessarily  varies  with  the  kind  of  business.  Display  stores,  such 
as  drug  stores,  jewelry  stores,  etc.,  have  higher  demands  than 
hardware  or  second  hand  stores. 

Offices.  Company  supplied,  in  1907,  IGO  offices  with  installa- 
tions varying  from  1  to  536  lamps  of  50  watts  equivalent.  The 
average  installation  was  14  lamps;  the  prevailing  installation  5 
lamps ;   average  current  consumed  amounted  to  0.7  hours  daily  use 
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of  full  connected  load,  with  an  average  seasonal  variation  ranging 
from  1.111  hours  use  in  January  to  0.438  hours  use  in  July,  or  a 
deviation  above  and  below  the  average  of  59  per  cent  and  38  per 
cent,  respectively.  This  variation  is  almost  identical  with  that  of 
stores.  Owing  to  the  small  size  of  most  installations  and  the 
short  hours  of  use,  offices  furnish  the  largest  group  of  minimum 
bill  consumers.  A  considerable  number  of  offices  are  lighted 
evenings.  Data  furnished  us  by  companies  in  five  cities  using 
demand  meters,  give  average  ratio  of  actual  demand  to  connected 
load  of  57,  65,  65,  75  per  cent  and  68  to  87  per  cent. 

Restaurants.  Company  furnished  15  restaurants  in  1907  with 
an  average  installation  of  28  lamps  of  50  watts  equivalent.  In- 
stallations varied  from  3  lamps  to  91  lamps,  with  the  greater 
number  of  consumers  over  30  lamps.  Average  current  consumed 
per  consumer  in  the  same  year  amounted  to  3.951  hours  daily  use 
of  the  total  connected  load,  with  an  average  seasonal  variation 
ranging  from  5.885  hours  use  in  February  to  2.56  hours  use  in 
August,  or  a  deviation  above  and  below  the  average  of  49  per 
cent  and  35  per  cent,  respectively.  Several  restaurants  are  all- 
night  users.  The  ratio  of  the  separate  consumers'  demands  to  con- 
nected load,  as  indicated  by  Wright  demand  meter  readings  in 
three  cities  from  which  we  have  data,  ranges  from  52.3  to  62 
per  cent. 

Saloons,  Company  furnished  service  to  82  saloons  in  1907,  44 
of  which  were  consumers  for  the  entire  twelve  months.  Separate 
installations  varied  from  1  to  153  lamps  of  50  watts  equivalent, 
with  the  average  at  21  lamps,  and  the  prevailing  number  at  14 
lamps.  Average  current  consumed  in  the  same  year  amounted  to 
2.192  hours  daily  use  of  the  total  connected  load,  with  an  average 
seasonal  variation  ranging  from  3.602  hours  use  in  October  to 
1.426  hours  use  in  June,  or  a  deviation  above  and  below  the  av- 
erage of  64  per  cent  and  35  per  cent,  respectively.  By  city  or- 
dinance saloons  shut  up  shop  at  midnight.  Data  from  four  cities 
using  Wright  demand  meters  give  an  average  ratio  of  the  separate 
consumers'  demands  to  connected  load  of  62.6,  64  to  87  per  cent, 
76.4,  and  92  per  cent. 

Factories,  Company  illuminated  41  factories  in  1907,  with 
installations  ranging  from  2  to  230  lamps  of  50  watts  equiva- 
lent. The  average  installation  was  34  lamps.  Average  current 
consumed  during  the  same  year  amounted  to  1.438  hours  daily 
use  of  the  total  connected  load,  with  an  average  seasonal  varia- 
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tion  ranging  from  2.882  hours  use  in  January  to  0.827  hours  use 
in  August,  or  a  deviation  above  and  below  the  average  of  100 
per  cent  and  42  per  cent,  respectively.  Such'  establishments  usu- 
ally close  at  6  p.  m.,  although  several  so  lighted  work  night 
shifts.  Data  gathered  from  three  cities  in  which  demand  meters 
are  used,  yield  strikingly  close  ratios  of  consumers'  demands  to 
connected  load,  viz.,  54.4,  53.5  and  56  per  cent. 

Churches,  Company  supplied  19  churches  in  1907,  17  of 
which  were  consumers  for  the  entire  twelve  months.  Installa- 
tions varied  from  7  to  155  lamps  of  50  watts  equivalent,  with  an 
average  installation  of  63  lamps.  The  average  current  consumed 
for  the  same  year  amounted  to  0.478  hours  daily  use  of  the  total 
connected  load,  with  a  seasonal  variation  ranging  from  0.740 
hours  use  in  January  to  0.153  hours  use  in  August,  or  a  deviation 
above  and  below  the  average  of  55  per  cent  and  68  per  cent,  re- 
spectively. Demand  data  from  three  cities,  relating  to  the  rela- 
tion of  consumers*  demands  to  connected  load,  yield  ratios  of  56, 
85  and  81.7  per  cent  for  this  class  of  service. 

Hotels.  Company  furnished  electric  lighting  for  22  hotels  in 
1907,  16  of  which  were  consumers  for  the  entire  year.  Installa- 
tions varied  from  6  to  170  lamps  of  50  watts  equivalent,  with  the 
average  installation  at  37  lamps  and  the  prevailing  installation 
about  20  lamps.  Average  current  consumed  for  the  same  year 
amounted  to  3.609  hours  daily  use  of  total  connected  load,  with  a 
seasonal  variation  ranging  from  4.487  hours  use  in  October  and 
November,  to  2,813  hours  use  in  July,  or  a  deviation  above  and 
below  the  average  of  24  per  cent  and  22  per  cent,  respectively. 
Data  gathered  frcm  two  cities  using  demand  meters  yield  av- 
erage ratios  of  consumers'  demands  to  connected  load  of  28  and 
28.4  per  cent. 

Clubs.  Company  furnished  service  for  5  clubs  in  1907.  In- 
stallations varied  from  8  to  202  lamps  of  50  watts  equivalent, 
with  the  average  installation  at  76.  Current  consumed  for  that 
year  averaged  1.435  hours  daily  use  of  total  connected  load,  with 
a  sc.isonal  variation  ranging  from  2.553  hours  use  in  December 
to  0.604  hours  use  in  September,  or  a  deviation  above  and  below 
the  average  of  78  per  cent  and  58  per  cent,  respectively.  De- 
mand data  from  a  city  using  demand  meters  yield  an  average 
ratio  of  consumers'  demands  to  connected  load  of  28.8  per  cent. 

Schools.  In  addition  to  the  public  schools,  classified  under 
city  lighting,  company  furnished  service  to  5  additional  schools 
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and  seminaries  in  1907.  Installations  varied  from  8  to  172  lamps 
of  50  watts  equivalent,  with  the  average  installation  of  71  lamps. 
.  Current  consumed  in  that  year  amounted  to  0.404  hours  daily 
use  of  total  connected  load,  with  an  average  seasonal  variation 
ranging  from  0.773  hours  use  in  January  to  0.096  hours  use  in 
August.  Demand  data  from  two  other  cities  place  the  ratio  of 
consumers'  demands  to  connected  load  at  52.9  and  37.8  per  cent. 

Laundries.  Company  furnished  service  to  6  laundries  in 
1907,  with  installations  varying  from  3  to  43  lamps  of  50  watt 
equivalent  and  an  average  installation  of  20  lamps.  Average 
current  consumed  in  the  same  year  amounted  to  2.113  hours 
daily  use  of  total  connected  load,  with  an  average  seasonal  varia- 
tion ranging  from  3.069  hours  use  in  January  to  1.697  hours  use 
in  April,  or  a  deviation  above  and  below  the  average  of  45  per 
cent  and  20  per  cent,  respectively.  Data  on  demand  readings 
from  other  cities  place  the  ratio  of  separate  consumers'  demands 
to  connected  load  between  60  and  75  per  cent. 

Livery  Stables.  Company  furnished  service  to  23  livery  stables 
in  1907,  12  of  which  were  consumers  for  the  entire  year.  Instal- 
lations varied  from  2  to  30  lamps  of  50  watts  equivalent,  with  tlic 
average  installation  at  12  lamps  and  the  prevailing  installation  at 
5  lamps.  Average  current  consumed  for  the  same  year  amounted 
to  2.063  hours  daily  use  of  total  connected  load,  with  an  average 
seasonal  variation  ranging  from  3.009  hours  use  in  January  to 
1.306  hours  use  in  August,  or  a  deviation  above  and  below  the 
average  of  46  per  cent  and  32  per  cent,  respectively.  Most  lamps 
are  convenience  lamps.  Data  gathered  from  two  cities  in  which 
demand  meters  are  used  yield  average  ratios  of  consumers*  de- 
mands to  connected  load  of  52.3  and  58.3  per  cent  for  this  class. 

Lodge  and  Dance  Halls.  Company  furnished  service  to  20 
lodge  and  dance  halls  in  1907,  of  which  15  were  consumers  for 
the  entire  twelve  months.  Separate  installations  v?ried  from  4  to 
247  lamps  of  50  watts  equivalent,  with  the  average  at  53  lamps 
and  the  greatest  number  of  consumers  between  60  and  65  lamps. 
Average  current  consumed  per  consumer  in  the  same  year 
amounted  to  0.84  hours  daily  use  of  the  total  connected  load, 
with  an  average  seasonal  variation  ranging  from  1.304  hours  use 
in  January  and  0.369  hours  use  in  July,  or  a  deviation  above  and 
below  the  average  of  55  per  cent  and  56  per  cent,  respectively. 
With  a  few  exceptions  it  is  difficult  to  draw  the  line  between 
halls  used  entirely   for   fraternal  purposes,  and  those  used   for 
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dances  and  other  social  purposes.  Data  from  one  company  using 
Wright  demand  meters  with  sufficient  number  of  consumers  to 
permit  generalization,  indicate  an  average  ratio  of  consumers'  de- 
mands to  connected  load  at  68.6  per  cent. 

Hall  Lights  consist  of  lamps  used  for  the  illumination  of  cor- 
ridors and  halls  in  apartment  houses  and  office  buildings.  Com- 
pany had  15  such  consumers  in  1907,  with  installations  varying 
from  2  to  54  lamps  of  50  watts  equivalent.  The  average  installa- 
tion was  12  lamps.  The  average  current  consumed  during  the 
same  year  amounted  to  1.785  hours  daily  use  of  the  total  con- 
nected load,  with  an  average  seasonal  variation  ranging  from 
2.558  hours  use  in  December  to  1.360  hours  use  in  June,  or  a 
deviation  above  and  below  the  average  of  43  per  cent  and  24  per 
cent,  respectively.  Such  lamps  are,  with  few  exceptions,  on  dur- 
ing the  peak  load  period. 

Depots,  Company  served  6  depots  in  1907,  with  an  average  in- 
stallation of  44  lamps  of  50  watts  equivalent,  and  installations 
varying  from  4  to  100  lamps.  Average  current  consumed  in  the 
same  year  amounted  to  2.572  hours  daily  use  of  total  connected 
load,  with  an  average  seasonal  variation  ranging  from  3,682 
hours  use  in  January  to  1.613  hours  use  in  June,  or  a  deviation 
above  and  below  the  average  of  43  per  cent  and  33  per  cent,  re- 
spectively. Data  furnished  from  two  cities  using  demand  meters 
place  the  ratio  of  consumers'  demands  to  connected  load  at  75  and 
95  per  cent. 

Theaters.  Company  furnished  service  to  6  theaters  in  1907, 
with  installations  ranging  from  20  to  266  lamps  of  50  watts 
equivalent,  and  an  average  installation  of  115  lamps.  Current 
consumed  in  the  same  year  amounted  to  0.974  hours  daily  use 
of  total  connected  load,  with  an  average  seasonal  variation  ranging 
from  1.394  hours  in  January  to  0.611  hours  in  June,  or  a  deviation 
above  and  below  the  average  of  43  per  cent  and  37  per  cent,  re- 
spectively. One  of  these  is  an  opera  house  with  frequent  one 
night  stands  and  occasional  matinees,  the  others  nicklcodeons  and 
vaudeville  shows.  Data  furnished  from  two  cities  using  demand 
meters  place  the  ratio  of  consumers'  demands  to  connected  load 
for  this  class  of  service  at  49  and  89  per  cent. 

Shops.  This  classification  includes  blacksmith  shops,  carriage 
shops,  machine  shops  and  carpenter  shops,  all  with  average  in- 
stallations of  less  than  12  lamps,  aggregating  17  consumers.  Cur- 
rent consumed  for  the  year  1907  amounted  to  0.351  hours  xUiily 
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use  of  total  connected  load  for  blacksmith  shops,  0.868  hours  use 
for  machine  shops,  and  0.379  hours  use  for  carpenter  shops.  The 
seasonal  variation  of  sales  follows  dosely  the  Hne  indicated  for 
factories.  From  demand  data  from  other  cities,  carpenter  shops 
yield  an  average  ratio  of  consumers'  demands  to  connected  load 
of  55.5  per  cent;  machine  shops  of  37.2  and  54.4  per  cent;  black- 
smith shops  66.5  per  cent. 

County  and  Federal  Buildings,  Company  supplies  two  county 
buildings,,  a  court  house  and  jail,  each  with  an  estimated  installa- 
tion of  50  lamps  of  50  watts  equivalent.  Current  consumed  for 
the  year  1907  amounted  to  5.517  hours  daily  use  of  total  connected 
load,  with  a  seasonal  variation  ranging  from  8.653  hours  use  in 
January  to  3.040  hours  use  in  July,  or  a  deviation  above  and  below 
the  average  of  57  per  cent  and  45  per  cent,  respectively.  The 
federal  court  house  and  post  office  has  an  installation  of  375 
lamps  of  50  watts  equivalent.  The  current  consiutied  during  the 
same  year  amounted  to  3.252  hours  daily  use  of  connected  load, 
with  a  seasonal  variation  ranging  from  4.610  hours  use  in  January 
to  2.486  hours  use  in  June,  or  a  deviation  above  and  below  the 
average  of  42  per  cent  and  24  per  cent,  respectively.  Data  gath- 
ered from  two  cities  using  demand  meters  yield  ratios  of  con- 
sumers' demands   to  connected  load  of  33.6  and  31.0  per  cent. 

University  of  IVisconsin.  The  largest  single  consumer  of  the 
company  is  the  University  of  Wisconsin,  with  an  installation  of 
13,570  lamps  of  50  watts  equivalent  in  1907.  An  analysis  of  the 
current  sold  for  the  same  year  is  given  in  the  following  table.  It 
will  be  noted  that  the  kilowatt  hours  used  aggregate  only  31  min- 
utes daily  use  of  total  connected  load,  and  that  the  seasonal  varia- 
tion of  sales  is  especially  marked,  ranging  from  7  minutes  daily 
use  in  September  to  51  minutes  daily  use  in  December. 

A  considerable  portion  of  the  university  lighting  is  used  in  the 
evening.  The  state  historical  library,  the  law  building,  the  as- 
sembly hall,  Chadbounie  hall,  all  carry  a  considerable  evening 
load.  The  gymnasium  and  certain  portions  of  the  main  hall  are 
frequently  in  use,  the  former  sometimes  with  much  additional 
decorative  lighting.  The  engineering  building  wdth  its  two  floors 
of  drafting  rooms  presents  a  frequent  heavy  load  from  i  p.  m. 
to  6  p.  m.  Portions  of  the  chemistry  building,  science  hall,  agri- 
cultural building  and  north  and  south  hall  have  occasional  evening 
use.  Nearly  the  entire  university  is  subject  to  heavy  morning 
loads  on  dark  days.  r^r^r^^}r> 
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Analysis  of  Current  Sold. 
A.  C.  Llifhtlng— University  of  Wisconsin,  1007. 


Current  sold 
kw.  hi-s. 

Per  cent  of 
total. 

Minutes  use 
per  day  of 
total  cow- 

uectei.  load. 

•Tanuary 

1.5,297 
11. dM 
10.938 
8,587 
8. 121 
ti.0b2 
3.489 
2.8d3 
2.290 
11,049 
15.80C 
17,229 

13.4 
10.3 
9.6 
7.5 
7.1 
5.3 
3.1 
2.5 
2.0 
10.2 
13.9 
15.1 

45 

February 

34 

M  a  ro  h 

32 

April 

25 

May 

24 

June 

18 

July 

AUKTU.St 

10 
8 

September 

7 

October  

34 

November 

47 

December 

51 

Total 

113,995 

100.0 

31  (average) 

Data  relating  to  the  total  demand  of  the  university  have  been 
gathered  from  two  sources.  An  estimate  of  the  probable  demands 
of  the  various  buildings  for  1908  is  given  in  the  thesis  of  Messrs. 
F.  C.  Schmidt  and  C.  E.  Stein  fort,  1908,  entitled  "Design  of  an 
Electric  Distribution  System  for  the  University  of  Wisconsin 
Campus.'*  The  separate  demands  were  determined  by  observation. 
"The  method  of  estimating  these  values,'*  the  writers  state, 
"was  to  divide  the  lamps  in  a  building  into  those  in  class  rooms, 
laboratories,  lecture  rooms,  etc.,  and  to  take  a  certain  percentage 
of  each  class.  This  percentage  depended  much  on  the  units  in  the 
cla^s,  as,  fur  instance,  where  there  was  but  one  lecture  room  in  a 
building  we  took  the  percentage  as  100,  while  with  three  lecture 
rooms  this  might  be  cut  down  to  at  least  70  per  cent.  The  figures 
thus  obtained  were  then  modified  or  not,  according  to  personal 
judgment,  after  talking  to  the  university  electrician,  the  janitors, 
and  others  qualified  to  pass  opinions  upon  the  matter. 

"As  an  example,  we  considered  the  engineering  building  as  fol- 
lows : 

Halls   80  per  cont. 

Drirf ting  rooms 90        •' 

Glass  rooms 80       *' 

Lecture  rooms  100        " 

Laboratories  60       " 

Offices     75  per  cent." 

The  resulting  estimates  are  given  in  the  following  table, 
grouped  according  to  transformer  districts.  Transformers  A,  B 
and  C  furnish  the  university  exclusively ;  transformers  D,  E  and 
F  have  other  installations  dependent  upon  them. 
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Estimated  Separate  Demands— University  or  Wisconsin. 
Compiled  from  Thesis  of  Messrs.  F.  C.  Schmidt  and  C.  E.  Steinfort.  1908. 


p 

Buildinirs  supplied. 

Connected 

load  In 
amperes. 

64 

20       , 
212 

667        , 
206 

148        ' 
463 

43 

Dally 
maximum 

load  In 
amperes. 

Sum  of  the 
separate 
demands  on 
transform- 
ers In  kws. 

A 

Main  hall 

350 

150 
6 

40 

15 
120 
500 
160 

70 
375 

10 

38.50 

B 

State  historical  librarv                          

Pumping  station 

Hydraulic  laboratory 

Old  heatintr  plant 

Chemical  enfflneerinfrbulldintf 

Science  hall 

North  hall 

SIiou  and  elt^ctrlcui  lAboratorv 

Enirineerincr 

President's*  residence          

Total 

2.961 

308 
50 

113 
84 

124 

1.446 

300 
35 

100 
50 

100 

159.06 

r 

Chadbourne  hall 

Administration  buildintr 

South  hall 

Assembly  hall 

Law  bulldlnir 

Total 

679 

272 
198 
98 
13 
63 
20 
28 
19 
20 

585 

140 
100 
60 
10 
22 
16 
14 
15 
10 

64.35 

I) 

Afrricultural  hall 

F'arm  enfftneerintr  buildinir 

Afirronomv  building 

Observatory 

Barns 

Dairy  buildinir 

Horticultural  buildlnff 

Afirrlculturftl  hefttlnip  olftnt 

Observatory  residence 

Total 

731 

321 

464 

5.765 

387 
220 

277 

3.265 

42.57 

F 

Gymnasium 

24.20 

F 

Chemistry  building' 

30.47 

Total 

359.15 

These  results,  yielding  a  total  estimated  demand  for  university 
lighting  of  359.15  kws.,  take  no  account  of  a  probable  diversity 
factor.  In  other  words,  it  is  probable  that  the  demands  of  the 
various  university  buildings  and  rooms  will  not  occur  at  the  same 
time  and  that,  hence,  the  demand  at  the  central  station  will  be  less 
than  the  total  of  these  separate  demands. 

Similar  data  have  been  obtained  by  the  use  of  Wright  demand 
meters  placed  at  the  primaries  of  transformers  A,  B,  C  and  D  in 
the  winter  of  1908-9.  The  readings  thus  obtained  are  supple- 
mented by  estimates  made  by  the  company  for  1907  conditions. 

Digitized  by  VjOOQIC 


STATE  JOURNAL  PTG.  CO.  V.  MADISON  GAS  4  ELECTRIC  CO.      701 

These  yield  a  total  estimated  demand  of  216  kws.,  as  compared 
with  the  359.15  kws.  total  demand  cited  above.  The  difference  be- 
tween tic  two  estimates  represents  largely  the  saving  effected  in 
demand  co.-ts  because  of  diversified  use  of  the  same  service. 


ANAriT.4i8  OF  Demand  on  Station. 
A.  C.  Lljrhtlnfir— University  of  Wisconsin.  iyj7. 


OS  a> 


Location. 


.    Main  hall, 


etc., 


Historical  llbrarv. 

Cha(lt)ourne  hall 

University  ave.  and  Charter  . 

Supplies  ir.vmna:>lum 

Supplies  chemical  bulldlnfT. . . 


■n  en   I 

P  w     •«' 

gO  ceC 


38.50 
159.06 
64.35 
42.57 
24. 2U 
30.47 


Total. 


I 


-i 

ggs 


18 



18« 

214 

111 

116.8* 

143 

29 

20* 

222 

16 

20* 

266 

13 

85 

29 

105 

216 

166 

*  Three  transformers. 
•Taken  Jan.  27,  1909. 
•Taken  Nov.  9,  1908. 
*Taken  Nov.  11,  1908,  Nov.  16.  1908. 

•Transformers  I).  E  and  F  supply  other  consumer.4.    This  Is  an  estimate  propor- 
tion of  readlnirs  taken  Nov.  11.  1908  and  Jan.  13, 1903. 


City  of  Madison.  In  addition  to  the  arc  lighting  furnished  the 
city,  company  furnished  service  in  1907  to  13  schools,  2  libraries, 
4  fire  barns,  2  hospitals,  a  city  hall,  and  a  fire  barn  and  police  sta- 
tion, a  total  of  24  city  buildings.  Of  these  the  schools  used  no 
current  during  June,  July  and  August.  The  Madison  free 
library  has  the  largest  installation,  200  lamps  of  50  watts  equiva- 
lent, and  consumes  the  greatest  amount  of  current.  Cur- 
rent consumed  for  the  year  amounted  to  1.115  hours  daily  use  of 
total  connected  load,  with  a  seasonal  variation  ranging  from  1.798 
hours  use  in  January  to  0.679  hours  use  in  August,  or  a  deviation 
above  and  below  the  average  of  61  per  cent  and  39  per  cent,  re- 
spectively. The  relation  of  demand  to  connected  load  is  probably 
the  same  as  that  for  other  public  buildings. 

Sign  Lighting.  Company  furnishes  1905.7  lamps  of  50  watts 
equivalent  for  the  lighting  of  signs,  windows  and  outlines,  paid 
for  on  a  contract  basis.  These  are  lighted  at  dusk  and  turned 
off  by  a  representative  of  the  company  at  10  o'clock,  12  o'clock,  or 
dawn,  as  the  contract  may  specify.  The  seasonal  variation  in 
sales  follows  dusk  and  dawn  schedules.  All  lights  are  lighted  at 
full  capacity  during  the  peak.  ^  , 
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From  the  facts  here  presented  the  following  classification  sug- 
gests itself,  viz.: 

Class  A. — Residence  lighting;  active  load  60  per  cent  of  the  first 
10  lamps  of  50  watts  equivalent  connected,  plus  33i/{j  per  cent  of 
all  additional  installation. 

Class  B, — Stores,  offices,  restaurants,  saloons,  lodge  and  dance 
halls,  laundries,  depots,  theaters,  hall  lights;  active  load  70  per 
cent  of  total  connected  load. 

Class  C. — Factories,  livery  stables,  churches,  hotels,  clubs, 
schools,  shops,  county  and  federal  buildings;  active  load  55  per 
cent  of  total  connected  load. 

Class  D. — University  of  Wisconsin ;  active  load  30  per  cent  of 
total  connected  load. 

Class  E. — City  lighting;  active  load  55  per  cent  of  total  con- 
nected load. 

Class  F. — Signs  and  outlines ;  active  load  100  per  cent  of  total 
connected  load. 

The  table  below  summarizes  the  active  connected  load  as  it 
appeared  for  the  various  consumer  classes  in  1907.  Many  50  watt 
lamp  units,  it  will  be  noted,  are  not  used  for  the  entire  twelve 
months,  and  accordingly  the  active  load  is  expressed  in  lamp 
month  units.  The  total  active  lamp  months  for  1907  was  366,356, 
or  an  equivalent  of  1526  kws.  for  twelve  months'  use,  and  av- 
eraged 50.7  per  cent  of  the  total  connected  load  for  that  period. 

Active  CopfNECTKD  Load  1907. 
Gommorclal  A.  C.  lAghting. 


A       Residcnrc , 

B     ;  Buslnes.s 

C     j  Business 

n      TTnlvorslty 

E      City 

F  Signs  and  outlines 

Total 


Total  No. 
50  w.  la' PS 
connected. 

Total 

lam  I) 

months. 

i 
Per  oent 
active. 

32.973 
14,0f« 
5.002 
13.570 
l.OiU 
1,906 

332.697 
138,306 
,'>.S.372 

162.840 
10,925 
22.868 

48.5 
70.0 
55.0 
30.0 
55.0 
100.0 

50,7 

68,578 

r23,008 

Total  ac- 
tive  lamp 
months. 


161. 35R 
96,814 
30,456 
48.8.52 
6.009 
22,868 

"366.356 


From  table  XX  it  will  be  noted  that  the  average  total  connected 
load  for  the  entire  year  was  3,551  kws.  From  table  XIX  it  will 
be  noted,  also,  that  the  proportion  contributed  by  this  connected 
load  to  station  peak  was  1,168  kws.  The  proportion  of  the  active 
connected  load,  or  sum  of  consumers*  demands  for  a  year  to  the 
station  demand,  was  1.306.    On  the  assumption  that  the  relation 
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of  active  load  to  average  connected  load  will  be  similar  for  1908 
and  1909  to  conditions  in  1907,  we  estimate  the  number  of  active 
lamp  months  for  the  year  ending  Dec.  31,  1908,  as  401,387,  and 
for  the  year  ending  June  30,  190!),  as  403,555. 

Pozver,  Company  supplied,  in  1907,  160  consumers,  aggregat- 
ing 1,491  H.  P.,  of  which  number  123,  aggregating  1,345  H.  P., 
were  consumers  for  the  entire  year.  The  largest  power  consumer 
was  the  University  of  Wisconsin,  with  a  total  installation  in  1907 
of  388  H.  P.  and  an  average  use  of  0.842  hours  daily  of  full  con- 
nected load.  By  far  the  most  prevalent  installations  were  below 
10  H.  P.  connected.  The  average  II.  P.  connected,  excluding  the 
University  of  Wisconsin,  was  6.94  H.  P.  per  consumer,  and  av- 
erage current  sold  aggregated  0.854  hours  use  per  day  of  the  total 
connected  load. 

Some  idea  of  the  character  of  the  powder  load  may  be  obtained 
from  the  following  brief  summary  of  the  detailed  consumers' 
tables  presented  by  the  company. 

Analtpis  of  Power  Load.  1907. 


Classification. 


12  mos,  users. 

Stores 

Manufai.'turers . 

Churrhes 

Hotels 

I'nlverslty 

Miscellaneous .. 


Total  12  mos. 


Less  than  12  mos.  users. 


-'tores 

Manufai^turers.. 
Miscellaneous .. 


Total  less  than  12  mos  . 
Total  pjwer  load 


No. 


23 

l> 
4 
1 

20 

128 


,     Per 
V'ent  of 
total. 


18.70 

50.10 

4.88 

3.25 

.SI 

10.20 

70.87 


3 

21  I 
13 


8.10 
.50.70 
3r>.14 


2;  J.  13 


1130     100.00 


n.  p. 

con- 
nected. 


74.50 
642.37 
20.50 
21.50 
388.00 
108.ti5 

1.. 345. 52 


2.87 
104.75 
37. 5t) 


,490.64 


Per 
cent  of 
total. 


5.54 

47.74 

1.52 

1.60 

28.84 
14.70 


1.08 
72.18 
25.84 


0.73 


100.00 


Kw. 
hrs. 


Per 

cent  of 

total. 


4,948 

195,707 

2,173 

2.711' 

87,708' 
32.4991 


1.52 

60.08 
.67 

.a3 

26.93 
9.97 


325,746'      95.01 


32 
12,771 
2. 169 


14,972 
340,718 


.21 
85. ,30 
14.49 

~~4~39 
100.00 


Unlike  commercial  lighting,  power  installations  are  seldom  con- 
tinually operated  at  full  load.  Many  momentary  demands  are  to 
be  expected,  even  with  direct  current  motors.  Data  gathered  from 
several  cities  using  demand  meters  indicate  that  power  demands 
will  depend  upon  the  character  of  the  business  and  the  aggregate 
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horse  power  and  number  of  motors,  and  that,  generally  speaking, 
consumer's  ratio  of  demand  to  connected  capacity  will  decrease 
with  the  size  of  his  installation  and  the  number  of  units  installed. 

The  active  connected  load  for  various  sized  installations  is  esti- 
mated as  follows : 

Where  installations  are  under  10  H.  P.  and  only  one  motor  is 
used:    active  load  90  per  cent  of  total  connected  load. 

Where  installations  are  under  10  H.  P.  and  more  than  one  motor 
is  used:    active  load  80  per  cent  of  total  connected  load. 

Where  installations  are  10  H.  P.  and  less  than  20  H.  P.,  irre- 
spective of  the  number  of  motors :  active  load  70  per  cent  of  total 
connected  load. 

Where  installations  are  20  H.  P.  and  less  than  50  H.  P.,  irre- 
spective of  the  number  of  motors :  active  load  60  per  cent  of  total 
connected  load. 

Where  installations  are  50  IL  P.  and  less  than  100  H.  P.,  irre- 
spective of  the  number  of  motors :  active  load  55  per  cent  of  total 
connected  load. 

Where  installations  are  100  H.  P.  or  over,  irrespective  of  the 
number  of  motors  :  active  load  50  per  cent  of  total  connected  load. 

There  is  summarized  below  the  active  connected  load  for  1907. 
In  order  to  combine  full  year  and  less  than  twelve  months  con- 
sumers, the  active  load  is  expressed  as  active  horse  power  months. 
The  total  of  active  horse  power  months  for  1907  was  10,879.71. 
or  an  equivalent  of  906.64  H.  P.,  or  676.35  kws.  for  twelve  months, 
and  averaged  64.52  per  cent  of  the  total  connected  load  for  that 
period.  From  table  XIX  it  wrU  he  noted  also  that  the  proportion 
contributed  by  this  connected  load  to  station  peak  was  120  kws. 
The  proportion  of  the  active  connected  load,  or  sum  of  the  con- 
sumers' demands  for  a  year  to  this  station  demand,  was  5.636. 
Compared  with  a  similar  ratio  of  1.306  obtained  for  commercial 
lighting,  we  note  a  diversity  factor  over  four  times  as  great  for 
power  as  for  lighting.  On  the  assumption  that  the  relation  of 
active  horse  power  months  to  average  connected  load  will  be 
similar  for  1908  and  1909  as  it  was  in  1907,  we  estimate  the  num- 
ber of  active  horse  power  months  for  the  year  ending  Dec.  31. 
1908,  as  11,792.32,  and  for  the  year  ending  June  30,  1909,  as 
12,215.38 


Digitized  by  VjOOQIC 


STATE  JOURNAL  PTG.  CO.  V.  MADISON  GAS  &  ELECTRIC  CO.      705 


Active  Conseotbd  Load,  1907. 
D.  C.  Power. 


Classification. 

No. 
cons. 

11.  P. 
connected. 

H.  P. 

months. 

Per  cent 
active. 

Active 

H.  P. 

months. 

Less  than  10  H.  P.  (1  motor) 

Leas  than  lu  H.  P.  (more  than  1  motor) 

KrmloH.  P.  to  19  H.  P ; 

From20H.  P.  to49H.  P 

From  50  H.  P.  to  100  H.  P 

OverlOO  H.  P.  connected 

112 

9 
28 
(3 
4 
1 

315,935     3,079.10 
ai),t>25         4,-5.50 
:M3.58J     3,8ift).75 
117,000      1.404.00 
2so,5iX)     3,438.U0 
H-^H.OOO  1  4.»i5i).00 

90 

DO 

70 
00 
55 
50 

04.52 

2  771.19 
380,40 

2,()00.82 
842.40 

1,890.90 

2.328.00 

Total 

ItK) 

1.4dO,t>4J 

lo. 802.35 

10.879.71 

Unit  Costs  of  Electric  Service. 

Data  relating  to  the  cost  of  producing  electric  service  as  ap- 
portioned in  table  XVII,  data  relating  to  current  sold  as  stated 
in  table  XVIII,  and  the  summarized  statements  of  active  con- 
nected load  form  the  basis  of  computation  for  unit  costs  and  base 
rates. 

Unit  costs  computed  are  based  on  revised  operating  costs  for 
the  years  ending  Dec.  31,  1908,  and  June  30,  1909.  The  total 
cost  of  production  for  1908,  including  allowance  for  depreciation 
and  equitable  return  on  the  investment,  has  already  been  esti- 
mated as  follows:  Incandescent  or  A.  C.  commercial  lighting 
service,  $119,778.16;  arc  lighting,  $15,280.15;  power,  $19,489.06; 
railway,  $17,829.00.  Analysis  of  1909  figures  made  upon  a  sim- 
ilar basis  places  these  costs  at  $115,438.40  for  incandescent, 
$15,522.43  for  arc,  $21,449.08  for  power,  and  $17,397.98  for  rail- 
way.    A  comparison  of  cost  units  follows : 

Commercial  A.  C.  Lighting.  As  has  already  been  made  appar- 
ent upon  an  examination  of  the  detailed  income  accounts,  costs 
in  1909  have  been  somewhat  reduced  below  those  incurred  in 
1908.  We  find  that  in  1908  "Consumer'*  costs,  prorated  over 
2,875  meters,  amounted  to  $9,167  per  year  as  compared  with  1909 
costs,  prorated  over  2,873  meters  and  amounting  to  $9,042  per 
meter  per  year.  ''Demand"  costs,  prorated  over  401,387  lamp 
months,  amounted  to  5.986  cts.  per  lamp  per  month  in  1908,  as 
against  5.550  cts.  obtained  in  1909  with  a  divisor  of  403,555  lamp 
months.  Total  fixed  costs,  or  the  sum  of  the  so-called  "Con- 
sumer" and  "Demand"  costs,  amounted  to  12.55  cts.  per  lamp  per 
month  in  1908.  as  compared  with  11.99  cts.  per  lamp  per  month 
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in  1909.  "Output"  cost.s,  apportioned  over  1,419,302  kw.  hrs.  in 
1908  and  1,483,778  kw.  hrs.  in  1909,  amounted  to  4.889  cts.  per 
kw.  hr.  in  the  former  year,  as  compared  with  the  latter  figure  of 
4.520  cts.  per  kw.  hr.  Total  average  costs  amounted  to  8.438  cts. 
per  kw.  hr.  in  1908.  as  against  7.782  cts.  per  kw.  hr.  in  1909. 

Business  and  Residence  Lighting.  Excluding  the  university 
and  signs  and  outlines,  for  which  provision  is  made  later,  the  cost 
of  service  per  month  for  the  various  hours  of  use  of  the  active 
connected  load  have  been  computed  as  follows : 


1908. 

Out- 
put. 

Total. 

1908-09. 

When  current  is  used. 

Capa- 
city. 

8.50 

4.25 

2.83 

2.13 

1.70 

1.42 

HW 

.85 

.71 

.53 

.42 

.35 

Capa- 
city. 

Out- 
put. 

4.52 

Total. 

1  hr  averaflre  ppr  day 

2  hrs.    "          "*      "    

4.8H9 

13.39 
9.14 
r.72 
7.02 
6.59 
6.31  ; 
5.95  1 
5.74 
5.60 
5.42 
5.31 
5.24 

8.13 

4.07 

2.71 

2  l« 

1.63 

1.36 

1.  2 

.81 

.68 

.51 

.41 

.34 

12.65 
«.:i9 

3 

7.23 

4    "       "           "      "    

5 

6    •*        **           **      •*    

6.56 
6.15 

5.88 

8 

10    "       ••          "     *■    

5.54 
5.33 

12    '*        •  '           *       '    

16 

20 ••    

5.20 
5.03 
4.98 

24 

4.86 

Detailed  statement  of  the  method  followed  in  obtaining  these 
unit  costs  may  be  found  in  the  case  In  re  AppL  Menominee  & 
Marinette  Li^^ht  &  Traction  Co.  etc.  3  W.  R.  C.  R.  778.  From 
the  above  costs  and  many  similar  computations  made  upon  other 
bases,  and  a  careful  consideration  of  other  elements  affecting  the 
rate,  the  following  schedule  suggests  itself  as  equitable  for  the 
residence  and  business  lighting  designated  in  the  classification  of 
active  connected  load  as  classes  A,  B  and  C : 

14  cts.  per  kw.  hr.  for  the  first  30  hours'  use  per  month  of  the 
active  connected  load. 

8.5  cts.  per  kw.  hr.  for  the  next  60  hours*  use  per  month  of  the 
active  connected  load. 

5  cts.  per  kw.  hr.  for  all  additional  current  consumed. 

Minimum  charge  $1  per  month. 

Uni7rrsity.  This  consumer  has  been  specified  as  class  D  in 
the  classification  of  active  connected  load.  Fixed  charges  in  this 
case  have  been  based  upon  "Demand"  costs,  already  noted  for 
commercial  lighting,  plus  a  small  additional  "Consumer"  cost, 
necessitated  because  of  the  maintenance  and  reading  of  several 
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meters  and  other  consumer  charges.  Such  fixed  costs,  on  a  1908 
basis,  have  been  estimated  at  6.412  cts.  per  active  16  c.  p.  lamp 
equivalent  per  month,  and  on  a  1909  basis  as  5.97  cts.  per  active 
16  c.  p.  lamp  equivalent  per  month.  Unit  output  costs  are  the 
same  as  for  business  and  residence  lighting,  noted  above.  Mak- 
ing adjustments  to  fit  the  schedule  suggested  for  classes  A,  B, 
and  C,  it  seems  equitable  to  place  the  university  upon  the  follow- 
ing schedule,  viz. :  5.5  cts.  per  active  50  watts  equivalent  per 
month,  plus  5  cts.  per  kw.  hr.  for  current  consumed. 

Signs  and  Outlines.  This  class  of  service  is  not  separately 
metered,  and  rates  now  in  force  are  based  upon  an  estimated 
kilowatt  hour  consumption  basis.  Service  from  dusk  to  10 
o'clock  has  been  assumed  to  amount  to  80  kw.  hrs.  per  16  c.  p. 
lamp  per  year,  service  from  dusk  till  midnight  to  120  kw.  hrs., 
and  service  from  dusk  to  dawn  to  240  kw.  hrs.  per  16  c.  p. 
lamp  per  year.  ^'Consumer"  costs  have  been  omitted  from  the 
fixed  expense  items  assessed  against  this  service.  Such  fixed 
expenses  amounted  to  71.84  cts.  per  16  c.  p.  lamp  per  year  in 
1908,  and  66.60  cts.  per  lamp  in  1909.  "Output''  costs  are  the 
same  as  other  a.  c,  commercial  service,  already  noted.  Average 
costs  per  kilowatt  hour  have  been  estimated  on  a  1908  basis  to 
amount  to  5.787  cts.  for  10  o'clock  service,  5.607  cts.  for  11 
o'clock  service,  5.488  cts.  for  midnight  service,  and  5.188  cts.  for 
service  from  dusk  to  dawn.  The  following  schedule  seems  equit- 
able to  sign  lighting  service,  viz. :  4.5  cts.  per  '50  watts  equivalent 
per  month,  plus  5  cts.  per  kw.  hr.  for  current  consumed. 

Arc  Lighting,  An  examination  of  the  data  presented  in 
tables  XVI  and  XVII,  relating  to  income  accounts  and  appor- 
tionment of  expenses,  has  disclosed  the  fact  that  no  reduction 
in  the  unit  cost  of  arc  lighting  to  the  city  is  possible  at  this  time. 
Fixed  costs  in  1908,  prorated  over  271  lamps,  amount  to  $22.49 
per  lamp  per  year.  "Output"  costs  for  the  same  year,  prorated 
over  266,100  kw.  hrs.,  amounted  to  3.452  cts.  per  kw.  hr.  216 
lamips  were  burned  from  dusk  to  midnight,  the  remaining  65 
lamps  from  dusk  to  dawn.  While  company  has  not  followed  a 
strict  time  schedule  in  turning  lights  on  and  off,  station  records 
examined  show  that  the  hours  of  burning  approximate  regular 
dusk  to  dawn  schedules  closely.  It  is  estimated  that  all  night 
arcs  bum  1.866  times  as  many  hours  as  midnight  arcs.  On  this 
basis  midnight  lamps  will  consume  835  kw.  hrs.  per  year,  dawn 
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lamps  1,558  kw.  hrs.     The  comparative  costs  of  both  lamps  per 
annum  are  then: 


Midnlirht. 

All  nlirhl. 

Fixed  costs 

t22  49 
28  82 



$22  49 

Output  H35  k  w.  hva.  at  3.452 

Output  l.&58kw.  lir.sat3.4o2 

53  78 

^131 

rti27 

Present  rates  for  service  amount  to  $52.00  for  dusk  to  mid 
night  lamps,  and  $72.00  for  dusk  to  dawn  lamps.  It  would  seem 
from  this  comparison  of  costs  and  present  revenue  per  lamp, 
that  the  expense  burdens  for  the  different  classes  of  arc  lighting 
are  probably  not  perfectly  adjusted.  The  above  cost  estimates, 
however,  are  based  upon  an  estimated  division  of  capacity  and 
output  costs  and  an  estimated  relative  hours  of  burning  for 
the  two  classes  of  service.  Unit  costs  per  lamp  per  year, 
amounting  to  exactly  the  present  rates,  can  be  obtained  by  in- 
creasing demand  costs  to  $28.90  and  making  a  similar  reduc- 
tion in  output  costs  by  decreasing  the  cost  per  kw.  hr.  from 
3.452  cts.  to  2.766  cts.,  in  which  event  the  cost  of  current  for 
midnight  lamps  would  amount  to  $23.10,  and  the  cost  of  cur- 
rent for  all  night  lamps  $43.10,  or  relative  hours  of  burning 
of  from  dusk  to  midnight  and  dusk  to  dawn  can  be  placed  at 
1  to  1.678,  instead  of  the  ratio  of  1  to  1.866  used  in  the  pre- 
vious computation,  and  kw.  hrs.  consumed  per  lamp  placed  al 
855  and  1,434.  These  facts,  and  similar  ones  obtained  by  the 
use  of  1909  costs,  seem  to  indicate  sufficient  similarity  between 
unit  costs  and  unit  revenues  to  justify  the  continuance  of  pres- 
ent rates   for  city  arc  lighting. 

Company  has  several  commercial  arc  lamps  upon  both  its  mu- 
nicipal lighting  and  commercial  lighting  circuits.  While  the 
unit  costs  on  the  separate  circuits  are  .somewhat  at  variance.', 
it  is  obviously  not  feasible  to  charge  differently  for  similar  serv- 
ice. It  seems  equitable  to  place  all  commercial  arc  lamps  upon 
the  commercial  a.  c.  lighting  schedule,  providing  for  their  clas- 
sification on  a  similar  basis  as  other  illuminants  and  allowing 
the  company  reasonable  additional  charges  for  maintenance, 
trimming  carbons,  etc. 

Power.  It  has  already  been  noted  that  the  total  cost  of  power 
service  does  not  differ  much  from  the  revenue  realized.     It  has 
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been  found  advisable,  however,  to  change  the  form  of  rate,  and 
costs  have  been  computed  with  this  end  in  view.  "Demand** 
costs,  prorated  over  11,792.32  active  H.  P.  months  in  1908, 
amoiuited  to  $0.4817,  as  compared  with  the  $0.4941  per  active 
H.  P.  per  month  obtained  on  a  1909  basis.  "Consumer"  costs 
alone  amounted  to  $1,193  per  consumer  per  month  in  1908,  and 
$1,235  in  1909.  "Output"  costs  aggregated  4.096  cts.  per  kw.  hr. 
in  1^08,  as  against  4.053  cts.  per  kw.  hr.  in  1909.  Computations 
made  upon  the  basis  of  other  apportionments  yield  similar  re- 
sults, and  in  view  of  these  and  other  facts  the  following  rate 
schedule  suggests  itself  as  reasonable  for  power  service,  viz.: 

50  cts.  per  active  H.  P.  per  mon*h  plus  4  cts.  per  kw.  hr. 
for  current  constuned. 

Minimum  bill  $1.50  per  month. 

Probable  Revenue  Under  Proposed  Rates  for  Electric  Current, 

A  final  determination  of  fact  remains  before  the  rates  here 
computed  are  properly  ordered  effective  for  the  respondent  com- 
pany, viz. :  How  will  the  proposed  schedule  affect  existing  sales, 
and  what  change  in  revenue  is  properly  anticipated  in  changing 
from  the  comjpany's  present  rates  to  those  embodied  in  our  or- 
der? A  rate  schedule  may  be  prima  facie  reasonable,  leave  suf- 
ficient margin  for  the  cost  and  loss  of  business,  and  yet  be  ill 
suited  to  local  conditions  in  the  community  to  which  it  is  to  ap- 
ply. Such  local  conditions  have  been  given  due  weight  in  de- 
termining the  classificaition  of  active  connected  load.  The  ef- 
fect of  this  classification  upon  the  revenue  contributed  by  the 
various  consumer  classes  is  properly  noted  here. 

A  word  may  be  said  concerning  the  rate  schedules  under  which 
present  revenues  are  derived.  Cc«npany  has  at  present  two 
schedules  for  lighting  service.  Under  the  Doherty  rate  the 
consumer  pays  a  service  charge  o^  *^12  per  year,  a  demand  charge 
of  $1.80  per  16  c.  p.  lamp  demanutd,  and  6  cts.  per  kw.  hr.  for 
current.  A  discount  of  10  per  cent  is  allowed  for  prompt  pay- 
ment. A  comparatively  small  number  of  consumers  take  service 
under  this  rate.  In  1907  these  numbered  189.  Under  its  so- 
called  regular  rate,  consumer  pays  the  minimum  of  $1  per  month 
for  service  less  than  6.25  kw.  hrs.  per  month ;  16  cts.  for  serv- 
ice of  from  6.25  to  26  kw.  hrs.  per  month ;  14  cts.  for  service 
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from  26  to  62  kw.  hrs. ;  12  cts.  for  service  from  52  to  78  kw. 
hrs. ;  10  cts.  for  service  from  78  to  200  kw.  hrs. ;  8  cts.  for  serv- 
ice from  200  to  600  kw.  hrs.;  and  7  cts.  for  all  service  of  over 
600  kw.  hrs.  per  month. 

A  little  computation  will  show  the  regressive  character  of  this 
latter  schedule.  Owing  to  five  changes  in  unit  price  per  kw.  hr., 
there  are  five  separate  places  where  more  current  can  be  pur- 
chased for  less  money.  Thus,  the  monthly  bill  for  25  kw.  hrs.  is 
$4.00,  that  for  26  kw.  hrs.  is  $3.(U,  and  this  diflference  is  not 
made  up  until  the  29th  kw.  hr.  is  reached.  Likewise,  the  schedule 
is  regressive  from  the  51st  to  the  57th  kw.  hr.,  inclusive,  from  the 
78th  to  the  94th  kw.  hr.,  inclusive,  from  the  199th  to  the  248th  kw. 
hr.,  inclusive,  and  from  the  499th  to  the  570th  kw.  hr.,  inclusive. 
The  differences  in  monthly  bills  paid  for  successive  amounts  of 
current  used  at  these  changing  points  amounts  to  36  cts.,  62  cts., 
$1.46,  $3.90,  and  $4.92,  respectively. 

In  lieu  of  these  tWo  existing  schedules  it  is  proposed  to  substi- 
tute the  following  rate :  14  cts.  per  kw.  hr.  for  the  first  30  hours' 
use  per  month  of  the  designated  active  connected  load;  8.5  cts. 
per  kw.  hr.  for  the  next  60  hours'  use  of  the  designated  active 
connected  load,  and  5  cts.  for  all  additional  current  consumed. 
It  will  be  noted  that  the  above  rates  are  based  both  upon  the  size 
of  consumer's  installation  and  the  current  consumed,  whereas 
company's  present  regular  lighting  schedule  is  based  upon  current 
consumed  alone. 

A  comparison  of  monthly  bills  under  both  rates  will  serve  to  il- 
lustrate this  difference.  John  Doe  has  a  varied  installation  of  IG 
and  8  c.  p.  carbon  filament  lamps  and  several  Tungsten  lamps  in 
his  residence.  His  total  installation  aggregates  1,100  watts. 
Under  the  rule  for  residence  class  consumers,  60  per  cent  of  500 
watts  of  this  installation,  or  )^00  watts,  plus  -^'^'^/U  per  cent  of  the 
remaining  600  watts,  or  200  watts,  are  deemed  active.  In  other 
words,  the  total  active  installation  aggregates  500  watts.  If  this 
active  load  is  burned  "for  30  hours  during  the  month,  it  will  con- 
sume 15  kw.  hrs.  This  consumption  represents  what  is  designated 
in  the  schedule  as  "the  first  thirty  hours'  use  per  month  of  the 
designated  active  load"  and  takes  the  14  ct.  rate.  Additional  con- 
sumption, equal  to  60  hours'  use  per  month,  or  30  kw.  hrs., 
will  take  the  SVj  ct.  rate.  Let  us  assume  that  the  difference  in 
meter  reading  for  one  month  amounted  to  24  kw.  hrs. 
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Under  the  proposed  schedule  consumer's  bill  will  read : 

Active  oonnected  load — 500  watts. 

30  hours  use  of  active  load — 15  kw.  hrs . 

Met(r  readingn. 

Feb.  19,  1910 552,000watts 

Jan.  21,  1910 528,000      *' 

Current  consumed 24, 000  watts 

30  hours  use  at  14  els 15,000      ''  $2  10 

60  hours  use  at  8.5  cts 9,000      '*  77 

Excess  use  at  5  cts 


Not  amount  of  bill $2  87 

Under  the  present  schedule  consumer's  bill  will  read: 

Meter  readings. 

Feb.  19,  1910 552,000  watts 

Jan.  21,  1910 528,000      '* 


Current  consumed 24, 000  watts 

Net  amount  of  bill  at  10  cts.  per  kw.  hr $3  84 

It  is  obvious  that  where  changes  are  made  in  the  fundamental 
basis  of  the  rate  and  present  inequalities  rectified,  that  present 
consumers  will  not  share  alike  in  the  general  reduction  of  com- 
pany's revenue.  Briefly  stated,  the  proposed  schedule  will  mean 
reductions : 

1.  To  all  lighting  consumers  now  paying  company's  16  ct.  rate. 

2.  To  all  lighting  consumers  whose  active  connected  load  is 
equal  to  or  less  than  16  lamps  of  50  watts  equivalent.  This  will 
mean  reductions  for  all  residences  with  a  total  installation  of  40 
lamps  or  less  of  50  watts  equivalent,  all  class  B  business  with  a 
total  installation  of  23  lamps,  and  all  class  C  business  with  a  total 
installation  of  29  lamps  or  less. 

3.  To  all  lighting  consumers  now  paying  company's  14  ct.  rate 
who  use  the  designated  active  connected  load  over  30  hours  per 
month.  Such  consumers  using  current  for  less  than  30  hours  will 
pay  the  same  monthly  bill  as  now  assessed. 

4.  To  all  lighting  consumers  now  paying  company's  12  ct.  rate 
who  use  the  designated  active  load  over  one  hour  and  34  minutes 
average  daily. 

5.  To  all  lighting  consumers  now  paying  company's  10  ct.  rate 
who  use  the  designated  active  load  over  3  hours  and  12  minutes 
average  daily. 

6.  To  all  lighting  consumers  now  paying  company's  8  ct.  rate 
who  use  the  designated  active  load  over  5  hours  and  20  minutes 
average  daily.  Digitized  by  GoOglc 
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7.  To  all  lighting  consumers  now  paying  company's  7  cent  rate 
who  use  the  designated  active  load  over  8  hours  average  daily. 

Decreases  to  consumers  now  using  the  company's  Doherty  rate 
will  depend  upon  the  estimated  demand  and  the  relative  proportion 
of  consumer  and  service  charges.  Minimum  bill  users  will  re- 
ceive no  reduction. 

It  is  not  contemplated  that  these  charges  will  result  in  increased 
monthly  bills  to  many  consumers.  In  fact,  the  extensive  investi- 
gation made  of  consumers  taking  service  in  1907  discloses  increases 
to  but  54  lighting  consumers  out  of  the  total  of  2,997  served  in 
that  year.  Four  of  these  fall  in  class  A,  forty-three  in  class  B  and 
seven  in  class  C. 

Some  of  the  changes  contemplated  result  in  increases  to  con- 
sumers with  whom  the  company  is  bound  by  contracts  xnade 
prior  to  the  passage  of  the  Utilities  Law.  In  such  instances  the 
rate  specified  is  deemed  a  maximum  rate,  from  which,  pending 
the  expiration  of  such  contracts,  the  company  is  at  liberty  to 
depart. 

The  summary  of  all  changes  in  revenue  for  the  various  con- 
sumer classes  is  given  in  tables  XXIV,  XXV,  XXVI,  and 
XXVII. 

Table  XXIV  gives  data  relating  to  number  of  consumers,  con- 
nected load,  kw.  hrs.  sold,  and  comparative  statement  of  revenues, 
under  present  and  proposed  rates  for  all  residence  consumers  in 
1907.  The  number  of  consumers  and  connected  load  listed  rep- 
resents the  total  number  served  during  the  year,  including  less 
than  12  month  users.  The  separation  of  kw.  hrs.  sold  over 
primary,  secondary  and  excess,  has  been  made  by  actual  count 
from  the  monthly  bills  of  the  separate  consumers.  As  has  al- 
ready been  noted  in  discussing  the  active  connected  load,  there 
is  a  considerable  seasonal  variation  in  sales.  With  a  small  num- 
ber of  kw.  hrs.  used,  the  consumption  in  July  may  fall  entirely 
in  the  primary  rate  group;  the  increase  in  December  may  place 
the  greater  proportion  of  sales  in  the  secondary  rate  group,  and 
these  variations  make  the  use  of  averages  in  estimating  revenue 
of  little  value.  The  sepaVation,  as  made,  represents  the  actual 
number  of  kilowatt  hours  falling  within  the  three  rate  groups 
and  yields  the  actual  revenue  possible,  had  the  company  had  the 
proposed  rate  schedule  in  effect  in  1907. 

Revenue  from  sales  is  obtained  by  multiplying  kilowatt  hours 
in  the  primary  group  by  14  cts. ;  kilowatt  hours  in  the  secondary 
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group  by  8.5  cts. ;  and  kilowatt  hours  in  the  excess  group  by  5  cts. 
Revenue  from  minimum  bills  represents  additional  income  ob- 
tained from  consumers  who  pay  the  $1  minimum,  but  who  fail  to 
use  7  kw.  hrs. 

Tables  XXV  and  XXVI  give  the  same  detailed  information  re- 
lating to  sales  under  present  and  proposed  rates  for  stores  and 
offices.  These,  with  the  residence  sales  analyzed  in  table  XXIV, 
represent  sales  to  86  per  cent  of  company's  total  number  of  con- 
sumers in  1907. 

Table  XXVII  summarizes  all  commercial  a.  c.  lighting  sales 
for  1907.  The  same  consumer  grouping,  used  in  discussing  the 
factors  determining  active  connected  load,  has  been  followed  in 
comparing  revenues  under  present  and  proposed  rates  in  this  table. 
Revenue  for  the  university,  class  D,  has  been  computed  on  the 
basis  of  5.5  cts.  per  active  50  watt  lamp  equivalent,  plus  5  cts.  per 
kw.  hr.  for  current  used.  Revenue  for  sign  lighting  has  been 
computed  on  the  basis  of  4.5  cts.  per  active  50  watt  lamp,  plus  5 
cts.  per  kw.  hr.  for  current  used.  Sli.ijht  discrepancies  will  be 
noted  between  the  totals  obtained  in  this  consumer  analysis  and 
those  reported  in  company's  annual  report.  These  differences 
are,  however,  trifling  and  will  not  interfere  with  the  comparative 
value  of  the  table. 

Company's  present  rates  for  power  are  similar  in  form  to  those 
for  its  lighting  service.  Under  the  Doherty  rate  consumer  pays 
$36  per  year  per  H.  P.  demanded  and  3^*  cts.  per  kw.  hr.,  andean 
claim  the  discount  of  10  per  cent  for  prompt  payment.  Under  the 
regular  rate  consumer  pays  the  minimum  of  $1  per  month  for 
service  less  than  12.5  kw.  hrs.  per  month ;  8  cts.  for  service  from 
12.5  to  200  kw.  hrs.;  7  cts  for  service  from  200  to  500  kw.  hrs.; 
6  cts.  for  service  from  500  to  1,250  kw.  hrs. ;  and  5  cts.  for  all 
service  of  over  1,250  kw.  hrs.  per  month.  The  same  regressive 
features  of  this  form  of  rate,  already  noted  for  the  lighting  sched- 
ule, are  apparent  here.  We  find  that  the  monthly  bill  for  200 
kw.  hrs.  is  $16.00,  that  for  201  kw.  hrs.  $14.07,  and  that  this 
difference  is  not  made  up  until  the  229th  kw.  hr.  is  reached.  Like- 
wise, we  note  a  transition  from  $35.00  for  500  kw.  hrs.  of  service 
to  $30.06  for  501  kw.  hrs.;  $75.00  for  1,250  kw.  hrs.  of  service 
and  $62.50  for  1,251  kw.  hrs. 

Under  the  proposed  rates  power  consumers  will  not  secure  re- 
ductions over  prevailing  rates  unless  sufficient  current  is  used 
to  offset  the  assessed  service  charge.     The  resulting  scale  of  re- 
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diictions  is,  however,  liberal  to  present  users.     Lower  monthly 
bills  per  kilowatt  hour  will  occur : 

1.  To  all  power  consumers  now  paying  conipany*s  8  ct.  rate 
who  use  the  active  connected  capacity  34  minutes  average  daily. 
To  users  in  the  90  per  cent  class  this  will  mean  a  use  of  rated 
capacity  of  the  motor  of  a  little  over  one-half  hour ;  to  users  in  the 
50  per  cent  class  a  use  of  rated  capacity  of  17  minutes. 

2.  To  all  power  consumers  now  paying  company's  7  ct.  rate 
who  use  the  active  connected  capacity  45  minutes  average  daily. 

3.  To  all  power  consumers  now  paying  company's  6  ct.  rate 
who  use  the  active  connected  capacity  1  hour  and  7  minutes  aver- 
age daily. 

4.  To  all  power  consumers  now  paying  company's  5  ct.  rate 
who  use  the  active  connected  capacity  two  hours  and  14  minutes 
average  daily. 

5.  To  all  Doherty  rate  consumers.  Assuming  a  similar  horse 
power  demand,  company's  present  Doherty  rate  will  only  yield 
lower  monthly  bills  to  consumers  who  use  that  demand  11  hours 
and  34  minutes  average  daily.  Company  has  no  such  long  hour 
user  at  this  time. 

Table  XXVIII  summarizes  all  changes  in  revenue  for  power 
users  as  disclosed  by  the  consumer  analysis  of  1907.  Making 
corrections  for  the  slight  discrepancy  found  in  the  count  of  kilo- 
watt hours  sold  on  comparison  with  the  totals- in  Company's  an- 
nual report  for  the  same  year,  the  revenue  under  the  proposed 
rate  schedule  amounts  to  $19,140.24. 

It  seems  probable  that  the  analysis  here  made  of  company's 
revenue  under  existing  rates,  and  the  estimated  revenue  under 
proposed  rates,  yield  results  fairly  applicable  to  conditions  for  the 
year  ending  Dec.  31, 1908,  and  June  30,  1909.  Table  XXIX  com- 
pares company's  revenue  under  present  rates  with  the  estimated 
revenue  for  lighting,  power,  arc  and  railway  under  proposed 
rates.  Estimates  of  revenue  for  classes  A,  B,  C  and  E  commer- 
cial lighting  have  been  based  on  the  assumption  that  the  propor- 
tion of  current  sold  at  the  primary,  secondary  and  excess  rates 
remains  the  same  for  the  three  years  in  question.  Revenue  esti- . 
mated  for  university  and  sign  lighting  for  1908  and  1909  has  been 
based  upon  similar  hours  of  consumption  for  the  connected  load 
of  that  year. 

Additional  revenue  from  minimum  bills,  according  to  actual 
count,  amounted  in  1907  to  $3,327.11  or  0.338  cts.  per  kw.  hr. 
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sold  to  residence  and  business  consumers.  On  a  similar  basis  the 
revenue  from  this  source  is  estimated  at  $3,600.00  for  the  year 
ending  Dec.  31,  1908,  and  $3,750.00  for  the  year  ending  June  30, 
1909.  This  item  is  included  in  the  estimates  of  probable  rev- 
enue under  the  proposed  schedule  of  rates. 

Revenue  from  forfeited  discounts  amounted  to  $509.37  and 
$640.92  for  the  calendar  years  1907  and  1908,  respectively,  and 
$621.72  for  the  fiscal  year  1909.  With  the  exception  of  the  dis- 
count to  the  comparatively  few  Doherty  rate  consumers,  com- 
pany's only  present  inducement  for  prompt  payment  is  a  25  ct. 
meter  rental,  assessed  equally  on  all  consumers  and  discounted 
where  payments  are  made  before  the  13th  day  of  the  month. 
With  more  liberal  discount  provisions,  such  as  are  allowed  under 
the  proposed  rate  schedule,  it  seems  certain  that  revenue  from  for- 
feited discounts  will  be  somewhat  enhanced,  and  the  correspond- 
ing expense  item,  "Reserve  for  bad  debts,"  considerably  reduced. 
For  want  of  further  data,  however,  no  additions  to  estimates  of 
probable  revenue  because  of  forfeited  discounts,  nor  reductions 
from  operating  expenses,  considered  in  estimating  the  cost  of  pro- 
duction for  bad  debts,  have  been  made  in  these  calculations. 

In  examining  these  estimated  revenues,  it  should  be  borne  in 
mind  that  no  reduction  has  been  made  for  reduced  revenue  be- 
cause of  existing  contracts,  or  loss  in  revenue  because  of  more 
economical  installations.  Likewise,  no  account  is  taken  of  in- 
creased sales.  Some  stimulation  of  sale  is  anticipated,  especially 
in  the  power  business.  Whether,  however,  decreased  prices  will 
mean  increased  sales,  and,  conversely,  decreased  costs,  is  problem- 
atic. Much  of  the  company's  apparatus  has  reached  its  econom- 
ical capacity,  and  abnormal  increases  will  necessitate  increased  in- 
vestment, and  while  it  is  generally  true  that  growing  electric  plants 
are  enterprises  of  decreasing  costs  per  unit,  the  possibility  of  de- 
crease is  too  much  affected  by  peculiar  conditions  of  operation  in 
each  case,  saturation  of  a  territory  and  other  factors,  to  be  given 
recognition  as  an  additional  factor  affecting  reasonable  rates. 
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TABLE 

Analysis  OF  Actual  Net  REvxNre  akd 

A.  C.  Lisrhtlnfir  -Residence  -Madison 


Installation   in  50  w. 
Ip.  eqiilv. 

No.  cons. 

Total   No. 
of  lamp». 

Connected 
load  in  kws. 

i 

Per  cent 
active. 

60.00       1 
60.00       , 
60.00        1 
60  00 
60.00 

60.00 
60.00 
60.00 
60.00 
60.00 

57.58 
55.56 
53.85 
52.38 
51.11 

50.00 
49.02 
48.15 
47.36 
46.66 

46.03 
45.46 
44.92 
44.44 
44.00 

43.59 
43.21 
42.86 
42.53 
42.22 

41.93 
41.67 
41.41 
41.18 
40.95 

40.74 
40.54 
40.»5 
40.17 
.39.70 

:«.9i 

.38.41 

:w.50 

49.05 

Active 

connect  «xl 

load  in  kws. 

1 

2 
8 
17 
27 
27 

37 
75 
128 
167 
166 

164 
154 
123 
117 
130 

85 
73 

53 
62 

34 
31 
38 
28 
30 

20 
15 
14 
13 
26 

10 

'I 

7 
3 
3 
7 
21 

10 
18 
25 

2.072 

2 

16 

51 

108 

135 

222 

525 

1.024 

1.503 

1.660 

1.804 
1.848 
1,599 
1.6:^ 
1,950 

1..360 
1.241 
1,278 
1.007 
1.240 

714 
682 
874 
672 
750 

520 
405 

:«2 

:^77 

780 

310 
.320 
231 
170 
385 

2.>2 
lit 
114 

27:< 

h79 

47.'» 

lCi2 

2. 124 

:j2.9r:i 

.10 

.80 

2.55 

5.40 

6.75 

11.10 
26.25 
51.20 
75.15 

8:^.oi» 

90.20 
92.40 
79.96 
81.90 
97.50 

68.00 
62.05 
63.90 
50.35 
62.00 

35.70 
34.10 
43.70 
.33.60 
37.50 

26.00 
20.2r» 
19.60 
IS  85 
.39.00 

15.50 
16. (K) 
11.55 
.      8.50 
19.25 

.      12.60 
5.55 
5.70 
13.65 
43.515 

23.75 

47.  »W 
t(Hi.20 

1     l.t>48.65 

06 

2 

4s 

3 

4 -.   

1.53 
3  24 

5 

4.03 

6 

6.63 

7 

15  75 

8 

.30.72 

9 

45  09 

10 

49  80 

11 

51  94 

12 

51  34 

13 

43  Qo 

14 

42.90 

15 

49  SI 

16 

34  00 

17 

30  42 

18  

19 

23  85 

20 

28.93 

21 

16.43 

22 ■."■ 

15.50 

23 

19  63 

24 

14.93 

25 

16.50 

26. 

11  31 

27 ::::::::::■ 

S  7.> 

28 

8.40 

29 : 

h.iri 

30 

16.47 

31 

6  50 

32 

667 

.33 

4  7S 

34 

3.50 

.35 

7.88 

36 

5  13 

.37 

2.25 

.38 

2.3l» 

.3i) 

5.4»» 

40  to  44  hic 

17.45 

4.>to49  Inc 

9.21 

r)0to59  Iric 

l.-'.i'' 

HO  and  c»vpr 

»H  76 

Tot  al 

MIH.S9 
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XXIV. 

Estimated  Rkvbnite  under  Profosed  Rater. 

Gas  and  Electric  Co.,  1907 


KILOWATT  HOURS  SOLD. 

ESTIMATED  NET  REVENUE  UND- 
ER PROPOSED  RATES. 

Actual 

Primary. 

Secondary 

Excess. 

Total. 

From 
sales. 

Minimum 
bills. 

Total. 

net 
revenue. 

14.4 
89.1 
290.6 

842.4 
890.0 

28.1 

148.9 

473.3 

1,298.8 

1,159.5 

67.5 

164.5 

1,181.6 

1.510.3 

1,171.5 

110.0 

402.5 

1,945.5 

3.651.5 

3.222.0 

17.87 

33.36 

139.99 

3a3.85 

281.73 

$3.54 
12.10 
18.50 
25.86 
35.43 

til. 32 
45.46 
158.49 
329.71 
317.16 

123.44 
71.98 
276.52 
546.56 
466.84 

1.479.2 
3.672.5 
8,581.2 
9.509.5 
12,396.5 

1.446.5 
2,860.1 
5,739.5 
5.643.2 
7,699.0 

1,034.3 
672.4 
1.855.3 
2,353.3 
2,741.5 

3.960.0 
7,205.0 
15,657.5 
18.023.5 
22.837.0 

381.76 

790.88 

1.781.99 

1.928.67 

2,527.00 

51.34 
13.20 
175.95 
200.93 
230.45 

433.10 

884.08 

1.957.94 

2.129.60 

2,757.45 

614.90 
1,169.27 
2.417.10 
2.887.73 
3,i)27.3l 

12.706.5 
12,483.5 
11,051.0 
11.034.5 
12.8J0.0 

7,854.0 
7,950.0 
6.471.0 
7,092.0 
8.214.5 

2,443.0 
2.523.5 
1,627.5 
1,396.0 
2,765.5 

2.3.0O3.5 
22,967.0 
19.149.5 
19,522.5 
23,810.0 

2,568.65 
2.549.62 
2.178.55 
2.217.45 
2,632.71 

166.10 
156.68 
130.41 
115.70 
138.24 

2.733.75 
2.706.30 
2.308.96 
2.333.15 
2,770.95 

3.530.30 
3,4t54.40 
3.122.65 
2,973.62 
3,555.95 

9,137.5 
7.824.0 
7,817.5 
6,689.0 
7,792.0 

6.292.0 
4,748.0 
4.763.0 
4,811.5 
5.667.5 

1,948.5 
1.491.5 
1,707.5 
1,862.0 
4,005.5 

17.378.0 
14.063.5 
14.288.0 
13,362.5 
17,465.0 

1,911.50 
1.573.52 
1.584.68 
1.4,38.54 
l,7?i.89 

75.15 
77.10 
42.83 
38.75 
63.22 

1 '986.65 
1.650.62 
1.627.51 
1.477.29 
1.836.11 

2.530.53 
2,077.04 
2,051.39 
1.868.83 
2,285.03 

4,669.0 
4.241.0 
5.465.5 
4.162.0 
4.261.5 

3,295.0 
3.122.5 
4.269.5 
2.651.5 
2,858.0 

711.0 
1,180.0 
2.661.5 

979. 0 
2,274.0 

8,675.0 
8.543.5 
12.396.5 
7,792.5 
9,393.5 

909.28 
918.15 
1.261.15 
8.57.01 
953.24 

37.93 
.33.92 
22.57 
21.46 
29.06 

1,007.21 

962. or 

1,283.72 

878.47 
982.30 

1,221.61 
1.167.65 
1.591.11 
1.071.37 
1.199.68 

2.971.0 
2.389.0 
2,  .355.5 
2,283.0 
4,467.0 

2,434.0 

1,596.0 

1,563.0 

.1.790.0 

'2,543.5 

1,674.0 
.364.0 
.359.5 
404.5 

1.592.0 

7.079.0 
4.  .349.0 
4,278.0 
4.477.5 
8,592.5 

706.53 
488.92 
480.60 
492.00 
919.78 

22.10 
8.52 
8.70 

12.19 

18.8i» 

728.  ffl 
496.84 
489. :« 
504.19 
938.67 

893.36 
598.04 
590.78 
604.22 
1,099.57 

1.891.0 
1,725.0 
1,350.0 
760.0 
2,092.5 

1.118.0 

1,132.0 

968.5 

498.0 

1,280.5 

289.5 

129.0 

29.0 

19.5 

238.0 

3.098.5 
2.986.0 
2,347.5 
1.264.0 
3,468.5 

.346.24 
344.17 
272.77 
149.70 
413.69 

9.28 
9.24 

8.80 
7.38 
4.83 

355.52 
353.41 
281.57 
157.08 
418.52 

414.39 
413.10 
318.10 
177. HO 
463.72 

1,476.0 

688.5 

776.0 

1,374.0 

4,962.5 

1,184.0 
726.0 
624.0 
803.5 

4,476.0 

552.0 

24.5 

23.0 

79.5 

1.971.5 

3.3(V3.0 

1.444.0 
1.423.0 
2.2.57.0 
11,410.0 

.334.88 
159.32 
162.83 
264.63 
1,173.78 

2.16 

.78 
2.00 
4.10 
16.76 

337.04 
160.10 
164.83 
268.73 
1.190.54 

414.34 
186.72 
1H6.64 
309.52 
1.650.54 

2,692.0 
5.080.5 
9.884.5 

2.740  0 
4,926.5 
10,006.0 

4.260.0 
3.52i».5 
4,541.0 

9.6i»2.0 
13.536.5 
24,4.31.5 

418.312.5 

822.78 
1,306.50 
2.461.3S) 

$44,863.86 

7.78 
9.82 
26.68 

8.30..% 
1,. 316. 32 
2,488.07 

964.04 
,      1,488.77 
1      2.533.46 

208,937.9 

146,966.4 

62,408.2 

r2, 175.43 

$47,039.29 

!  159,017.72 
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TABLE 
ANALYP18  OF  Actual  Net  Revenue  and 
Total  A.  C  (^ommerrlal  Lifrhtlnir  Service— 


Consumer  rl  ass. 

No. 
cons. 

2.072 

345 
1«9 
15 
S2 

20 

0 
15 

tkU 

41 

23 
19 
22 

5 
5 
5 
2 

3 

d 
2 

I 

i;w 

1 

125 
2.  «17 
2.579 

Total 

No.  of  pO 

watt 

laniin*. 

32.973 

7.307 

2.301 

423 

1.708 

i.riK 
121 
202 
«92 
184 

Con- 
nected 
load  In 

kws. 

Per  cent 
active. 

49.05 

A  ctlve 

con- 
nected 
load  In 
kws. 

A 

Re.siden(;es 

Stores 

1.648.65 

:^5.35 
115.05 
21.15 
85.40 

53.25 

6.05 

13.10 

34.60 

9.20. 

808.59 

R 

70.00 
70.00 
70.00 
70.00 

70.00 
70.00 
70.00 
7i».00 
70.00 

70.00 

55.00 
55.00 
55.00 
55.00 

55.00 
55.00 
55.00 
55.00 
55.00 

56.00 
55.00 
55.00 

256.75 

Offices 

80.54 

iie.sluurant-s 

14.80 

Saio'jn.s 

59.78 

Txxljre  and  dan(!e  halls 

37.27 

Laundries 

4.24 

Dejiois 

9.17 

Theaters 

24.22 

Uall  llirhis 

6.44 

Total 

14.0ii;< 

1,379 
2t?7 

1,18S 
817 

:«o 

34 

100 
375 

703.15 

492.21 

Factories 

c, 

68.95 
13.35 

»>.46 
40.85 

19.00 
17.80 
3.15 

1.70 

1.55 

5.00 
18.75 

37.92 

7  34 

Churches 

Hoi  els 

32.67 

22.47 

Clubs 

10.45 

Schools           

9.79 

Bhirksmlth  shops 

1.73 

( 'arriiufe  ?»hot>s 

.33 

M  uciiints  shoix 

.94 

CarfM'iiter  shops 

.85 

County  

2.75 

Posi  office 

10.31 

Total  

5.()02 

13.570 

l.(Hi4 

1.1K)5.7 

iW.i>77.7 

>71. 010.0 

250^10 
678.50 
53.20 
95.29 

3. 428. 88 
>3. 560,80 

55.00 
.'W.OO 
55.00 
100.00 
01.51 
51.51 

137.55 

D 

Ciiiversitv     

2a3.55 

p 

C!l  V  liirhtiuL'' 

29.26 

F 

Slifns  and  outlines 

Total 

Corrected  total 

95.29 
1.766.44 
1. 829.02 

»/ 

Lvera4(c. 
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XXVII. 

EsTiMATSD  Revenue  Under  Proposed  Rates. 

Madison  Gas  and   Electric  Company,  1907. 


KILOWATT  UOnRS  SOLD.                   | 

ESTIMATED  NET    REVENUE  UNDER 
PROPOSED    RATE. 

Primary 

Second- 
ary. 

Excess. 

Total. 

From 
sales. 

Minimum 
bills. 

Total. 

208,937.9 

146,966.4 

62,408.2 

418.312.5 

$44.863  86 

12. 175  43 

147,039  29 

65,281.1 
15,227.4 
4.464.9 
13,199.7 

8,511.2 
1.521.8 
3.061.8 
5.756.6 
1  113  0 

72.0B9.9 
7,061.6 
7.2.52.1 

19,208.6 

5,a%.7 
2,157.1 
4,179.5 
8.932.0 
1.370.5 

71.818.6 
6,707.5 
18,367.0 
34.979.7 

1.934.1 
922.  t) 

4.884.4 
14.1579.4 
3,428.G 

809,129.6 
28.996.5 
,30,084.0 
67.388.0 

16.101.0 
4.601.5, 
12, 125.51 
29.367.01 
5.911.5! 

S18.852  ^3 
3,067  45 
2. 159  86 
5.229  67 

1.769  01 

442  54 
1.CJ28  10 
2,298  97 

443  71 

1242  85 

632  16 

4  9S 

27  56 

18  84 
16 

58 
72 

$19,096  68 
3,699  61 
2.164  84 
5.257  22 

1,787  85 

442  70 
1.028  68 
2.299  69 

443  71 

118,136.3 

127,847.0 

157.721.3 

20,794.9 

3,866.9 

862.6 

36,263.2 

2.267.5 

45.0 

403,704.6! 

i35.292  14 

1927  84 

$36,219  98 

7,575.6 
2,487.0 
6.856.2 
7,067.8 

3,552.9 

1,832.8 

277.4 

7.320.5 
3.561.6 
2,508.7 
10,735.0 

3,905.6 
709.2 
120.1 

1 
35,691.0 
9,915.5 
10.227.51 
53. 066.01 

9.816.0 
2,  .587.0 

3i»7.5 
19.5 

531.0 

211. .5; 
9.930.01 
21,953.0 

«2,722  57 

844  26 

1,216  24 

3,666  13 

950  41 

319  12 

49  04 

2  73 

49  87 

25  51 

654  79 

1,691  66 

SlOl  14 
16  68 
21  11 
4  41 

7  16 
15  02 

11  23 

12  27 
464 

30  18 

$2,823  71 

860  94 

1,237  35 

3,669  54 

957  57 

334  14 

60  27 

15  00 

51  51 

55  09 

654  79 

1.6J1  66 

19.5 

169.0 

138.4 

988  8 

146.0 

70.9 
1,980.0 
7,424.4 

216.0 

2.r 

6.961.:> 
10.815.1 

3,712.8 

34,678.2 

38,572.0 

81,095.3 

154.345.5 

112, 188  33 
18.655  29 
11,949.34 

S12.494  03 

1223  84 

$12,412  17 

113,996.0 
21,348.51 

$8,666  29 

■ 

6,746.3 

7,849.9 

6.752.3 

$1,949  34 
$12,494  03 
$118,  no  10 

227,241.0 
1.3.38,947.1 

,  . 

- 

_—   _=rr 



-        ""=- 

1,346,470.01 

"-■ 

=^^^zr.. 

Actual 

net 
revenue. 


$59,017  72 


$21,561  68 
4.2.56  50 
2..S06  01 
5,910  04 

1,954  22 

493  67 

1,033  81 

2,399  91 

615  36 


$40.530  20 


$3,176  64 
1,090  62 
1,206  60 
4,218  88 

707  84 

304  28 

64  54 

15  00 

79  34 

61  76 
719  79 
567  01 


$12.212  30 
r.  410  06 

11^440  ra 

$14.274  59 
I  $134.884  90 
i  $135,542  95 


46— R.  D. 
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TABLE  XXIX. 

Comparison  of  Company's   Actual  Net   Re  venues  and  Estimated   Revenues 
Undbk  Proposed  Rates. 


Classification  of  service. 


Kw.  hrs. 
sold. 


Year  endlnir  Dec.  31,  1907. 

Commeivial  A.  C.  llifhtlnfr. 

Classes  A.  B,  C 

Class  D,  unlvei-slty 

Class  E.  city 

Class  V,  sitriis  and  outlines 

Total  A.C.  llifhtinir 

Commercial  D.  C,  power 

A  re  Mtrhtin«r 

Htreet  railway 

Total  1907 


Year  ending  Dec.  31. 1908. 

Commercial  A.C.  lijrhlinif. 

Classes  A.  B.  C 

Class  I),  university 

Class  E.  city 

Class  F,  sltrns  and  outlines 

Total  A.  C.  lljrhtlntr 

Commerriai  D.  C.  ix)wer 

Arc  lltflitintr , 

Street  railway , 

Total  1908 


Year  endlnsr  June  30, 1909. 

Commensal  A.C.  li»rhtln»r. 

Classes  A.  B.*^ 

Class  T).  university 

Class  E.  city  

Class  F,  signs  &  outlines 

Total  A.C.  llghtintr 

Commercial  T).  C,  power 

Arc  lighting 

Street  railway 

Total  1909 


983.88,5 

11.3.  wri 

21,349 
227,241 

T.:U«.470 
339,rj.% 
240,387 
99K.0I1 

2.930.404 


1,003.569 

125,443 

12,834 

217.4f>t? 

T419,3(>2 

337, 1») 

2m.  100 

1.018,800 


Company's 

net 

revenues. 


1^185,443  05 


3,041,3.32 


1,111.790 

1 39.  .379 

19.077 

21.3.529 

T~4s:j,775 
:W().311 
270. 94;^ 
SHU,  170 

.3.iaMi» 


1190,893  79 


SI 26. 958  13 
9.(h0  X 
1,266  13 
7.617  12 


Estimated 
revenue 
under  pro- 
posed rates. 


S96.382  92 
8.655  29 
1.949  34 
12.494  O:^ 


:S119.4^1  58 
19.140  24 
14.599  47 
16. 477- 00 

1169.698  29 


tl04. 192  34 
9.524  63 
1,171  Ti 
11.055  91 


1126.844  61 
19.511  36 
15.2S0  15 
17,829  00 

*179.46:>  12 


$144,901  75 
21.449  08 
15..->22  4;i 
17,:W7  98 


1108.903  10 
10.583  00 
1,741  72 
11.739  94 

IKC,9i57  76 
21.460  13 
15.522  43 
17,397  98 


lliH),27l  24         1187,348  30 
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Considerable  space  has. thus  been  devoted  to  data  relating  to 
the  electric  plant  and  to  such  explanations  of  these  data  as  were 
deemed  necessary.  In  fact,  table  XVII,  as  well  as  the  tables  fol- 
lowing, relate  exclusively  to  the  electric  plant.  They  show, 
among  other  things,  for  each  department  of  the  service,  as  well 
as  for  the  plant  as  a  whole,  the  consumer,  capacity  and  output 
expense ;  the  amount  of  current  produced  and  sold ;  the  maximum 
instantaneous  demand;  the  connected  and  active  load;  the  costs 
per  unit ;  the  rates  which  these  costs  per  unit,  when  considered  in 
connection  with  many  other  facts,  point  to  as  being  reasonable 
rates  and  which,  if  put  into  effect  in  this  particular  case,  would, 
it  appears  to  us,  be  fair  and  equitable  to  both  the  respondent 
and  to  its  consumers;  the  probable  revenue  under  these  rates  as 
compared  with  revenue  und^r  the  present  rates;  and  a  great  many 
other  matters  that  are  more  or  less  closely  connected  with  the 
facts  mentioned  and  that  may  be  of  some  assistance  in  acquiring 
a  clearer  understanding  of  the  fuUnneaning  of  these  facts,  as  well 
as  of  the  situation  as  a  whole.  While  these  tables  and  facts,  to- 
gether with  the  explanations  by  which  they  are  accompanied,  oc- 
cupy a  great  deal  of  space,  they  are  so  essential  to  this  case,  so 
difficult  to  obtain,  and  have  required  so  much  time  and  painstak- 
ing labor  in  their  collection  and  computation,  that  it  was  felt  that 
it  would  be  neither  proper  nor  safe  to  omit  them.  To  put  it 
briefly,  these  facts  are  of  such  nature,  that  without  them  it  would 
have  been  practically  impossible  to  show  the  grounds  upon  which 
our  conclusions  with  respect  to  the  electric  plant  are  based. 

Gas  Plant. 

Facts  of  the  same  general  nature  as  those  which  it  has  thus 
been  deemed  necessary  to  present  in  coimection  with  tlie  electric 
plant,  are  also  indispensable  to  a  more  complete  understanding  of 
the  situation  insofar  as  the  gas  plant  is  concerned.  For  this 
reason  tables  are  presented  which,  for  the  gas  plant,  relate  to 
the  operating  expenses  when  classified  according  to  their  nature; 
the  demand  on  the  plant;  the  amount  of  gas  produced  and  sold; 
the  seasonal  variations  in  the  sales ;  the  density  of  the  sales ;  the 
costs  per  unit ;  the  rates  which,  from  these  costs  as  well  as  from 
other  facts,  it  appears  could  be  fairly  and  equitably  put  into  eflFect 
in  this  case ;  the  revenues  under  these  as  well  as  under  the  present 
rates;  and  a  great  many  other  facts  which  are  required  in  this 
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connection.  These  tables  are  accompanied  by  necessary  explana- 
tions and  are  given  in  the  following  pages. 

Table  XXX  shows  the  apportionment  of  expenses  of  the  gas 
plant  between  "Consumer"  and  "Output''  expenses  for  the  year 
July  1,  1908  to  July  1,  1909,  and  the  calendar  year  1908. 

For  the  purpose  of  making  these  apportionments  between  the 
various  kinds  of  cost,  it  has  been  found  convenient  to  change 
several  items  from  the  way  in  which  they  appear  in  the  income 
account.  In  order  that  unit  costs  may  be  based  upon  total  deduc- 
tions from  earnings  rather  than  simply  total  expenses,  "Bad 
debts"  has  been  changed  from  a  deduction  from  earnings  to  an 
addition  to  expenses.  The  allowance  made  for  interest  and  pro- 
fits, $31,340.78  for  the  fiscal  year  1909,  and  $30,882.37  for  the 
calendar  year  1908,  has  also  been  added  to  expenses.  "Commis- 
sion expense"  has  been  deducted  from  "General  expense,"  and 
appears  as  a  separate  item,  "Extraordinary  expense." 

The  company  divides  its  gas  sales  into  three  classes,  domestic 
fuel,  which  includes  gas  used  for  illuminating  purposes ;  industrial 
fuel,  which  includes  all  gas  used  for  industrial  and  manufacturing 
purposes  outside  of  that  used  for  power ;  and  power,  or  gas  used 
in  gas  engines.  The  practice  of  furnishing  fuel  and  illuminating 
gas  through  separate  meters  was  discontinued  in  1904.  There 
are  no  essentir.l  differences  in  the  cost  of  furnishing  gas  for  these 
three  classes  of  service  outside  of  the  diflference  due  to  the  vary-i 
ing  amounts  consumed,  and  this  difference  applies  as  much  to 
varying  amounts  of  consumption  within  a  class  as  between  classes. 
Were  diflferent  qualities  of  gas  furnished,  or  were  separate  mains 
used  for  distribution,  or  were  there  extra  costs  to  an  appreciable 
amount  peculiar  to  the  different  classes  of  service,  it  would  be 
necessary  to  make  complete  separations  of  the  costs  of  these 
different  services,  but  in  the  present  instance  such  a  division 
seems  superfluous. 

These  expenses  are  here  divided  into  but  two  classes  of  costs, 
those  which  bear  direct  relation  to  the  number  of  consumers  or 
meters,  called  "Consumer  expenses,"  and  those  which  vary  with 
the  number  of  cubic  feet  of  gas  used,  "Output  expenses."  In  the 
separation  of  electric  department  expenses  a  third  class,  "Demand 
expenses,"  is  included.  This  varies  directly  with  the  demand  that 
the  consumer  makes  upon  the  electric  system,  or,  roughly  speak- 
ing, upon  the  size  of  the  consumer's  installation.  That  there  is 
an  analogous  class  of  expenses  for  gas,  is  undoubted.    The  size 
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of  mains,  services  and  meters,  and,  consequently,  at  least  a  por- 
tion of  the  expenses  in  connection  with  these  parts  of  the  gas 
system  are  directly  determined  by  the  amount  of  gas  which  must 
pass  through  them  at  any  time,  that  is  to  say,  by  the  consumers' 
demands.  The  expenses  mentioned  above  are  all  distribution  ex- 
penses. So  far  as  they  are  concerned,  there  would  seem  to  be 
about  as  good  reason  for  keeping  demand  expenses  separate  for 
gas  as  for  electricity. 

But  for  the  station  the  situation  is  different.  The  necessity  of 
imposing  demand  charges  with  the  purpose  of  making  each  con- 
sumer pay  the  cost  he  occasions,  is  mainly  due  to  wide  variations 
of  the  demand  through  the  day  and  through  the  year,  modified 
by  the  extent  to  which  the  product  can  be  stored.  Electricity 
cannot  be  profitably  stored.  Electric  station  load  curves  show 
that  the  load  is  several  times  greater  in  the  early  evening  than 
during  the  rest  of  the  day.  Furthermore,  the  load  is  much 
greater  in  the  winter  months  than  during  the  summer.  These 
daily  and  seasonal  peak  demands  mean  increased  expenses,  by  re- 
quiring additional  apparatus  to  take  care  of  them,  and,  secondly, 
increased  operating  expenses,  in  that  the  apparatus  is  running  at 
light  load,  therefore,  low  efficiency  for  a  viery  large  proportion 
of  the  time;  and  since  the  station  has  to  always  slightly  antici- 
pate the  demands  put  upon  it,  during  the  time  the  station  is  pre- 
paring to  meet  the  demand  and  before  the  demand  actually  occurs, 
expenses  are  going  on  although  there  is  no  output.  So,  in  order 
that  each  consumer  may  pay  the  cost  he  actually  occasions,  the 
consumers'  demands,  which  occasion  the  expenses  enumeratecl 
above,  must  be  taken  into  consideration  in  the  schedule  of  electric 
rates.  Considering  only  the  daily  peak,  were  a  gas  plant  operat- 
ing witliout  storage  capacity,  it  would  be  in  exactly  the  same 
position  as  the  electric.  That  is,  it  would  be  forced  to  make  gas 
just  at  the  rate  at  which  it  is  demanded.  But  with  a  holder  of 
sufficient  capacity  the  manufacturer  of  gas  can  proceed  at  a  uni- 
form rate  throughout  the  entire  day,  the  variation  of  the  demand 
being  taken  care  of  by  the  holder.  As  to  the  seasonal  variations, 
sales  of  gas  for  fuel  under  the  conditions  existing  here  are  quite 
uniform;  for  lighting  they  vary  the  same  as  electric  sales  for  the 
same  purpose.  In  this  case  the  fuel  sales  form  such  a  large  pro- 
portion of  the  total  that  the  seasonal  fluctuations,  as  compared 
with  the  electric,  are  small.  Consequently,  outside  of  possibly  the 
holder  itself,  there  are  very  few  station  expenses  that  could  be 
traced  to  the  consumer  demands. 
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The  sum  of  all  expenses,  both  station  and  distribution,  that  are 
properly  considered  demand  expenses,  is,  therefore,  a  compara- 
tively small  proportion  of  the  total.  In  view  of  this  fact  and  also 
because  of  the  lack  of  available  data,  both  in  general  and  for  this 
particular  plant,  on  which  to  apportion  the  demand  expenses  be- 
tween consumers,  we  have  not,  for  the  purposes  of  this  case,  en- 
deavored to  make  a  more  complete  separation  of  the  so-called  de- 
mand expenses  from  the  rest  of  the  expenses. 

An  apportionment  of  expenses  for  the  two  periods,  the  fiscal 
year  from  July  1,  1908,  to  July  1,  1909,  and  the  calendar  year 
1908,  between  consumer  and  output  expenses,  follows: 


TABLE  XXX. 

Apportionment  of  Kxpbnsbh  row  the  Gas  PnANT  Between  Consumer  and 
Output  ExPENSEg  roR  the  Year  July  1,  19U8,to  July  1,  11)09,  and  tub  Calen- 
dar Year  1908. 


ClasslficaUon. 


Manufacture 

Distribution 

Collection 


Total  direct  expenses, 


lWft-9. 


Con- 
sumer. 


Output.  I    Total. 


...  $51,205  80  S51.205  80 
38  2,683  181  10.051  56 
m\ 4.730  00 


fl2,ir>8  44'?53,828  98   SG5,987  42 


General 

New  business. 


,,386  ^ 
6(k$: 


6.140  50 
2,951  y3 


7.526  VTi 
3,618  45 


Total     operating:  ex- 
penses  


Taxes 

Extra  >rdlnary  expenses. 

Depreciation. 

I  nteivst  and  profits 

Bad  debts 


Total  ^'ost  of  jras  serv- 
ice  


114 


211  4:ri62,l>21  41    $77,132  84 
942 


1906 


sumer.    Out^jut.  |    Total. 


I$55,8.'»  90   $55,8.79  90 

$7,988  91     3,127  45     11,116.% 
4.724  12 4.724  12 


$12,713  03*58,987  35   $71,700  38 


$14, 3i36  33166,658  90   $S1.02;>  23 


?.>7,471  35 


2,410  51 

1.737  6.-> 

4.99:n« 

22.5:*4  02 

978  915 


3.352  r)Ml 
2. 130  0^)^ 

7.891  :w 

31.340 
1.200  m 


195,576  18  $123,047  53 


1,034  41 
618  89 


4,799  82 
2,871  73 


5.834  23 
3.490  62 


94<i  81' 

31»4  4«J, 

2.847  501 

8.678  Hi 

202  82 


2.422  64 
1.830  51, 

4.iH>7  381 

22.204  26 

941  11, 


3,3t«)  45 
2.225  00 
7.754  88 
30,882  37 
1,143  93 


$27,436  Oti  $98,964  80  $126,400  8C 


Station  or  manufacture  costs  bear  little  or  no  relation  to  the 
number  of  consumers  and  are  accordingly  considered  as  all  out- 
put expenses. 

Under  distribution  one-third  of  street  main  maintenance  has 
been  considered  as  consumer  expense,  and  two-thirds  output  ex- 
pense. Service  maintenance  is  entirely  a  con.sumer  item.  Street 
department  cxpen<;e  ha.^  hern  divided  one-half  and  one-half. 
Meter  maintenance,  meter  department  expense,  and  setting  and 
removing  meters  have  all  been  placed  on  the  consumer  side. 
Gratuitous  work  has  been  equally  divided. 

Collection  expenses  are  entirely  consumer  expenses 
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General  expenses  and  new  business  expense  are  items  that  bear 
no  direct  relation  either  to  consumers  or  output,  and  have  there- 
fore been  treated  as  an  overhead  expense  to  those  items  which 
can  be  directly  allotted.  Extraordinary  expense  and  bad  debts 
have  been  apportioned  on  the  same  basis. 

Depreciation  on  the  station  has  been  included  to  its  full  amount 
as  output  expense ;  the  cost  for  services  and  meters  has  been  re- 
garded as  consumer  expense ;  of  the  expenses  for  the  mains,  one- 
third  was  treated  as  consumer  and  two-thirds  as  output  expense. 

Interest  and  profits,  and  taxes,  as  assigned  to  the  various  parts 
of  the  system,  have  been  treated  in  the  same  njanner  as  deprecia- 
tion on  those  parts  of  the  system. 

Of  the  total  direct  expenses  for  the  year  ending  June  30,  1909, 
$12,158.44  or  18.42  per  cent  are  consumer  expenses,  $53,828.98  or 
81.58  per  cent  output;  of  total  operating  expenses  $14,211.43  con- 
sumer, $62,921.21  output,  the  percentages  remaining  the  same. 
Of  the  total  cost  of  gas  service,  $123,047.53,  the  consumer  portion 
is  $27,471.35  or  22.33  per  cent,  the  output  $95,576.18  or  77.76  per 
cent.  The  reason  why  the  consumer  costs  are  a  greater  percent- 
age of  the  total  cost  than  of  the  operating  expenses,  is  due  to  the 
fact  that  while  distribution  and  collection  expenses,  nearly  all  of 
which  are  consumer  items,  together  constitute  slightly  less  than 
one-fourth  of  the  total  direct  expenses,  the  interest,  depreciation 
and  taxes  on  the  distribution  system,  the  greater  part  of  which  is 
properly  charged  to  the  consumer  costs,  are  approximately  one- 
half  the  total  of  these  items. 

For  the  calendar  year  1908  the  consumer  expenses  arc 
$12,713.03  or  17.73  per  cent  of  the  total  direct  expenses,  while  the 
output  expenses  amount  to  $58,987.35  or  82.27  per  cent  of  the 
direct  expenses.  Of  the  total  operating  expenses,  which 
amounted  to  $81,025.23,  $14,366.33  are  consumer  and  $66,658.90 
are  output  expenses.  The  total  cost  of  gas  service  was 
$126,400.84,  of  which  $27,436.06  or  21.70  per  cent  was  consumer 
expense,  and  $98,964.80  or  78.30  per  cent  output.  These  per- 
centage relations,  it  will  be  noted,  are  very  close  to  those  obtained 
for  the  year  ending  June  30,  1909. 

The  total  cost  for  the  fiscal  year  1909,  $123,047.53,  divided  by 
the  total  gas  sales,  120,614,800  cubic  feet,  gives  an  average  cost 
of  gas  of  $1.02  per  M  cubic  feet. 

The  total  cost  for  the  calendar  year  1908,  $126,400.86,  divided 
by  the  sales,  116,354,000  cubic  feet,   gives   an   average   cost  of 
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111  r.ddition  to  the  costs  of  operation,  as  analyzed  and  appor- 
tioned above,  consideration  is  properly  taken  of  certain  additional 
facts  affecting  the  determination  of  proper  rates  of  charge.  Data 
relating  tp  gas  produced  and  gas  sold,  the  relation  of  present 
capacity  to  the  maximum  daily  send-out,  increase  in  number  of 
consumers,  sales  per  unit,  and  seasonal  variation  of  such  sales, 
are  all  factors  of  some  importance,  and  brief  summarized  state- 
ments concerning  them  are  given  below. 

TABLE  XXX  f. 

Relation  of  Gas  Produced  to  Ga8  Sold. 

Madtson  Gas  &  Electric  Company. 


YEAR  ENDING 
DEC.  31,  19U7. 


cu.  n. 


Gas  on  hand  first  of  year...  I      .222.500 


Per 

cent  of 
total 


Gas  made  durintr  year: 


Coal  Gas... 
Water  if  as.. 


Total  sras  made.. 


Total  tras  to  be  accounte<l 

for 

Gas  on  hand  end  of  year. . . 


Gas  delivered  to  Qialns. 


Gas  Hold: 

commercial  sales  .. 

Industrial  sales 

Power  sales 


I 


7.-).  no.  700     43.88 
«6.074,2tX)     f>rt.l2 


,l.liH),90()    100.00 


171,41^,400'. 
213.100;. 

171.2(H).3(Xi!. 


Total  sras  sold . . . 


98.480,200  94.f)5 

r>,547,8Ui  5.33 

120.900|  .12 

im.ioo.woi  100.00 


Gas  used  by  company :         , 

Company  liKhtlnsr.  etc. ;  1. 177, 100 

Gasentfln   4(>.b5l.8j< 

Tot  a  1  eras  u.sed  by  Co.  47 .  H2S.  4;  () 


2.4« 


Gas  unac(-ount( d  for 10. 21 1 ,  (XH)  . 

Per  cent  of  tras  delivered'  | 

to  mains 11  22'^. 


TEAK  ENDING 
DEC.  31.  1908. 


Cu.  ft. 


213.100 


33. 805.800 
109.0.9,000 


142.874.8(K) 


14.3,087,900 
2:4,iK)l» 


142,813  (00 


1I0.5S.3.70O 

5.ti58.:iOO 

112.0U0 

1I0.3.')1.0(M) 


91.3.  .7K) 

c,5t>;s.ooo 


Per 

cent  of 

total 


23.70 
70.30 


95.01 

4.8(> 
.10 

101.00 


1.22 

87.78 


YEAR  ENDING 
JUNE  3J,  1901). 


Cu.  ft. 


Per 

cent  of 

total. 


264.500 


I  0 

143.740.800 

H3.74O.~80i> 


144, 005.  .3  0 
203.200 


143.742.1(X) 


114.M4.0OO 

5,623,300 

170.900 


7.470..'JOU    100.00  I 


18.982.:iO(>. 
13.2<»'%  . 


120.014.800 


.554.800 
4,3.S4.1UO 


18.218.400 
l.'.C7% 


0 
100.00 


95.19 

4.66 

.15 


100.00 


11.30 

88.70 


100  00 


Table  XXXI  compares  the  relation  of  gas  produced  to  gas  sold 
for  the  years  ending  Dec.  31,  ]907.  Dec.  31.  1908,  and  June  30. 
1909.  Total  gas  marie  has  decreased  since  1907,  due  to  a  partial 
discontinuarxc  of  the  use  of  gas  engines  in  the  electric  piant.  It 
should  be  noted,  also,  that  company  has  shifted  its  method  of  gas 
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generation  from  coal  and  water  gas  in  1907  to  wat:r  gas  in  1909. 
Sales  have  maintained  a  steady  increase  from  1907  to  1909.  Gas 
miaccounted  for  amounted  to  12.67  per  cent  of  total  gas  delivered 
to  mains  in  1909. 

Examination  of  the  demand  data  relating  to  gas  discloses  some 
variation  in  the  demand  made  upon  the  gas  plant,  or,  more 
properly  speaking,  the  holder,  at  different  times  during  the  year. 
In  1909,  for  example,  the  average  send-out  amounted  to  393,900 
cu.  ft.,  while  the  maximum  daily  send-out,  occurring  on  Nov.  5, 
1909,  amounted  to  483,000  cu.  ft.,  and  the  minimum  daily  send- 
out,  occurring  on  August  15,  1909,  amounted  to  389,600  cu.  ft. 
This  variation,  while  considerable,  is  not  as  marked  as  that  dis- 
closed by  an  examination  of  demand  data  relating  to  the  electric 
plant  for  the  same  year. 

EHagram  II  is  a  gas  load  curve  for  one  of  the  maximum  send- 
out  days  in  1909.  The  demand  is  indicated  in  terms  of  cu.  ft.  per 
hour,  obtained  by  hourly  readings  at  holder,  and  readings  at  fif- 
teen and  five  minute  intervals.  These  latter  readings  correspond 
to  the  instantaneous  demands  noted  on  the  electric  load  curve. 
Examining  the  curve  in  detail,  we  note  three  well  developed 
peaks :  from  7  a.  m.  to  8  a.  m.  an  hourly  send-out  of  22  M,  with 
fifteen  minute  demand  at  7:15  a.  m.  of  25.5  M ;  from  11  a.  m.  to 
12  m.  an  hourly  send-out  of  41.5  M,  with  a  five  minute  demand  at 
11 :40  a.  m.  of  49.5  M ;  from  5  p.  m.  to  6  p.  m.  an  hourly  send-out 
of  35.5  M,  with  a  five  minute  demand  at  5 :30  p.  m.  of  47  M.  The 
average  afternoon  and  evening  hourly  send-out  was  about  20  M. 

It  appears  from  the  testimony  that  the  time  of  maximum  daily 
send-out  has  shifted  from  year  to  year,  due  to  the  changed  charac- 
ter of  gas  sales.  In  1896,  former  president  Doherty  stated,  when 
gas  was  largely  used  for  lighting,  the  peak  day  occurred  just  be- 
fore the  holidays.  Later,  as  fuel  business  developed,  it  shifted  to 
a  Sunday  in  June  or  July.  An  October  maximum  send-out  day, 
he  stated,  was  probably  due  to  demands  made  by  heating  appli- 
ances. Comparing  diagram  II  with  the  load  curve  for  a  previous 
maximum  send-out  day  on  June  27,  1908,  we  note  the  entire  ab- 
sence of  the  morning  peak  in  that  year ;  a  fifteen  minute  noon 
peak  of  44.5  M,  as  compared  with  the  five  minute  demand  of  49.5 
M  in  1909;  and  a  fifteen  minute  evening  peak  of  only  31  M,  as 
compared  with  the  47  M  realized  on  a  five  minute  demand  in 
1909.  The  afternoon  and  evening  load,  too,  developed  from 
about  16  M  in  1908  to  20  M  in  1909. 
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While  gas  plant  investment  does  not  vary  as  closely  with  the 
demand  on  peak  day  as  electric  plant  investment,  due  to  the  ade- 
quate regulation  and  reserve  capacity  obtained  through  holders, 
still  we  find  the  same  close  relation  between  station  capacity  and 
peak  day  demand  already  noted  for  the  electric  plant.  Company's 
Water  gas  plant,  now  utilized  exclusively  for  gas  manufacture, 
consists  of  two  6  ft.  6  in.  water  gas  machines  of  500,000  cu.  ft. 
capacity.  In  practice  only  one  of  these  machines  continues  in 
operation  while  the  other  is  overhauled  and  refitted  for  the  next 
period  of  operation.  Each  machine  has  about  a  25  M  cu.  ft.  make 
per  hour.  Operating  periods  extend  from  8  a.  m.  to  6  p.  m.,  and 
from  8  p.  m.  to  6  a.  m.,  with  two  hour  intervals  for  clinkering, 
giving  a  working  capacity  to  the  plant  of  about  450  to  500  M  cu. 
ft.  on  a  twenty-four  hour  basis.  Holder  capacity  consists  at  pres- 
ent of  one  200,000  cu.  ft.  storage  holder  and  one  30,000  cu.  ft.  re- 
lief holder.  Applying  these  operating  facts  in  regard  to  water 
gas  operation  only  to  the  variations  in  demand  noted  in  diagram 
II,  we  find  that  company  was  able  to  maintain  gas  on  hand  in 
holder  of  the  day  in  question  of  200  M  at  6  a.  m.,  of  140  M  at 
12  o'clock  peak,  of  140  M  at  6  o'clock  peak,  a  minimum  amount 
of  102  M  at  8  p.  m.,  and  200  M  on  the  following  3  a.  m.,  or,  stated 
in  other  terms,  the  company  would  have  been  able,  in  event  of 
break  down  and  with  its  ordinary  means  of  operation,  to  supply 
its  consumers  for  73/2  hours  at  6  a.  m.,  6  hours  at  the  12  o'clock 
peak,  12  hours  at  the  6  o'clock  peak,  and  had  a  minimum  reserve 
of  5>:2  hours  at  8  a.  m.  and  2  p.  m. 

In  addition  to  this,  the  company  is  the  owner  of  certain  coal 
gas  machines,  having  a  capacity  of  about  200,000  cubic  feet  daily, 
but  these  machines  are  not  in  use  at  the  present  time. 

The  table  below  gives  the  comparative  number  of  meters  and 
consumers  for  the  beginning  and  end  of  the  years  ending  Dec.  31, 
1907  and  1908,  and  June  30,  1909,  with  resulting  averages  for 
each  year: 

No.  OF  Consumers  and  Mbtbrh. 


Year  endintr  Deo.  31,  1907 

Consumers 

Meters 

Year  endint?  Dec.  31,  1908 

Consumers 

Metei-H 

Year  ending  June  30,  1909 

Consumers 

Metors 


Be^innlntr 
of  year. 


3.7«1 
3.840 


4  090 
4. 1«7 


4. 221 

4.299 


End  of  year.;    Averaire. 


4.090 
4.167 


4,35*? 
4.434 


4,4.'i2 
4,5S5 


3.P26 
4,004 


4,223 
4.301 


4.326 
4.427 
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Tables  XXXII.  XXXIII  and  XXXIV  give  data  relating  to  gas 
sales.  Table  XXXII  gives  an  analysis  of  such  sales  over  the  three 
classes  of  service,  domestic,  industrial  and  power,  and  gives  unit 
earnings  per  M  cu.  ft.  sold  and  per  meter  for  the  calendar  years 
1907  and  1008  and  the  fiscal  year  1909.  It  will  be  noted  that  earn- 
ings per  unit  have  increased  slightly  in  the  latter  years. 

TABLE  XXXn. 
Analysis  op  Gas  Sales. 


Purposes  of  use. 

M.cn.ft. 
sold. 

Earn- 
Insrs. 

Averasre 

No. 
meters. 

Earn- 
Ingrs  per 
M  cu.  ft. 

M  cu.  ft. 

per 
meter. 

2 -..13 

200.82 
32.17 

Earn- 
ings per 
meter. 

1908-9 
Domestic 

lU.814.t> 

5.62:^.3 

176.9 

1133.403  24 

5,843  29 

lie  27 

4.393.5 
28 
5.5 

81  163 
1  041 
1  101 

S30  41 

I  ndu.strlal 

!%8  76 

Power 

35  50 

Total  of  above 

120,614.8  St.'ffi.'ias  80 

4,427 
4. 427 

4,267.5 
28. 
5. 

SI  157 

005 

St  162 

SI  164 
1  038 
1  130 

27.24 

S31  52 

Misc.  adjustmenls  of  earn- 
iiijpj 

5.'»73 
SI 40, 072  53 

12(».614.H 
^^.^ 

110,583.7 

5,6r)8.3 

112.0 

116.354.0 

Total 

27.24 

25.91 

202.10 

22.40 

S3I  64 

iro8 

Domestic 

$128,677  43 

5,875  I'i 

126  61 

S30  15 

Industrial 

209  82 

Powor 

25  32 

Total  of  above 

1134,679  16 

612  58 

4.300.5 

SI  157 
006 

27.05 

S31  3*' 

Mlse.  adjustments  of  eam- 
intrs 

116,.^&4.0 

P8,486.2 

5,r>47> 

126. i» 

104,160.1^ 

Total 

fl.35.291  74 

«ll.-),247  02 

5,W2  S8 

147  72 

4,  .300. 5 

3.971..-. 

28. 
4. 

SI  163 

SI  171 

1  077 
1  164 

1?  163~ 

uni 

27.05 

24.80 
198.12 
31.73 

S3I  46 

mr 

Domestic 

Industrial       

S29  02 
213  33 

Power 

36  93 

Total  of  aliovr 

«121..T67  62 
S120.219  12 

4.003.5 

26.02 

130  .32 

Misc.  adjustmeni.s  of  earn- 
1  nsfs 

4,0(»3.5 

Total 

104. 160. U 

SI  154 

26.02 

Si^O  03 

'Dpcroa.sp 

Table  XXXIII  gives  seasonal  variation  of  such  gas  sales  to 
consumers  in  1907.  (jas  sales  for  each  month  are  separated  over 
the  1st,  2nd,  *]rd,  etc.  successive  M  ft.  sold  to  the  separate  con- 
sumers. It  is  to  be  noted  that  the  seasonal  variation  of  sales  is 
not  nearly  so  marked  as  in  the  electric  business,  sales  reaching  a 
maximum  deviation  from  the  average  in  October  of  14.6  per  cent, 
as  compared  with  a  like  variation  of  58  per  cent  in  electric  sales, 
and  a  minimum  deviation  in  March  oi  10  per  cent,  as  compared 
with  a  like  minimum  variation  of  44.2  per  cent  in  the  electric. 
Shifts  in  the  sales  of  the  first  and  second  M,  it  should  also  be 
noted,  are  most  responsible  for  this  variation.        Digitized  byGoOQlc 
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TABLE  XXXIII. 
Seahonai.  Variation  of  (ias  Sat;bs  to  Consitmers 

Co..  1907. 


Madison  Cias  and  Elkctric 


Month.s. 


January  .. 
February  . 

Maroh 

April 

May 

June 

.July 

A  uirust 

Septeniber 
Oclohor... 
November 
DecemlKir. 

Total . . 


1st  M. 


29.097 
28.281 
29.212 
.30.  .573 
31 . 472 
Si,  137 
.^3.(i24 

:^2,:^92 

34.415 
.34.205 
.33.2»W 
.32. 9tn 


Per  cent 
of  total. 


.32.57 

;r7.08 

.37.51 
.38.20 
37.27 
.38.98 
.3i>.00 
40.19 
44). 19 
34.46 
35.16 
33.64 


38:^,238 


36.88 


' 

IVr  cent 

2nd  M. 

of  total. 

19.793 

21.71 

16.iV»)6 

21.71 

17.285 

22.19 

18,072 

22. 58 

19.1S4 

22.71 

20.488 

24.10 

22.611 

26.23 

20.824 

25.84 

22.025 

25.72 

22.621 

22.79 

20.SH55 

22.16 

21.408 

21.85 

241.842 

23.28 

1 

3rcl    M. 


11.770 

8.H36 

8,893 

9.  .328 

l<».2i7 

10,284 

11.007 

9.711 

10,510 

12.790 

11.577 

12,351 

127,340 


Per  cent 
of   total. 


12.91 
11-58 
11.42 
11  05 
12.17 
12.09 
12. 7H 
12. <  5 
12.28 
12.89 
12.23 
12.61 

12.26 


Months. 

4th    M. 

Per  cent 
of  ^)tal. 

5th    M. 

Per  cent 
of   total. 

Over 
5    M. 

Per  cent 
of  total. 

20.18 
19.. 38 
19.36 
18.03 
18.03 
15.35 
13.  W 
13.37 
12  87 
18. .32 
19  25 
20.27 

Total  sras 
sales. 

•January 

7.119 
4,9CB 
4.679 
4,J>08 
.5.  .31 9 
5.142 
5.0iH 
4.496 
4.95«> 
7.184 
6.550 
7.035 

7.81 

6.43 

6  01 

6.13 

6.30, 

6.05* 

5.91 

5.58 

5.79 

7.24 

6.92 

7.18 

6.48 

4.398 
2,910 
2.7.3t? 
2,7.31 
2.971 
2,914 
2.672 
2.  .391 
2.698 
4.265 
4,04<i 
4.359 

3S1,091 

4  82    ; 

3.82 

3.51 

3.41     , 

3.52 

3.43 

3.10 

2.97 

3.15 

4.:<i)   , 

4.28    , 
4.45 

3.76 

18,403 
11.782 
1.1.07H 
U.4.32 
15,22J1 
13.050 
11.207 
10. 776 
11.017 
18, 176 
18,5?]6 
19.8.58 

180,224 

91,180 

February 

76.27S 

March 

77.SN3 

April 

80.044 

May 

84,452 

.June 

85,015 

.Inly 

S6,215 

Auiiru.st 

80. 5!  0 

September 

October 

«5.627 
519.241 

November 

December 

94.623 
ii7,972 

Total 

67,;i85 

17.31 

1,039.120 

On  the  assumption  that  the  relation  of  the  separate  M  cu.  ft. 
sold  to  total  sales  will  be  similar  for  the  years  ending  Dec.  31, 
in08,  and  June  30,  1909,  as  that  for  the  year  ending  Dec.  31, 1907, 
the  number  of  M  cu.  ft.  sold  have  been  apportioned  for  purposes 
of  determining  earnings  under  proposed  rates.  The  resulting 
Reparations  are  given  below : 

DlSTRIBTTTlON  OF  (lAS  SALES. 

1907,   1908  and  1908-9. 


1st  M 

?nflM 

Pri\  M 

4th  M 

5th  M 

Over  5th  M 

Total. 


1W7 
From    con- 
sumers' 
ledirers. 


3H,.323.8 
24. 18*. 2 
12.734.0 
6.738.5 
.3,iH)9.1 
IS. 022.4 


I     Percent. 


.36  88 
23  2S 
12  W 
6.4S 
3.76 
17. .34 


U»07 
correcrlt'd 


103.912.0 


100.00 


3.H.  414.5 
24.248  7 
12.770  1 
6. 749  8 
3.916.5 
18.C61.5 

104.160.9 


1908. 

190S-R. 

42.911  4 
27,087.2 
14.2<V>  0 
7.539  7 
4.. 374. 9 
20. 175. H 

44. 48?.  8 
28.117P1 
14.:s7  4 
7.81.VS 
4.53S.1 
20.014.6 

1]6,3.'>4.0 

120.614.8 
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Table  XXXIV  relates  to  density  of  sales.  Generally  speaking, 
increased  sales  are  only  remunerative  when  they  do  not  necessitate 
extensions.  It  seems  that  an  abnormally  large  portion  of  total  gas 
plant  investment  is  tied  up  in  the  distribution  system,  and  it  is 
this  fact  that  makes  the  geographical  density  of  sales,  or  satura- 
tion of  territory  as  it  is  sometimes  called,  of  such  importance. 

The  ratio  **No.  of  consumers  per  mile  of  main,"  used  in  the 
table,  is  the  unit  of  comparison  commonly  used  to  measure  in- 
creased sales  due  to  new  consumers;  the  ratio  "Gas  sold  per  con- 
sumer" is  usually  used  to  measure  increased  sales  to  existing  con- 
sumers ;  while  the  product,  "Gas  sold  per  mile  of  main,"  is  properly 
the  unit  of  comparison  for  increased  sales  due  to  both  causes. 
We  note  that  company  is  now  serving  practically  twice  as  many 
consumers  per  mile  of  main  as  in  1899;  that  gas  sales  per  con- 
sumer, with  the  exception  of  the  decrease  in  1903,  have  remained 
stationary. 


TABLE  XXXIV. 
Density  of  Sales. 


Year  ending  Dec.  31. 


1809. 
1900. 
1901. 
190'>, 
1903. 
1904. 
1905, 
I90H. 

ifltrr. 

1909 
1909 


No.  consumoT's 
per  mile  main. 


50.82 
ti7.4S 
7i>.07 
73.04 
79.10 
S4.82 
87.li:i 
iH.O* 
97.74 
9S.42 
99.  G2 


Gas  .sold  con- 
sumer. 


27,450 
24,370 
26.790 
23,,^H) 
22.820 

23.oro 

24.210 
24.440 
25.469 
2»i.71I 
27,210 


M.  cu.  ft.  firas 

sold  per  mile  of 

main. 


1,396 
1.644 
1,877 
1,702 
1.802 
1.957 
2, 122 
2.298 
2,489 
2.629 
2,711 


The  data  necessary  to  arrive  at  unit  costs  of  gas  service  are: 
first  the  separation  of  total  costs  into  consumer  and  output  costs, 
and  second  the  units  to  which  these  costs  apply.  The  separation 
of  expenses  is  found  in  table  No.  XXXI,  the  units,  the  number 
of  consumers  or  meters,  and  sales  in  M  cu.  ft.  in  the  operating 
data  immediately  preceding. 

There  is  some  question  whether  the  proper  divisor  of  total 
consumer  expenses  is  the  number  of  consumers,  or  the  number  of 
meters.  Fome  of  the  items  included  in  consumer  expense  depend 
upon  the  number  of  meters,  others  on  the  number  of  consumers, 
and  still  others  vary  as  much  with  one  as  the  other.  The  margin 
seems  to  be  in  favor  of  the  number  of  meters,  and  that  has  been 
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used  here.  Inasmuch  as  the  number  of  meters  and  consumers 
differ  by  less  than  two  per  cent,  it  makes  no  material  difTerente 
which  is  used. 


TABLE  XXXV. 
Ga8.— Vnit  Costs. 


Class  or  Rxpense. 

Unll. 

Xo.  of  UMltS. 

53. 124. 
rJO.tiU.8 

Total  cost. 

827.471  .% 
115,576  18 

Tiilt   cost 

Consamcr.. 

1908-(r.i 

Meter  mw 
M.  cu.  It. 

80.5172 

Output --  --     -     - 

.7924 

Total.. 

M. cu.  n. 

la^i.tiU.w 

51.006. 
116,354.0 

116.354.0 

<il23.047  53 

87,436  06 
»8,964  8i» 

#1.02 

1908. 

Consumer.. 

Meter  mos 
M  i-u.  It. 

M  cu.  tt. 

8C.5316 

Output -- 

.85Ui 



Total. 

8126.400  86 

81  086 

The  average  number  of  m?tcrs  in  use  during  the  year  ending 
June  30, 1909,  was  4,427.  Consumer  expenses,  as  given,  cover  an 
entire  year.  To  divide  by  the  number  of  meters,  would  be  ex- 
pressing consumer  costs  in  terms  of  meters  per  year.  Gas  bills, 
however,  are  rendered  monthly,  so  in  order  to  compute  costs  to 
correspond,  it  is  necessary  to  reduce  meters  to  meter  months. 
An  avearge  for  the  year  of  4,427  meters  in  use  means  53,124 
meter  months.  With  a  total  consumer  expense  of  $27,471.35, 
this  gives  a  cost  of  51.72  els.  per  meter  per  month.  The  output 
expenses  were  $95,576.18,  the  sales  120,614.8  M  cubic  feet.  The 
cost  of  gas,  exclusive  of  consumer  costs,  was,  therefore,  $0.7921^ 

For  the  calendar  year  1908,  51,616  meter  months  represent  n 
total  consumer  cost  of  $27,4-^6.06,  or  $0.5316  per  meter  per 
month.  Gas  sales  amounted  to  116.354  M  cubic  feet.  The  total 
output  expenses  were  $98,964.80,  giving  $0.8506  as  the  output 
cost  per  M. 

Comparing  the  results  for  the  two  periods,  the  year  ending 
June  30,  1909,  shows  a  reduction  from  1908  costs:  of  consumer 
costs  from  $0.5316  to  $0.5172;  of  output  costs  from  $0.8506  ro 
$0.7924.  The  greater  reduction  in  the  unit  output  costs  is  ex- 
plained by  the  fact  that  the  greatest  reduction  in  expenses  came  in 
the  manufacture  costs. 

The  consumer  expense  is  a  part  of  the  fixed  cost  to  the  com 
pany  of  carrying  a  ccnsumer,  irrespective  of  whether  gas  is  ac- 
tually used  or  not.     The  output  expense  represents  the  alditional 
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cost  incurred  if  gas  is  used,  the  amount  of  the  cost  varying  di- 
rectly with  the  amount  of  gas  consumed.  The  consumer  expense, 
plus  the  output  cost  of  the  gas  used  by  a  consumer,  is  the  total 
cost  to  the  company  of  furnishing  him  with  gas  service.  Table 
XXXVI,  below,  shows  the  costs,  both  total  and  per  M,  to  the 
company  of  supplying  gas  to  consumers  using  various  amounts 
of  gas  per  month,  on  the  basis  of  the  unit  costs  for  the  year  end- 
ing June  30,  1909,  and  those  for  the  calendar  year  1908. 


TABLE  XXXVI. 

Cost  per  Txit  of  tuk  Consttmer,  the  Output  and  the  Total 

EXPEN.SE  FOR  TUB 

Years  Ending  Deo.  31. 19 J8 

,  AND  June  30. 19D9. 

YEAR  ENDING  JUNE  30,  1009. 

ye> 

^R  ENDfN< 

J  DEC.  31, 

1909 

Cu.  ft. 

lK»r 

Con- 

Output 

Total 

Con- 

Output 

Total 

month. 

(•0>l 

Total          cost 

cost 

Total 

cost 

cosl. 

^).79*J4 
IKT  M. 

cost.         pt»r  M 

1!U.  ft. 

.sunicr 

CO.SI. 

S^^).532 

10.8.106 

IXT  M. 

rout. 
i1.38» 

Pr  1-  M 
CU.  ft. 

1     M 

0.517 

10.792 

11.310        11.. 310 

10.851 

|1.'J82 

1.5  ■• 

l.im»           1.7(H5           1.137 

1.276 

1.8l)S 

1.2115 

2      *• 

** 

1.585 

2.102 

1.051 

1.701 

2.233 

1.117 

3      •• 

'* 

2. .-{77 

2.894 

.965 

2.552 

3.08.J 

1.028 

4 

3.170 

3.687 

.922 

3.402 

3.5134 

.984 

5 

3.9U2 

4.4r9 

.895 

4.253 

4.785 

.957 

10      " 

7.924 

8.441 

.844 

8.506 

9.038 

.904 

25      '• 

" 

19.810 

20.32r 

.813 

2!. 265 

21.800 

.872 

50      •• 

:«.t)2o 

40.137 

.803 

42.530 

43.062 

.861 

UK)      •• 

79.210 

79.ro7 

.798 

85.060 

85.54»2 

.856 

Z-V)       • 

'* 

IHH.IOO 

191  617 

7l»4 

212.651) 

213.182 

.853 

500      •• 

39o.2W) 

3i>d.7]7 

.793 

!          •* 

425.300 

425. 8:« 

.852 

i.CiW    •• 

792.400 

792.917 

.793 

850. 6(K) 

851.132 

.851 

The  output  costs  for  1909  were  $0.7924  per  M  cubic  feet;  for 
1908,  $0.8506.  These  costs  remain  the  same,  whether  one  or  a 
hundred  thousand  cubic  feet  of  gas  are  used.  The  consumer  costs 
are  $0.5172  and  $0.5316  per  meter  per  month.  Since  these  are 
fixed  amounts,  as  the  consumption  increases,  the  consumer  cost 
per  M  decreases.  The  total  cost  per  AT,  therefore,  decreases  with 
increased  consumption,  and  approaches  the  output  cost  as  its  limit. 
To  illustrate:  for  1  M  the  total  output  cost  is  $0.7924,  the  con- 
sumer cost  $0.5172;  the  total  cost  $1,310.  For  2  M,  the  total 
output  cost  is  $1,585;  adding  the  consumer  cost  gives  a  total 
cost  of  $2,102,  or  per  IM  of  $1,051.  For  three  M,  the  total  cost 
is  $2,894,  or  $0,965  per  M.  The  corresponding  costs  per  M  for 
1908  are  1  M.  $1,382;  2  M,  $1,117,  3  M,  $1,028. 

From  the  .statement  of  costs  presented  above,  it  would  seem 
47— R.  D. 
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that  the   following  schedule  of  rates   would  be  reasonable  and 
just: 

$1.15  por  M.  for  the  Hrst  2  M.  cubic  feet  used  per  month 
1.U5        '•  •'       next  3       '* 

.90       •'  all  over  5      ** 

Minimum  bill  50  cts.  per  consumer  per  month.  Each  meter, 
for  the  purpose  of  computing  bills,  to  be  considered  as  a  separate 
consumer. 

These  are  intended  for  net  rates,  that  is,  after  the  discount  for 
prompt  payment  has  been  deducted  or  before  the  penalty  for  late 
payment  has  been  added.  Inasmuch  as  there  are  no  essential 
differences  in  the  cost  of  supplying  domestic,  industrial  and 
power  gas,  the  schedule  applies  to  all  sales,  irrespective  of  the  use 
to  which  applied. 

The  minimum  bill  may  require  some  further  explanation.  If  a 
consumer  uses  a  small  amount  of  gas,  say  200  cubic  feet  per 
m(;nth,  and  were  to  be  charged  at  the  rate  of  $1.15  per  M,  his  bill 
would  be  only  23  cts.  But  the  consumer  expenses,  before  any  gas 
at  all  is  used,  amount  to  52  or  53  cts.  Obviously  the  consumer 
w^ould  be  carried  at  a  loss.  In  order  to  guarantee  to  the  com- 
pany at  least  a  portion  of  the  cost  of  supplying  consumers  using 
very  small  amounts  of  gas,  the  minimum  bill  of  50  cts.  is  included 
in  the  rate.  The  52  and  53  cts.  contain  some  small  element  of 
capacity  as  well  as  consumer  costs,  but  on  the  other  hand  do  not 
take  into  consideration  the  cost  of  the  gas  actually  used.  We 
therefore  include  a  further  analysis  of  the  expenses  properly  in- 
cluded in  the  minimum  bill. 

Service  and  meter  operating  expenses,  for  the  three  years  in- 
vestigated, amounted  to  9.83,  10.28  and  9.21  cts.  per  consumer  per 
month;  collection  expenses  to  8.90,  9.16  and  10.53  cts.;  interest, 
depreciation  and  taxes  on  services  and  meters  to  16.06  cts.  for 
each  year,  giving  totals  for  the  three  items  of  34.79,  35.50  and 
35.80  cts.  An  analysis  for  one  year  of  the  actual  amount  of  gas 
used  by  consumers  who  would  be  affected  by  the  minimum  bill 
showed  an  average  of  13.29  cts.  as  the  output  cost  of  the  gas. 
Including  this  item  increases  the  costs  to  48.08,  48.79  and  49.09 
cts.  If  an  amount  to  represent  the  consumer  proportion  of  street 
department  expense,  gratuitous  work,  general  and  new  business 
expenses,  and  bad  debts,  running  approximately  8,  9  and  10  cts. 
for  the  three  years,  be  added,  the  totals  are  increased  to  56.08, 
?^7.79  and  59.09  cts.     In  view  of  these  figures,  a  ramimum  bill  of 
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50  cts.  per  consumer  per  month  seems  only  just  to  the  company 
and  its  consumers. 

Putting  the  rate  on  a  meter  instead  of  consumer  basis  is 
necessitated  by  the  fact  that  there  are  several  consumers  having 
a  number  of  widely  scattered  meters. 

The  present  rates  of  the  company  are : 

liegular  Hate. 
First  1,000  cu.  fr.  gross  $1.50  net  $1.25. 

Next  4,000 L40    "       1.15. 

Ovfer  5,000    "     *'       "        1.25    **      1.00. 

Doherty  Rate. 
$3.00  per  year  per  light  meter  demanded. 
$12.00  per  year  service  charge. 
$0.80  per  1,000  cu.  ft. 
10  per  cent  discount  on  bills  paid  by  10th  insl. 

The  company  has,  in  addition,  two  special  rates  applying  to 
certain  large  consumers,  one  to  the  state  university  of  $1.00  per 
M,  and  another  to  a  hotel  of  $1,200  per  year  for  up  to  1,000  M. 
The  latter  rate  includes  burner  maintenance. 

Since  there  are  at  present  no  consumers  taking  the  l>o]ierty 
rate,  it  need  not  be  further  considered. 

Comparing  the  present  regular  schedule  with  the  proposed 
schedule,  the  two  are  identical  in  form,  except  in  that  the  first  rate 
of  the  one  proposed  covers  tlie  first  two  M,  and  of  the  present  ap- 
plies to  but  one,  and  in  that  a  minimum  bill  is  to  be  imposed.  A 
comparison  of  the  net  amounts  charged,  both  total  and  per  M,  for 
various  amounts  of  consumption  under  the  proposed  rates  and  the 
present  rates,  follows : 

TABLE  xx.wn. 


TOTAL  rilAKGK. 

CUAROE   PER   M. 

Cu.  ft.  IMT 

month.         :,             i       i»           ^        'Urrroase 

Proposed      Present      u„der  nro- 

rat^.s.           rales,      ^^y^^.^x  rates. 

ProiK)se(l 
rates. 

Present 
rates. 

De^-rease 
under  pro- 
posed rates. 

ino 80.  .V)              fl).13                tit. 37 

200 .50                    2.1                    .Z-i 

3O0 ..50                   .38                    .12 

400 .50                   .50                    .00 

.TOO '            .58                   .(»                    .05 

1,000 1.15                 1.25                    .10 

2.g00 2. HO                2.40                    .10 

3.000 3..35                3' 55                    .20 

111.  15 

1.15 

1.117 

MO 

1.0i> 

.94>5 

.9tS 

q]9 

11.25 
1.20 
1.183 
1.175 
1.17 
1.085 
1.043 
1  017 

90.10 
.05 
.Od7 
.075 
.OS 
.0J< 
.095 
.O-.^S 

4  000  4.40                4.70                    .30 

5  000     5  45                5  85                      40 

10.0(K)  n.95               10  85                      90 

2.K000  18.<>5               20.85                   1.00 

50.000  ,        45  P5              50.85                  4  90 

*  Italic  fiiTures  denote  increases. 
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For  consumptions  up  to  400  cu.  ft.  per  month  the  bill  under 
the  proposed  schedule  is  slightly  higher  than  at  present.  This 
is  due  to  the  fact  that  the  minimum  bill  applies,  while  under  the 
present  schedule  consumers  arc  charged  with  only  the  gas  used. 
After  400  cubic  feet  the  charge  for  gas  exceeds  the  minimum  bill, 
and  from  that  point  on  the  proposed  rates  result  in  uniformly 
lower  bills.  At  1  M  the  decrease  is  10  cts.,  both  total  and  per  M. 
At  2  AI  the  total  difference  is  the  same,  per  M,  5  cts.  From  this 
on  for  the  total  bill  the  difference  steadily  increases  at  the  rate  of 
10  cts.  per  M.  The  difference  in  the  charges  per  M  likewise 
steadily  increases,  gradually  approaching  10  cts.  The  break  at 
2  M  is  due  to  the  different  amounts  to  which  the  first  rate  applies 
in  the  two  schedules. 

As  to  the  special  contract  rates  at  present  in  effect,  it  appears 
from  an  analysis  of  the  consumption  of  the  state  university  in 
1907,  that  the  proposed  schedule  ought  to  result  in  a  slightly  lower 
charge  for  the  year,  although  the  bills  for  months  of  light  con- 
sumption may  be  somewhat  higher.  The  special  rate  to  one  of  the 
hotels  offers  some  difficulty  for  comparison,  due  to  its  pecuhar 
form  and  the  inclusion  of  burner  maintenance.  Excluding  an  esti- 
mated amount  for  this  item,  the  proposed  rates  ought  to  effect  a 
material  reduction  in  the  total  of  the  bills  for  the  year. 

To  go  back  for  a  minute  to  the  matter  of  unit  costs,  the  costs  for 
the  two  periods  as  presented  in  table  XXXV  differ  slightly.  If  wc 
assume  that  the  costs  for  one  period  represent  normal  conditions, 
then  the  costs  for  the  other  must  be  somewhat  above  or  below 
normal.  To  ascertain  whether  rates  are  vsuch  as  to  yield  adequate 
revenues  in  any  year,  the  revenues  derived  from  the  rates  must 
be  compared  with  what  would  be  normal  costs  for  that  year.  By 
applying  to  the  units  for  that  year  the  unit  costs  obtained  from  a 
period  when  conditions  were  normal,  wc  obtain  total  costs  that  are 
comparable  wMth  revenues  for  the  purpose  of  ascertaining  whether 
rates  are  too  low^  or  too  high.  In  table  XXXVIII  the  unit  costs 
for  each  year  arc  applied  to  the  total  number  of  units  for  tlie  other. 
For  purposes  of  comparison  the  actual  costs  for  each  period  are 
also  given. 

Inasmuch  as  total  costs,  as  explained  under  the  separation  of 
expenses,  represent  total  deductions  from  revenues  rather  than 
merely  total  expenses,  the  totals  given  above  state  the  amount  of 
revenue  which  rates  must  yield  if  the  company  is  to  be  allowed 
a  fair  return  on  its  investment.  If  the  unit  costs  obtained  for 
the  year  ending  June  30, 1909,  are  considered  normal,  the  schedule 
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of  rates  would  have  had  to  be  such  as  to  yield  for  that  year 
$123,047.52,  and  for  the  calendar  year  1908,  $118,889.53.  If 
1908  unit  costs  are  considered  fair,  the  revenues  would  have  had  to 
be  $130,835.67  and  $120,400.86,  or  $7,788.14  and  $7,511.33  more 
than  under  1909  costs. 


TABLK  XXXVIIF. 
Total  Cost  of  Oa.s  Seuvice. 

Units. 

1 

i    No.  of 

^    units. 

BASED  ON  1908-Oi) 
UNIT  COSTS. 

1       BASED  OX  1908 
UNIT  COSTS. 

1 

Class  of  expense. 

Unit 
cost. 

Total 
co»t. 

Unit 
cost. 

Total 
cost. 

1906-09 
Consumers 

Meter  mos.. 
M.  cu.  ft... 

53.124      '  ao  5172 

127,471  .% 
U5.57d  18' 

1 

1 

i0.5316 
.SoOo 

128.240  72 

Output 

120,614. S 

.79-.1 

102,594  95 

Total 

M.  cu.  ft.... 
Met-er  mos. . 

'  120,614.8 

1    31,1*00 

JI.02       *12.1.()47  52l 

SI. 085 

10.5316 
.8506 

1130,635  67 

1908 
Con-iumers 

SJ.5i:2 
.7i)24 

^3.690  02 
i<2. 198  91' 

$27,436  06 

Output 

iM.  cu.  ft.... 

110.354 

98,964  hO 

Total 

M.  ca.  ft.... 

Uii.S^A 

11.022 

^118.889  53l 

$1,086 

$126,400  86 

The  proper  distribution  of  the  costs  bet\vce;i  consumers  using 
various  amounts  of  gas  per  month  disposed  of,  there  still  remains 
the  test  of  whether  the  rates,  as  proposed,  will  yield  total  revenues 
that  will  be  adequate.  What  that  revenue  would  fiave  had  to  be 
for  the  fiscal  year  ending  June  30,  1909,  and  the  calendar  year 
1908,  on  the  basis  of  both  1908-9,  and  1908  unit  costs,  has  just 
been  shown  in  table  XXXV^III.  We  have  still  to  estimate  what 
the  revenues  for  those  years  would  have  been  had  the  proposed 
schedule  of  rates  been  in  force.     The  estimate  follows : 

TABLE  XXXIX. 
Estimated  Kevknues. Under  Proposed  Rates. 


Rate 
iH-r   .M. 


Minimum  bilN 

l!>t  2  M  pernionlh... 
Nfx!  3  M  per  month. 
UviT  5  M  IXM*  nioiUh. 
For.'t  llod  discounts.. 


Tctai 

Present  rRvf^nnos. 


?1.15 

1.05 

.iH) 


11.104 
1.162 


Excess  o*  i)r<»sfnt  rr»v-, 
nnucs  over  e.sll matted 
r^^venufts  un<lt*r  pm- 
lK)s**d  rat«-s 


I 


190H  9. 


M  cu.  ft 

soKl. 


72,:>(il.l> 
27. 13S..T 
20.9U.6 


Rcvonuc 


?].tMO  Oft 

H:i.446  II' 

2M.495  '?.\ 

\S.sZi  14 

7(X)  (M) 


120.1)14.8    *i:«,  114  54  I 
120.614.8      14<.).0T2  .Vi 


Rate 
IMT    .M. 


II  l.~) 

1  n.-i 

IH) 


$1  104 


M  cu.  ft. 
sold. 


61M»^.S.6 
26. 179.6 
20.175.8 


Rovonuo. 


11.600  00 
«0,49'  39 

JJ7.4H.S  .'i8 

\H.  l.VS  M 

tiJiO  00 


S»5, 957  W  I 


ll6.:O4.0  1128,395  28 
135,291  7* 


S6. S96  46 
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The  amount  for  minimum  bills  represents  the  difference  betweci 
what  the  total  receipts  from  minimum  bills  on  the  basis  deter- 
mined above  amounts  to,  and  what  the  charge  for  gas  actually 
used  would  have  been  at  the  rate  of  $1.15  per  M,  in  the  absence  of 
a  minimum.  Analysis  of  the  consumer  bills  for  1J)07,  to  which  the 
minimum  bill  of  50  cts.  would  have  applied,  showed  the  following 
results : 

No.  of  bills 8.261 

C'ubic  foot  used 1. 291,0(:0 

Revenue  at  50  cts.  per  bill H,  130  50 

Revenue  at  $1.15  per  M $l,4iW  65 

Extra  revenue  from  minimum  bill $2, 645  85 

That  the  actual  additional  revenue  from  minimum  bills  might 
not  have  been  as  great  as  this,  is  quite  true,  and  this  for  the  reason 
that  many  consumers  who  had  only  a  very  occasional  use  for  gas, 
for  instance  as  an  alternative  for  electricity,  might  have  discon- 
tinued their  gas  service  had  they  been  required  to  pay  the  mini- 
mum charge.  On  the  whole,  however,  amounts  included  in  the 
estimates  for  this  item  would  seem  quite  conservative. 

The  number  of  cubic  feet  sales  to  which  the  various  steps  of 
the  schedule  would  apply,  are  derived  from  the  table  showing  the 
distribution  of  gas  sales  for  the  calendar  years  1907  and  1908,  and 
the  fiscal  year  1908-9.  The  analysis  on  which  the  sales  distribu- 
tion is  based  was  made  from  the  consumer  ledgers  for  190T. 
Since  the  sales  per  meter  have  slightly  increased  since  then,  there 
is  a  possibility  that  the  distribution  of  sales  for  1908  and  1908-0 
are  not  in  every  respect  as  exact  as  that  for  the  former  year. 
The  effect  of  any  variation  in  this  respect,  however,  cannot  be 
great.  In  fact,  it  does  not  seem  that  it  can  possibly  exceed  $500 
in  its  effect  upon  the  annual  revenue. 

Under  the  present  rates  the  difference  between  the  gross  and 
net  rates  is  25  cts.  per  M.  The  gross  rates  apply  only  when  con- 
sumers fail  to  pay  bills  within  the  discount  period  of  13  days  from 
the  first  of  the  month  following  the  one  for  which  the  reading 
was  taken.  For  1908-9  the  revenue  from  this  sourfce,  "Forfeited 
discounts,"  amounted  to  $1,738.73,  and  for  1908  to  $1,756.51. 
The  purpose  of  this  discount  or  penalty,  it  may  be  regarded  either 
way,  is  merely  to  enforce  prompt  ])ayment  of  bills.  A  difference 
of  25  cts.  per  M  seems  to  us  out  of  proportion  to  the  value  or  ne- 
cessity of  such  a  regulation ;  10  cts.  seems  far  mor^  reasonable 
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and  quite  as  effective  for  the  purpose.  The  estimate  of  probable 
revenues  from  this  source  is,  accordingly,  reduced  to  $700.00  and 
$650.00  for  the  two  years. 

The  estimate  of  the  total  probable  revenues  for  1908-9  under 
the  proposed  schedule  is  $133,114.54,  or  $130,764.54  for  actual  gas 
sales,  $1,630.00  from  minimum  bills,  and  $700.00  for  forfeited  dis- 
counts. The  revenues  for  1908,  had  the  schedules  been  in  force, 
would  have  been  $128,395.28,  of  which  $126,145.28  would  have 
come  from  sales,  $1,600.00  from  minimum  bills,  and  $650.00  from 
forfeited  discounts.  The  actual  revenues  for  1908-9  were  $140,- 
072.53,  or  $6,957.90  in  excess  of  the  revenue  the  proposed  rates 
would  have  produced.  The  cost  of  the  service  on  a  1908-9 
unit  cost  basis  was  $123,047.53,  or  $10,067.01  less  than  the 
estimated  revenues;  on  a  1908  unit  cost  basis,  $130,853.67  or 
$2,278.87  less.  Actual  revenues  for  1908  were  $135,291.74,  or 
$6,896.46  in  excess  of  estimated  revenues ;  costs  on  a  1908-9  basis, 
$118,889.53  or  $9,505.75  less;  on  a  1908  basis,  $126,400.86  or 
$1,994.42  less. 

In  the  preceding  estimates  of  earnings  no  account  has  been  taken 
of  the  receipts  from  the  maintenance  of  burners  and  other  appli- 
ances^ and  from  putting  in  service  pipes.  The  net  earnings  from 
these  services  vary  considerably  from  time  to  time.  While  on  the 
average  they  may  amount  to  a  few  hundred  dollars  annually,  they 
are  not  of  sufficient  importance  to  affect  the  general  result. 

SERVICE. 

A  portion  of  the  complaints  presented  in  this  case  relate  to  gas 
and  electric  service.  r»riefly  stated,  they  allege  a  low  heating  and 
lighting  value*  for  gas,  due  to  adulteration,  and  irregular  and  de- 
ficient electric  lighting  service. 

Since  the  presentation  of  this  complaint  the  Commission,  acting 
under  the  provisions  of  the  Utilities  Law  empowering  it  to  ascer- 
tain and  fix  adequate  and  serviceable  standards  for  the  measure- 
ment of  quality,  pressure,  initial  voltage  and  other  conditions  of 
service  (sec.  1797m — 23,  ch.  499,  Laws  of  1907),  has  ordered  and 
made  effective  certain  standards  for  gas  and  electric  service  (2  W. 
R.  C.  R.  632). 

The  following  memorandum  submitted  by  the  engineer  of  the 
Commission  relates  to  company's  compliance  with  the  standards 
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for  service  as  promulgated  by  the  Commission,  and  disposes  of 
this  portion  of  the  complaint: 

"Since  the  adoption  of  the  rules  of  gas  and  electric  service  the 
service  furnished  by  the  Madison  Gas  and  Electric  Company  has 
greatly  improved.  At  present  conditions  are  under  the  most  care- 
ful control  and  from  the  report  of  inspections  it  appears  that  the 
service  in  general  is  not  only  satisfactory  and  in  conformance 
with  the  rules,  but  that  it  compares  favorably  with  the  service  fur- 
nished in  any  other  city  in  the  state. 

Gas  Service. 

''Heat  Value. — Tests  made  by  inspector  and  examination  of  the 
company's  tests  indicate  that  the  heat  value  has  met  the  require- 
ments since  their  adoption.  The  tests  by  the  company  from  Sep- 
tember to  December,  1909,  showed  a  monthly  average  as  follows: 
September.  608:  October,  615:  November,  607;  December.  606: 
r.nd  that  no  tests  recorded  were  below  the  allowable  minimum  of 
550. 

''Pressure. — The  company  has  adopted  a  system  of  keeping  re- 
cording gauges  set  continually  at  various  points  on  the  distribu- 
tion system  and  rectifies  defects  of  service  as  rapidly  as  possible. 
During  the  past  year  considerable  work  has  been  done  in  replacing 
small  mains  by  larger  ones  and  in  tying  in  dead  ends.  A  number 
of  charts  have  been  taken  by  inspectors  of  the  Commission  at 
various  times.  Some  of  these  were  taken  as  a  result  of  informal 
complaint  of  low  pressure,  others  in  connection  with  the  routine 
work  of  the  staff.  These  data,  supplemented  by  an  examination 
of  those  kept  by  the  company,  show  that  the  pressure  is  adequate 
in  all  parts  of  the  city  and  that,  with  very  few  exceptions,  it  has 
been  at  all  times  within  the  requirements  of  the  rules. 

Electric  Service. 

"Voltage. — During  the  past  year  the  company  made  a  thorough 
survey  of  their  distribution  system,  and  by  installing  demand 
meters  on  each  transformer  so  determined  the  loads  that  they 
could  be  shifted  from  those  transformers  which  were  found  to  be 
overloaded.  They  keep  a  number  of  gauges  continually  set  on 
various  parts  of  the  distribution  system  and  it  w'ould  appear  that 
they  are  watching  their  pressure  variations  in  a  satisfactory  man- 
ner. 

''During  the  Christmas  peak  load  records  were  taken  in  eight 
localities  by  our  inspectors  at  various  points  in  the  city,  and  one 
of  them  showed  a  fluctuation  during  the  lighting  hours  greater 
than  allowable.  During  this  same  period  eighty-two  records  were 
taken  by  the  company,  none  of  which  showed  fluctuations  greater 
than  6  per  cent."  ^  , 
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These  and  other  facts  from  the  service  or  inspection  reports  of 
the  engineers  show  quite  clearly  that  the  service  rendered  by  the 
respondent  has  now  been  brought  up  to  such  standards  of  effi- 
ciency that  at  present  it  must  be  regarded  as  reasonably  adequate. 
In  view  of  this  fact,  no  order  affecting  the  service  would  seem  to 
be  required  in  connection  with  these  proceedings. 

This  investigation  has  been  very  largely  devoted  to  an  effort  to 
determine  whether  the  rates  complained  of  in  this  case  are  unrea- 
sonable and  discriminatory.  The  work  involved  in  this  inves- 
tigation has  been  greatly  aided  and  facilitated  by  the  readiness 
of  the  respondent  to  open  its  'books  and  records  for  our  inspec- 
tion, and  to  furnish  us  with  all  other  facts  in  relation  to  these 
proceedings  that  were  within  its  reach  and  deemed  important 
to  the  issues  involved.  From  the  facts  which  have  beeft 
brought  out,  and  which  have  been  quite  fully  presented  and  an- 
alyzed in  the  preceding  pages,  we  have  reached  the  conclusion  that 
the  rates  in  question,  when  taken  as  a  whole,  are  somewhat  higher 
than  warranted  under  the  circumstances;  that  they  are  not  as 
equitably  adjusted  betvvneen  the  different  classes  of  the  consumers 
as  should  be  the  case  for  rates  of  this  kind ;  and  that,  for  these  and 
other  reasons,  the  rates  thus  complained  of,  and  which  are  now  in 
effect,  should  be  replaced  by  the  rates  named  in  the  following 

ORDER: 

It  is  Ordered,  That  the  respondent  in  this  case,  the  Madison 
Gas  and  Electric  Company,  discontinue  its  present  schedule  of 
rates  for  electric  light  and  power  service  and  for  gas  service,  and 
place  in  effect  as  a  substitute  therefor  the  following  rate  schedules 
deemed  just  and  reasonable,  as  provided  under  ch.  499,  sec. 
1797m— 46,  Laws  of  1907. 

Schedule  of  Rates  for  Incandescent  Lighting  Service. 

For  all  lighting  service  furnished  residences  and  businesses 
(hereinafter  specifically  referred  to  as  classes  A,  B  and  C)  includ- 
ing such  incidental  use  of  appliances  for  heating  or  power  used 
on  lighting  circuits,  and  passing  through  the  same  meter  and  meas- 
ured by  a  meter  or  meters  owned  and  installed  by  the  company,  a 
charge  of 
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Privvary  rate 

14  cts.  net  or  15  cts.  gross  per  kilowatt  hour  for  current  used 
equivalent  to  or  less  than  the  first  thirty  hours'  use  per  month  of 
active  connected  load. 

Secondary  rate 

8.5  cts.  net  or  9.5  cts.  gross  per  kilowatt  hour  for  additional  cur- 
rent used  equivalent  to  or  less  than  the  next  sixty  hours'  use  per 
month  of  active  connected  load. 

Excess  rate 

5  cts.  net  or  6  cts.  gross  per  kilowatt  hour  for.  all  current  used 
in  excess  of  the  above  ninety  hours'  use  per  month  of  active  con- 
nected load. 

For  all  alternating  current  furnished  the  University  of  Wis- 
consin (hereinafter  specifically  referred  to  as  class  D),  a  maxi- 
mum charge  of  5.5  cts.  net  per  active  lamp  of  50  watts  equiva- 
lent per  month,  plus  5  cts.  net  or  6  cts.  gross  per  kilowatt  hour  for 
current  consumed,  as  measured  by  meters  owned  and  installed  by 
the  company. 

For  all  interior  lighting  furnished  the  city  of  Madison  (herein- 
after specifically  referred  to  as  class  E),  a  minimum  charge 
equivalent  to  the  rate  specified  above  for  classes  A,  B  and  C. 

For  all  signs,  outlines  and  window  lighting,  on  a  yearly  contract 
basis  (hereinafter  specifically  referred  to  as  class  F),  a  charge  of 
4.5  cts.  net  per  active  50  watts  equivalent  per  month,  plus  5  cts.  net 
or  6  cts.  gross  per  kilowatt  hour  for  current  consumed  as  estimated 
according  to  the  schedule  of  hours  of  lighting  now  in  use  by  the 
company. 

Active  connected  load  shall  in  each  case  be  a  fixed  percentage 
of  the  total  connected  load,  consisting  of  lamps,  appliances,  etc, 
installed  upon  the  consumer's  premises. 

In  class  A  are  included  residences,  dwellings,  flats  and  private 
rooming  houses.  Where  the  total  connected  load  is  equal  to  or 
less  than  500  watts  nominal  rated  capacity,  60  per  cent  of  such 
total  connected  load  shall  be  deemed  active ;  where  the  installation 
exceeds  500  watts  nominal  rated  capacity,  33 1/:^  per  cent  of  such  a 
part  of  the  total  connected  load  over  and  above  500  watts  shall  be 
deemed  active. 

In  class  B  70  per  cent  of  the  total  connected  load  shall  be 
deemed  active.  Such  class  shall  consist  of  banks,  offices,  business 
and  professional  (including  studios,  dressmaking  parlpi-s,  massage 

Digitized  by  VjOOQIC 


STATE  JOURNAL  PTG.  CO.  V.  MADISON  GAS  A  ELECTRIC  CO.      747 

parlors,  millinery  and  hair  dressing  establishments,  and  photo- 
graph galleries),  wholesale  and  retail  merchandise  establishments, 
such  as  art  stores,  bakeries,  barber  shops  (including  shoe  shining 
parlors  and  public  baths),  book  stores,  cigar  stores,  coffee  and  tea 
stores,  commission  stores,  confectionery  stores  (including  ice 
cream  parlors),  crockery  and  china  stores,  dry  goods  stores,  drug 
stores,  electrical  supply  houses,  flower  stores  (including  green- 
houses), furniture  and  house  furnishing  stores,  gents'  furnishing 
stores  (including  hat  stores  and  haberdasheries),  grocery  stores, 
hardware  stores,  harness  shops,  hay,  grain,  *feed  and  coal  offices 
and  stores,  jewelry  stores,  meat  markets,  millinery  stores,  milk 
depots,  paint  and  wall  paper  shops,  piano  and  music  stores,  pic- 
ture stores,  plumbing  shops,  saloons  (including  pool  and  billiard- 
halls  and  adjoining  card  rooms),  shoe  stores  and  shoe  repair  shops, 
stationery  stores,  tailor  shops  (including  dyers,  cleaners  and 
clothes  pressing  establishments),  undertakers,  upholsterers,  and 
wine  and  liquor  stores,  theaters  (including  nickelodeons,  shooting 
galleries,  and  similar  amusement  places),  corridors  and  halls  hi 
office  and  apartment  buildings  upon  separate  meter,  dance  and 
public  halls  (including  lodge  and  society  rooms),  restaurants  (in- 
cluding eating  places  and  lunch  wagons),  depots  and  public  places 
for  the  conduct  of  railroad,  street  railway,  express  and  telephone 
business  (excluding  freight  warehouses),  and  all  other  consumers 
not  herein  otherwise  specifically  provided  for. 

In  class  C,  55  per  cent  of  the  total  connected  load  shall  be 
deemed  active.  Such  class  shall  consist  of  federal,  stat?  and 
county  buildings ;  churches  and  missir  ns ;  hotels  and  cluls ;  fac- 
tories (including  small  industrial  establishments  such  as  machine 
shops,  carpenter  shops,  blacksmith  shops,  tin  shops  and  cigar  fac- 
tories), closing  not  later  than  6  p.  m. ;  private  and  parochial 
schools ;  grain  and  tobacco  elevators  and  warehouses,  freight  and 
storage  warehouses,  and  stables  and  garages,  both  private,  board- 
ing and  livery. 

In  class  D  30  per  cent  of  the  total  connected  load  shall  be 
deemed  active.  Such  class  shall  consist  of  the  University  of  Wis- 
consin. 

In  class  E  55  per  cent  of  the  total  connected  load  shall  be 
deemed  active.  Such  class  shall  consist  of  all  interior  lighting  for 
the  city  of  Madison,  including  commercial  a.  c.  current  for 
schools,  police  and  fire  station,  libraries,  hospitals  and  other  city 
buildings. 
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In  class  F  the  total  connected  load  shall  be  deemed  active. 
Such  class  shall  consist  of  unmetered  lighting  for  signs,  outlines 
and  windows  contracted  for  upon  a  yearly  basis. 

Minimum  Bill 

The  minimum  bill  shall  be  $1.00  net  per  month. 

Where  company  is  unable  to  read  meter  after  reasonable  effort, 
the  fact  should  be  plainly  indicated  upon  the  monthly  bill,  the 
minimum  charge  of  $1  assessed  and  differences  adjusted  with  the 
consumer  when  metef  is  again  read. 

Discount. 

Company  sha;ll  bil'l  all  consumers  the  gross  rate,  and  the  dif- 
ference between  the  gross  and  net  rates  above  specified,  or  1  cent 
per  kilowatt  hour,  shall  constitute  a  discount  for  prompt  payment. 

Company's  present  regulation  that  discounts  shall  not  be 
granted  after  the  13th  day  of  the  month  following  the  last  date  of 
meter  reading  is  deemed  reasonable. 

Free  Maintenance  of  Lamps. 

Company  shall  renew  burned-out  or  badly  dimmed  carbon  fila- 
ment lamps  of  the  type  originally  furnished  or  installed  by  the 
company  when  returned  unbroken  to  its  office.  Charges  for  the 
maintenance  and  replacement  of  other  illuminants  shall  be  reason- 
able and  in  accordance  with  the  schedule  of  charges  filed  with  the 
Railroad  Commission. 

Re-connection  of  Meters. 

For  the  re-connection  of  meters  for  the  same  consumer  upon 
the  same  premises  a  charge  of  $2  is  deemed  reasonable. 

Schedule  op  Rates  for  Commercial  Power. 

For  direct  current  electric  power  purposes,  as  mcasure.l  by 
meters  owned  and  installed  by  the  company,  a  charge  of 

50  cts.  net  per  active  horse  power  capacity  per  month,  plus 
4  cts.  net  or  5  cts.  gross  per  kilowatt  hour. 

Active  horse  pozver  shall  consist  of  a  fixed  percentage  of  the 
nominal  rated  capacity  of  the  motor,  as  indicated  on  the  manu- 
facturer's name-plate.  The  following  percentage  of  such  capacity 
shall  be  deemed  active : 
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Where  installations  are  under  10  H.  P.  and  only  one  motor  is 

used 90  per  cent 

Where  installations  are  under  10  H.  P.  and  more  than  one 

motor  is  used 80 

Where  installations  are  10  H.  P.  or  over  and  less  than  20 

H.  P.,  irrespective  of  number  of  motors 70 

*Where  installations  are  20  IT.  P.  or  over  and  loss  than  50 
H.  P.,  irrespective  of  number  of  motors,  yearly  contract 

basis 00 

•Where  installations  are  50  H.  P.  or  over  and  loss  than  100 
H.  P.,  irrespective  of  number  of  motors,  yearly  contract 

basis 55 

*Where  installations  are  over  100  H.  P.,  irrespective  of  num- 
ber of  motors,  yearly  contract  basis 50 


*Less  than  yearly  contract  basis,  70  per  cent  active. 

Minimum  Bill. 

The  minimum  bill  shall  be  $1.50  net  per  month. 

Where  company  is  unable  to  read  meter  after  reasonable  effort, 
the  fact  should  be  plainly  indicated  upon  the  monthly  bill,  the 
minimum  charge  of  $1.50  assessed  and  differences  adjusted  with 
the  consumer  when  meter  is  again  read. 

Discount. 

Company  shall  bill  all  consumers  the  gross  rate,  and  the  differ- 
ence between  the  gross  and  net  rates  above  specified,  or  1  cent  per 
kilowatt  hour,  shall  constitute  a  discount  for  prompt  payment. 

Company's  present  regulation  that  discounts  shall  not  be 
granted  after  the  13th  day  of  the  month  following  the  last  date  of 
meter  reading  is  deemed  reasonable. 

Re-connection  of  Meters. 

For  the  re-connection  of  meters  for  the  same  consumer  upon  the 
same  premises  a  charge  of  $3  is  deemed  reasonable. 

SCHEDUI.K  OF  Rates  for  Gas  Service. 

For  all  gas  service  furnished  for  lighting,  fuel,  industrial  or 
power  purposes  and  passing  through  meter  or  meters  owned  and 
installed  by  the  company  a  charge  of 

$1.15  net  or  $1.25  gross  per  M  cubic  feet  for  the  first  2  M  cubic 
feet  used  during  any  one  month  through  any  one  meter. 

$1.05  net  or  $1.15  gross  per  M  cubic  feet  for  the  next  3  M 
cubic  feet  used  during  the  same  month  through  the  same  meter. 

$0.90  net  or  $1  gross  per  M  cubic  feet  for  all  gas  in  excess  of 
5  H  cubic  feet  used  during  the  same  month  and  passing  throtigh . 
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Minimum  Bill. 

The  minimum  bill  shall  be  $0.50  net  per  month. 

Where  company  is  unable  to  read  meter  after  reasonable  effort, 
the  fact  should  be  plainly  indicated  upon  the  monthly  bill,  the  min- 
imum charge  of  $0.50  assessed  and  differences  adjusted  with  the 
consumer  when  meter  is  again  read. 

Discount. 

Company  shall  bill  all  consumers  the  gross  rate,  and  the  differ- 
ence between  the  gross  and  net  rates  specified  above,  or  10  cents 
per  M  cubic  feet,  shall  constitute  a  discount  for  prompt  payment- 
Company's  present  regulation  that  discounts  shall  not  be 
granted  after  the  13th  day  of  the  month  following  the  last  dale 
of  meter  reading  is  deemed  reasonable. 

Maintenance  of  Illumingtijig  Burners  and  Appliances. 

Charges  for  the  maintenance  and  replacement  of  illuminating 
burners  and  appliances  shall  be  reasonable  and  in  accordance 
with  the  schedule  of  charges  filed  with  the  Railroad  Commission. 

Re-connection  of  Meters. 

For  the  re-connection  of  meters  for  the  same  consumer  upon 
the  same  premises  a  charge  of  $1  is  deemed  reasonable. 

Prevailing  Contracts. 

The  above  shedules  for  electric  lighting,  electric  power  and  gas 
service  will  not  apply  to  consumers  with  whom  prevailing  con- 
tracts were  entered  into  prior  to  Aj)ril  1,  1907,  untiJ  the  expiration 
of  such  contracts.  A  detailed  list  of  such  contracts  is  on  file  with 
the  Commission. 

Thirty  days  from  the  date  hereof  is  deemed  suilicient  time 
within  which  to  comply  with  this  order. 
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H.  W.  BARKER 

vs. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Submitted  Dec.  i//,  1V09.    Decided  March  9,  1010. 


Petit.'on  alleging:  inadequate  Iccal  passenger  train  service  on  the  La 
Crosse  division  ot  respondent's  line  of  railroad.  The  testi- 
mony showed  that  respondent  had  previously  had  in  effect  a 
schedule  similar  to  that  piayed  for  in  the  petition  herein, 
and  that  the  same  did  net  promote  travel  nor  meet  the  de- 
mands of  the  general  traveling  public  as  well  as  the  present 
schedule.  No  claim  is  made  that  the  total  number  of  trains 
now  being  operated  is  not  sufficient  to  accommodate  all  per- 
sons desiring  to  travel  on  this  line. 

Held:  That  the  arrangement  of  a  train  schedule  is  primarily  a  matter 
for  the  railway  management;  that  the  law  impels  interference 
by  the  Commission  with  the  established  schedules  only  when 
such  schedules  do  net  meet  the  requirements  of  the  public 
reasonably  well;  that,  although  in  the  instant  case  the  service 
is  not  satisfactory  to  all  patrons  of  the  line,  the  interests  of 
these  parties  are  clearly  outweighed  by  the  considerations  of  a 
larger  traveling  public.     Petition  dismissed. 

The  petitioner,  a  manufacturer  residing  at  Sparta,  Wis.,  alleges 
inadequate  local  passenger  train  service  on  the  La  Crosse  division 
of  respondent  company's  line  of  railroad.  The  points  of  defect 
in  the  service  which  is  furnished  at  present  are  clearly  suggested 
in  petitioner's  prayer  for  relief.    The  relief  asked  for  includes: 

(1)  A  passenger  train  east  out  of  La  Crosse  ahout  6:30  a.  m , 
to  stop  at  all  stations  between  La  Crosse  and  Portage. 

(2)  A  passenger  train  east  out  of  La  Crosse  at  about  7:00 
p.  m.,  to  stop  at  all  stations  between  La  Crosse  and  Portage. 

(3)  A  continuance  of  the  passenger  train  now  leaving  Milwau- 
kee at  5 :00  p.  m.  and  terminating  at  Portage,  to  La  Crosse,  with 
stops  at  all  stations  between  Portage  and  La  Crosse. 

The  answer  of  the  respondent  company  denies  that  the  local 
passenger  train  service  on  the  La  Crosse  division  is  inadequate, 
denies  that  a  reasonable  demand  or  necessity  exists  for  the  serv- 
ice asked  for  in  this  petition,  and  sets  up  that  if  trains  were  oper- 
ated in  compliance  with  the  prayer  of  petitioner  they  would  be 
run  at  a  great  loss  to  respondent. 
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The  hearing  was  held  in  the  office  of  the  Railroad  Commission 
at  Madison,  Dec.  14,  1909.  The  petitioner  appeared  in  his  own 
behalf.    F,  G,  Wright  appeared  for  the  respondent. 

The  petition  is  endorsed  by  nearly  three  hundred  signers, 
mostly  residents  of  Sparta,  New  Lisbon,  Mauston,  Camp  Doug- 
las, Tomah  and  Kilbourn  City,  while  a  few  are  traveling  men 
residing  in  various  sections  of  the  state. 

The  service  on  the  La  Crosse  division  at  the  present  time  is  as 
follows : 

Eastbound. 


No.  of  train. 

Leave 
La  C^i-osse. 

Arrive  at 
Sparta. 

1 :40  a.  m. 

?:5W     '• 
11:37     " 

l:li»l>.ni. 
10:30     •• 
11:58     " 

Arrive  at 
Port  aire. 

4 

lu 

12:50  a.  m. 

2:00      • 
10:35     '• 
12:20  1).  ni. 

i»:25     '• 
11:05     '• 

3:42  a.m. 
5:02    " 

h 

2:50  p.  m.  (local). 

«::::::::.::::::.-::.::.:::::::::::: 

3:40     •' 

2 

5tf 





1 :05  a.  m.  (lo<-al). 
2:04    *• 

The  feature  of  the  above  schedule  which  gives  rise  to  this 
complaint  is  the  lack  of  accommodations  between  the  hours  of 
2:00  and  10:35  in  the  morning,  and  between  noon  and  9:25  at 
night.  The  traveling  public,  and  particularly  commercial  trav- 
elers at  Sparta  and  La  Crosse,  to  the  number  of  about  50  at  the 
first  mentioned  place  and  about  100  at  the  latter  place,  petitioner 
believes  are  seriously  inconvenienced  by  the  lack  of  trains  de 
manded  by  the  petition. 

The  westbound  trains  between  Portage  and  La  Crosse  are  the 
following : 

Wcstbmind. 


No.  of  train. 

Leave 
Portage. 

Arrive  at 
Sparta, 

Arrive  at 
La  Crosse. 

3 

3:10  a.  m. 
7:52     " 
1:30 1)  m. 
2:30     •' 
11:35     " 

5:14  a.  ni. 
9:53     •• 
3:50  p.  m. 
4:3r     " 
1:40  a.  m. 

6:05 a.m.  (local). 

55 

11 

10:43    '• 
5:00p.m.  (local). 

5 

5:25    " 

1 

2:50  a.  m. 

To  the  petitioner  the  objectionable  feature  of  this  schedule  is 
the  absence  of  an  afternoon  train  west  later  than  2 :30.  The  train 
leaving  Milwaukee  at  5:05  and  arriving  at  Portage  at  8:05,  is 
abandoned  at  that  place.  Petitioner  wants  this  train  continued 
through  to  La  Crosse.  At  present  the  next  train  west  after  2 :30 
does  not  leave  until  11 :35  p.  m. 
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Respondent  offered-  considerable  testimony  to  show  that  the 
present  schedule  of  trains  had  promoted  travel  more  than  the 
arrangement  asked  for  by  petitioner,  and  that  past  experience 
liad  demonstrated  that  the  schedule  proposed  by  petitioner  did 
not  yield  sufficient  revenue  and  was  not  as  popular  as  the  present 
schedule  apparently  is. 

Concerning  an  early  morning  train  east  out  of  La  Crosse,  it 

was  pointed  out  that  No.  8,  which  now  leaves  at  10 :35,  formerly 

left  at  about  5:30  and  7:00,  and  since  July,  1909,  at  10:35.    The 

earnings  per  mile  for  the  different  months  since  July,  1908,  are 

as  follows: 

Revenue  per  mile 

1908— August    10.66 

September    94 

October 57 

November    > 39 

December    41 

1909— January    51 

February    40 

March    43 

April    50 

May    . '. 43 

June 57 

July   1 .  22 

August    1.12 

September    1.43 

Up  to  July,  before  the  present  schedule  went  into  effect,  the 
earnings  averaged  about  53  cts.  per  mile.  Since  that  time  the 
revenues  have  been  about  $1.25  per  mile.  In  respondent's  esti- 
mation, these  facts  tend  to  show  that  the  present  schedule  is  more 
popular  than  the  one  proposed  by  petitioner  and  tried  out  before 
the  present  one  was  inaugurated.  It  was  further  shown  that  the 
old  train.  No.  24,  which  left  La  Crosse  about  6:20  a.  m.,  in  the 
month  of  August,  1902,. averaged  about  35  cts.  per  mile. 

Similar  figures  are  presented  to  show  the  lack  of  demand  for 
an  early  evening  train  out  of  La  Crosse.  It  was  pointed  out  that 
No.  58  formerly  carried  passengers,  but  that,  in  compliance  with 
the  demands  of  the  postal  authorities,  respondent  was  compelled 
to  abandon  the  passenger  traffic  on  this  train  so  as  to  deliver  the 
mails  promptly  in  Chicago.  The  time  of  No.  2  had  to  be  set 
back  so  as  not  to  interfere  with  No.  58  ahead.  Since  Dec.  1, 
1907,  No.  58  has  not  carried  passengers.  Figures  are  given  to 
show  the  amount  of  travel  on  this  train  before  the  order  went 
into  effect.  In  the  following  tabulation  the  average  for  one  week's 
travel  is  given  to  represent  a  month. 

Digitized  by  VjOOQIC 


754 


RAILROAD    COMMISSION   OP   WISCONSIN. 


Average  Revenues  per  MUe. 


January 

February 

March 

April 

May - 

June 

July 

Autrust 

September 

October ^. 

November 

December 


1903 


$0  52 
1  13 


84 
51 
50 
46 


ir04 


$ )  40 


45 
40 
55 
53 
81 
57 
53 
43 


1905 


$0  33 


40 
41 
48 
HO 
76 
72 

47 
49 


1906 


SO  38 
36 
40 
45 
44 
54 
65 
62 
91 
71 
48 


1907 


10  32 
39 
37 
40 
44 
32 
50 
57 
43 


No.  2  1909. 


$0  78 


64 
74 
72 
1  07 
I  33 
1  33 
1  71 
1  64 


It  will  be  noted  that  the  last  column  in  the  above  tabulation  con- 
cerns train  No.  2.  The  earnings  on  train  No.  58,  it  will  be  noted, 
averaged  only  about  52  cts.  per  mile.  No  month  in  1909,  when 
No.  2  was  carrying  passengers,  averaged  as  low  as  that,  and  the 
general  average  for  the  ten-month  period  given  above  was  $1.06 
per  mile.  Furthermore,  the  figures  for  No.  58  are  on  the  3  ct. 
fare  basis,  while  the  re  venues  lor  Xo.  2  are  figured  on  the  2  cts. 
a  mile  basis. 

In  December  of  1906  and  part  of  January  1907,  train  No.  6 
operated  between  La  Crosse  and  Portage,  leaving  the  former 
place  at  about  8:35  in' the  evening.  The  revenues  on  this  train 
averaged  about  60  cts.  a  mile.  In  December,  1902,  a  stub  train. 
No.  31  and  No.  32,  running  between  La  Crosse  and  Viroqua,  also 
gave  evening  service  similar  to  that  demanded  in  this  proceeding, 
leaving  La  Crosse  about  8:30.  p.  m.  Its  earnings  were  less  than 
25  cts.  per  mile. 

So  far  as  the  evening  train  west  of  Portage  is  concerned,  re- 
spondent showed  that  train  No.  23,  which  gave  identically  the 
service  asked  for  at  this  time,  in  August  of  1902  earned  about  49 
cts.  a  mile. 

The  statement  of  facts  developed  in  the  testimony,  and  briefly 
discussed  above,  shows  that  the  railway  company  has,  in  a  sense, 
been  experimenting  with  the  schedule  of  passenger  trains  in  effect 
on  the  La  Crosse  division.  These  experiments  were  made  in 
part  on  the  basis  of  a  schedule  practically  identical  with  the  one 
for  which  petitioner  in  this  proceeding  prays. 

The  unmistakable  tendency  of  the  testimony  based  upon  the 
results  of  these  experiments  is,  that  this  previous  schedule,  sim- 
ilar to  the  one  which  the  Commission  is  asked  to  put  into  effect, 
did  not  promote  travel  and  meet  the  demands  of  the  general  trav- 
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eling  public  as  well  as  the  schedule  which  is  at  present  in  effect. 
No  claim  was  made  by  petitioner,  and  it  is  doubtful  whether 
such  a  claim  could  be  substantiated  in  the  event  that  it  were 
made,  that  the  total  number  of  trains  now  being  operated  by  the 
respondent  company  over  the  La  Crosse  division  is  not  adequate 
to  carry,  with  reasonable  speed  and  comfort,  all  the  passenger? 
who  may  desire  to  travel  between  points  on  this  division. 

The  testimony  clearly  shows  that-if  additional  trains  were  oper- 
ated, for  instance  out  of  La  Crosse  early  in  the  morning  and 
early  in  tiie  evening,  as  stated  by  petitioner,  a  good  many  people 
would  be  accommodated  thereby  and  that  quite  a  few  people 
would  be  accommodated  by  the  continuance  westward  to  La 
Crosse  of  the  train  arriving  at  Portage  from  Milwaukee  in  the 
neighborhood  of  8:00  in  the  evening.  With  equal  force  it  can 
doubtless  be  claimed  that  trains  in  addition  to  all  of  those  sug- 
gested would  accommodate  a  certain  number  of  people  better  than 
all  the  trains  of  the  present  schedule  and  the  trains  prayed  for 
by  petitioner  put  together.  In  other  words,  if  the  trouble  and 
expense  of  operating  additional  trains  were  not  a  vital  considera- 
tion, nothing  short  of  a  continuous  procession  of  trains,  like  city 
cars  running  on  a  close  headway,  would  offer  the  most  advan- 
tageous service  to  all  persons  desiring  to  avail  themselves  of  the 
same.  But  such  a  proposition  has  not  been  suggested.  The  one 
question  before  the  Commission  is,  whether  or  not  the  trains 
operated  at  the  present  time  afford  reasonably  adequate  service 
to  all  persons  desiring  to  travel  over  the  La  Crosse  division.  As 
stated  above,  there  is  no  claim  that  the  total  number  of  trains 
now  being  operated  is  not  sufficient  to  accommodate  all  the  per- 
sons desiring  to  travel.  The  objection  is  raised  rather  against 
the  time  of  the  arrival  and  departure  of  certain  of  these  trains. 

The  arrangement  of  a  train  schedule  is  primarily  a  matter  for 
the  railway  management.  The  law  did  not  contemplate  that  the 
Commission  should,  in  the  first  instance,  establish  train  schedules ; 
nor  would  it  be  physically  possible  for  any  commission  to  assume 
this  responsibi'lity  with  success  if  the  law  did,  as  a  matter  Oi 
fact,  require  it.  The  requirements  of  the  railway  statutes  and 
a  practical  view  of  their  interpretation  impel  an  interference  with 
the  schedules  established  by  the  company  on  the  part  of  the  Com- 
mission only  in  those  instances  in  which  the  company's  estab- 
lished schedule  does  not  meet  the  requirements  of  the  public  rea- 
sonably well.    When  public  interests  suffer  in  consequence  of  such 
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schedules,  it  is  the  right  and  duty  of  the  Commission  to  modify 
such  schedules  in  the  interest  of  such  public  requirements. 

In  the  face  of  the  experience  of  the  company  with  its  earlier 
schedule,  and  in  the  light  of  all  the  testimony  and  other  facts 
bearing  upon  this  case,  we  fail  to  see  that  the  respondent  com- 
pany has  not  met  the  public  needs  with  respect  to  the  traffic  in 
question  in  a  reasonably  satisfactory  manner.  That  the  service 
is  not  satisfactory  to  all  the  patrons  of  the  line,  is  evidenced  by 
this  petition  and  the  numerous  parties  who  have  interested  them- 
selves in  it,  but  the  desires  and  interests  of  these  parties,  it  ap- 
pears to  us,  are  clearly  outweighed  by  the  considerations  of  the 
larger  traveling  public,  which  have  apparently  led  to  the  establish- 
ment of  the  schedule  as  it  stands  today. 

It  follows  that  the  Commission  cannot  make  an  order  requir- 
ing the  additional  service  prayed  for,  and 

It  is  Therefore  Ordered,  That  this  petition  be  and  the  same 
is  hereby  dismissed. 


Digitized  by  VjOOQIC 


BBOWN  V.   JANESVILLE  STREET  RAILWAY  CX).  757 


II.  W.  BROWN 

vs. 
JANESVILLE  STREET  RAILWAY  COMPANY. 


Submitted  May  tl,  1909.    Decided  March  JO,  1910. 


PetUicn  alleging  that  respondent  abandoned  a  branch  line  of  its 
street  railway  system  in  the  city  of  Janesvllle,  to  the  in- 
convenience of  the  public  and  of  a  large  part  of  the  residents 
and  property  owners  along  said  line.  It  was  shown  that  the 
enterprise  of  respondent  had  been  a  losing  proposition  from 
its  inception,  and  that  especially  on  the  branch  line  in  con- 
troversy operating  expenses  exceeded  •the  revenues. 

Held:  That  if  a  railroad  system  does  not  earn  sufficient  revenue  to  pay 
cost  of  operation  and  maintenance  because  one  or  morq 
branches  thereof  cannot  be  operated  except  at  a  loss  more 
than  counterbalancing  the  profits  on  the  rest  of  the  system, 
the  interests  of  the  public  may  be  best  subserved  by  the 
abandonment  of  such  branch  or  branches.  The  facts  in  this 
case  forbid  any  action  on  part  of  the  Commission  at  present, 
respondent  being  unable  to  assume  any  greater  financial  bur- 
den than  it  is  now  carrying.  Petition  dismissed  without  prej- 
udice. 

The  petitioner  resides  in  the  city  of  Janesville,  Wis.,  and  is 
engaged  in  the  retail  shoe  business.  The  material  part  of  his  pe- 
tition alleges  in  substance  that  the  respondent  has  failed,  neglected 
and  refused  to  run  and  operate  its  cars  over  a  portion  of  its  street 
railway  system  since  about  June,  1908,  as  the  public  needs  de- 
mand and  require,  thus  subjecting  the  public  and  a  large  part 
of  the  property  owners  and  residents  along  the  line  of  said  rail- 
way system  and  in  the  vicinity  of  the  same  to  an  inconvenience, 
because  there  are  no  other  means  of  communication  by  street- 
car lines  with  the  business  houses,  factories,  warehouses  and  de- 
pots of  said  city.  The  part  of  the  system  complained  of  is  the 
branch  line  which  runs  from  Milwaukee  avenue  from  the  inter- 
section of  Milton  avenue,  and  over  Jackman  street  from  Milwau- 
kee avenue  to  Oakland  avenue.  The  petitioner  also  complains 
that  the  respondent  allowed  and  permitted  its  employes  and  of- 
ficers to  discriminate  in  the  matter  of  charges  for  transportation 
over  such  branch  line,  and  to  grant  free  service  to  some  of  the 
patrons  of  said  line, 
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Wherefore,  the  petitioner  prays  that  the  company  be  required 
to  restore  service  upon  said  branch  line  of  its  system  in  the  city 
of  Janes ville,  and  also  be  required  to  discontinue  its  discrimina- 
tions in  respect  to  fares  collected  from  its  patrons  and  the  public. 
The  answer  of  the  respondent  railway  company  alleges : 
That  the  Company  cannot  operate  the  line  mentioned  in  the 
petition  without  incurring  a  loss  which  the  company  cannot  sus- 
tain ;  that  the  patronage  upon  said  line  is  so  light  that  it  will  not 
pay,  on  an  average,  one-half  of  the  operating  expenses  of  the 
car,  to  say  nothing  of  the  wear,  tear  and  depreciation,  and  the 
maintenance  of  the  track;  that  the  company's  business  in  Janes- 
ville  is  very  light  and,  although  the  line  has  been  in  operation 
for  a  number  of  years,  it  never  has  paid  to  the  stockholders  any 
dividends  whatever,  that  it  has  not  paid  the  interest  upon  its 
bonded  indebtedness,  and  that  it  can  no  more  than  pay  its  operat- 
ing expenses  and  necessary  repairs ;  that  it  is  an  injustice  to  itself 
to  burden  it  with  the  line  mentioned  in  the  petition,  and  that  it  In 
an  injury  to  the  rest  of  the  service  for  the  reason  that  the  com- 
pany operates  only  four  cars,  and  by  not  operating  the  line  in 
question  it  can  give  a  twenty-minute  service  to  the  rest  of  the 
city,  whereas,  if  that  line  is  operated,  it  can  give  but  athirty-min- 
ute  service  to  the  rest  of  the  city,  and  that  the  population  served 
by  the  rest  of  the  line  is  much  greater  than  that  served  by  the  line 
in  question,  and  for  that  reason,  as  a  public  duty,  the  company  is 
justified  and  required  to  operate  its  other  lines  with  greater  effi- 
ciency and  abandon  the  line  in  question;  that  there  are  a  num- 
?)er  of  other  sections  of  the  city  not  reached  by  street  car  lines 
which  are  much  more  populous  than  the  district  reached  by  the 
line  in  question,  and  which  portions  now  have  no  railway  connec- 
tions ;  thrt  it  is  less  than  a  ten-minute  walk  from  the  end  of  the  line 
in  question  to  the  business  center  of  the  city,  and  that  the  great  ma- 
jority of  people  living  along  that  line  prefer  to  walk ;  that  a  large 
number  of  the  people  living  alonqf  that  line  have  conveyances  of 
their  own  which  they  use  in  preference  to  the  street  car;- that 
while  said  line  was  in  operation,  it  was  a  common  thing  for  the  car 
to  make  many  trips  during  the  day  without  collecting  a  single  fare: 
that  probably  a  fair  average  for  said  car  would  be  that  the  car 
and  line  cost  twice  as  much  as  was  received ;  that  many  times  in 
a  forcnc.cn  said  car  would  not  collect  over  ten  or  eleven  fares, 
amounting  to  50  or  55  cts. ;  that  many  days  that  car  would  not 
collect  over  $2  during  the  entire  day,  whereas  the  cost  of  oper- 
ating and  maintaining  the  line  would  be  in  the  neighborhood  of 
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$8  per  day;  that  the  average  collections  and  transfers  on  said 
car  from  other  cars,  giving  saicl  car  full  credit  for  all  the  trans- 
fers, would  not  amount  to  $4  per  day,  whereas  the  cost  of  op- 
erating and  maintenance  of  the  line  would  exceed  $8  per  day. 
The  company,  answering  further,  shows  that  it  did  allow  some 
of  its4Dfficers  and  employes  to  ride  to  and  from  their  homes  with- 
out charge,  which  it  was  authorized  to  do  under  the  law,  as  the 
company  is  informed  and  believes,  and  that  in  reference  to  the 
line  in  question,  if  all  officers  and  employes  had  paid  fare,  it 
would  not  amount  to  over  20  cts.  per  day.  That  the  company  re- 
serves the  right  to  object  to  the  petition  as  inadequate,  as  not 
properly  served,  and  as  praying  for  relief  to  which  petitioner  is 
not  entitled  under  the  law  and  as  asking  the  Commission  to  pass 
upon  questions  outside  of  its  jurisdiction. 

The  matter  came  on  for  hearing  on  May  11,  1909.  The  peti- 
tioner appeared  in  person  and  by  //.  L.  MaxHcld,  his  attorney. 
The  respondent  appeared  by  M.  G.  Icffris,  of  Jeffris,  Mouat, 
Smith  &  Avery,  its  attorneys. 

The  branch  or  line  of  respondent's  street  railway  system  in 
the  city  of  Janesville,  which  it  has  abandoned,  is  approximately 
.S,240  feet  long  and  extends  fn  m  the  main  line  of  the  system  on 
Milton  avenue,  at  the  intersection  of  Milwaukee  street,  north- 
easterly one  block  on  Milwaukee  street  to  Jackman  street,  thence 
southeasterly  five  blocks  on  Jackman  street  to  Oakland  avenue, 
and  thence  northeasterly  and  easterly  on  a  curve  about  two  and 
one-half  blocks  to  Forest  Park  boulevard.  This  line  was  con- 
structed in  1892,  at  the  instance  of  the  Forest  Park  Improvement 
Company,  a  corporation  engaged,  at  the  time,  in  exploiting  an 
addition  to  the  city  of  Janesville  known  as  Forest  Park,  which  was 
to  be  served  by  the  line.  The  improvement  company  contributed 
$3,425  toward  the  construction  of  this  branch  pursuant  to  its 
agreement  with  the  railway  company,  to  the  effect  that  the  latter 
would  construct  and  operate  the  same  "for  a  period  of  five  years 
without  unnecessary  interruption."  This  contract  was  completely 
executed  on  the  part  of  the  street  railway  company. 

The  value  of  the  investment  in  the  street  railway  property,  as 
shown  by  the  books  of  the  company,  is  $75,140.  The  reproduc- 
tion value  of  the  property,  as  shown  by  the  report  of  the  engi- 
neers of  the  Commission,  is  $73,766,  and  the  present  value,  as 
shown  by  such  report,  is  $40,960.  The  enterprise  has  been  a 
losing  proposition  since  its  inception.     The  revenues  have  never 
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been  sufficient  to  cover  operating  expenses,  proper  maintenance 
and  replacements.  As  a  result  the  present  value  of  the  physical 
property  is  approximately  54  per  cent  of  the  cost  of  reproducing 
the  plant  new.  According  to  the  books  of  the  company,  and  ver- 
ified by  the  annual  revenues  and  expenditures,  the  original  cost 
of  construction,  together  with  the  unpaid  interest  thereon,  repre- 
sent an  investment  by  the  owners  of  the  bonds  of  upwards  of 
$200,000. 

The  branch,  which  has  been  abandoned,  was  operated  with  a 
single  car  upon  a  thirty-minute  schedule.  The  cost  of  maintain- 
ing the  branch  and  car  and  of  operating  the  same  is  estimated  at 
about  $8  per  day.  During  the  year  immediately  preceding  the 
discontinuance  of  service  upon  this  branch,  the  total  revenue  de- 
rived from  the  operation  thereof  averaged  but  $6  per  day.  Not- 
withstanding the  saving  resulting  from  such  withdrawal  of  serv- 
ice, the  operating  expenses  for  the  remainder  of  the  system,  for 
the  year  ending  June  30,  1909,  exceeded  the  operating  revenues 
by  $297.12.  It  is  possible  that  the  results  of  another  year's  oper- 
ation will  show  a  slight  balance  on  the  other  side  of  the  ledger. 
However,  it  will  require  a  large  increase  in  operating  revenues  to 
keep  that  portion  of  the  system  now  in  operation  a  "going  con- 
cern" for  any  length  of  time.  The  physical  property  is  such 
that  replacements  and  renewals  are  imperative  and  cannot  be 
long  delayed  with  safety,  and,  unless  some  benefactor,  possessed 
of  sufficient  capital  and  an  abundance  of  hope,  takes  over  this 
property,  it  is  difficult  to  see  how  the  enterprise  can  long  survive. 
Nevertheless  we  are  petitioned  in  this  proceeding  to  require  the 
respondent  to  specifically  perform  its  franchise  obligations  to 
maintain  and  operate  the  branch  line  in  question.  To  comply 
with  such  requirement  would  necessitate  the  reconstruction  of 
the  abandoned  line,  as  it  appears  that  a  part  of  the  track  was 
torn  up  so  that  the  city  could  repair  the  street,  and  the  remainder 
is  in  such  condition  that  it  could  not  be  used  with  safety. 

Certain  legal  phases  of  the  situation  presented  in  the  instant 
case  have  been  urged  for  consideration  and  we  shall  briefly  direct 
our  attention  to  the  same.  Sec.  1863a,  subd.  1,  of  the  statute 
provides  that  whenever  any  railway  corporation  "has  constructed 
its  railway  on  any  street  or  highway  under  a  franchise  granted  to 
it  by  any  town  or  village  board  or  city  council,  such  corporation 
shall  not,  during  the  term  of  such  franchise,  abandon  or  discon- 
tinue any  part  of  such  railway  on  a  public  street  or  highway 
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within  any  town,  village  or  city  without  the  consent  of  the  proper 
town  or  village  board  or  city  council."  If  a  railway  company 
should  discontinue  any  part  of  its  line  constructed  in  a  public 
street  or  highway  before  the  termination  of  the  franchise  author- 
izing such  construction,  and  without  obtaining  the  consent  of  the 
authorities  designated  in  the  statute,  it  could,  under  ordinary  cir- 
cumstances, be  required  to  resume  operation  thereof  and  to  that 
end  to  replace  the  tracks,  if  removed,  or  to  restore  the  same  to 
a  serviceable  condition  if  not  removed  but  merely  out  of  repair. 
But  the  Commission  cannot  "either  authorize  the  construction  or 
extension  of  any  electric  railroad  within  a  city,  or  prevent  the 
abandonment  or  change  of  location  of  any  part  of  such  a  road 
constructed  under  a  franchise  granted  by  a  common  council,  if 
the  council's  consent  thereto  has  been  obtained."  This  was  de- 
termined in  Lang  v.  City  of  La  Crosse  et  al.  3  W.  R.  C.  R.  292, 
298. 

The  line  in  question  seems  to  have  been  abandoned  by  the  re- 
spondent without  having  obtained  the  consent  of  the  common 
council  thereto.  The  Lang  case  is  therefore  not  in  point  on  the 
question  of  the  power  of  the  Commission  to  order  a  restoration 
of  service  upon  an  abandoned  line  where  the  abandonment  was 
made  without  legal  sanction.  We  are  convinced  that  power  is 
vested  in  the  Commission  to  enforce,  in  any  proper  case,  the 
performance  of  the  public  functions  of  a  railway  company  when 
the  same  have  been  once  undertaken  by  the  company,  and  that 
such  power  cannot  be  defeated  by  an  illegal  abandonment  and 
tearing  up  of  any  portion  of  the  company's  line.  But  conceding 
the  existence  of  the  power  in  the  Commission  and  the  continu- 
ing duty  of  the  company  to  exercise  its  franchises  in  any  particu- 
lar case,  we  do  not  believe  that  such  power  and  duty,  abstract^ 
considered,  render  it  imperative  or  to  the  public  interest  that  the 
power  be  exercised.  While  the  failure  to  perform  such  positive 
duty,  enjoined  either  by  franchise  or  statutory  provision,  is  an 
offense  against  sovereignty,  such  failure  may  be  the  inevitable 
result  of  unforeseen  conditions  or  conditions  arising  subsequent 
to  the  assumption  of  tlie  obligation  by  the  company.  The  power 
should  never  be  exercised  in  a  manner  that  might  threaten  any  ex- 
isting service,  in  an  endeavor  to  establish  a  new  or  restore  an  ol:l 
service. 

The  general  principles  of  the  law  relating  to  the  abandonment 
of  a  railroad  or  a  portion  thereof,  as  deduced  from  the  authori-    t 
ties,  is  stated  in  W^  Cyc.  G.'iG,  as  follows:  igitizedbyV^OOgle 
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"While  under  a  statute  which  is  merely  permissive  a  railroad 
company  cannot  be  compelled  to  construct -its  railroad,  yet  where 
a  railroad  has  been  constructed  and  put  in  operation  the  company 
has  ordinarily  no  right  to  abandon  the  enterprise,  or  cease  to  oper- 
ate any  portion  of  the  road,  and  it  may  be  compelled  to  resume 
the  operation,  or  to  replace  a  portion  of  the  track  which  it  has 
wrongfully  taken  up,  or  to  restore  a  switch  connection.  A  rail- 
road company  may,  however,  in  the  absence  of  statute,  abandon 
the  operation  of  a  road  which  cannot  be  operated  except  at  a  loss. 
Where  the  road  as  a  whole  is  profitable  the  company  may  be  com- 
pelled to  operate  the  whole,  including  an  unprofitable  portion  if 
bound  to  do  so  by  its  charter,  by  statute,  or  by  contract  with  tlie 
state;  but  in  the  absence  of  such  positive  duty  whether  it  will  be 
compelled  to  continue  the  operation  of  an  unprofitable  portion  de- 
pends upon  the  circumstances  of  the  case." 

In  Jack  V,  Williams,  113  Fed.  823,  827 ;  affirmed  in  145  Fed. 
281,  SiMONTON,  C.  J.,  says: 

"A  railroad  is  in  a  sense  a  public  concern.  To  its  construction 
and  operation  the  action  of  the  sovereign  is  needed.  If  a  cor- 
poration is  created,  the  franchise  to  be  a  corporation  can  be 
given  only  ])y  the  si)verc*ign.  Its  franchise  as  a  c:  mmon  carrier 
for  hire  of  passengers  and  freight  comes  from  the  sovereign. 
And,  as  its  road  is  in  a  sense  a  highway,  the  sovereign  grants  that 
also.  The  consideration  for  these  acts  of  the  sovereign  is  the 
utility  of  the  enterprise  to  the  public.  To  be  thus  useful  to  the 
public,  the  road  must  be  kept  up  in  such  a  condition  that  life  and 
prc)i)crty  both  must  be  made  as  safe  as  practicable.  The  rates  of 
transportation  of  persons  and  freight  must  be  reasonable,  and  the 
reasonable  number  of  trains  must  be  kept  up,  dependent  upon  the 
circumstances  surrounding  the  railway.  Whilst  thus  serving  the 
public,  however,  no  corporation  or  private  person  is  obliged  to 
continue  the  service  without  a  reasonable  remuneration.  No  one 
can  be  compelled  to  serve  the  public  for  nothing.  Private  prop- 
erty of  no  kind,  including  railroad  property,  can  be  used  for  pub- 
lic purposes  without  compensation.  Sm\ihe  v.  Ames,  169  U-  ^• 
467  :  Road  Co.  v.  Sand  ford,  164  H.  vS.  578 ;  Chicago,  M.  &  St  P- 
R.  Co.  V.  Minnesota,  134  l\  S.  418;  Railway  Co.  v.  Smith,  173 
U.  S.  684.  All  these  cases  determine  that  a  railroad  company- 
in  the  full  enjoyment  and  use  and  capacity  to  use  its  franchises, 
cannot  be  compelled  to  exercise  its  franchises  without  reasonable 
remuneration.  A  fortiori  a  railroad  corporation,  or  a  person 
owning  a  railroad,  cannot  be  compelled  to  operate  that  road,  not 
only  without  remuneration,  but  at  a  loss.  And  this  not  by  a^y 
means  because  such  corporation  or  person  is  insolvent.  If  a  citi- 
zen has  the  wealth  of  tlie  Rothschilds,  he  cannot  be  compelled  ^^ 
use  a  dollar  of  his  wealth  for  public  purposes  without  compensa^ 
tion.  What,  then,  is  a  person  to  do  who  becomes  possessed  of 
wholly   unproductive    railroad   property?     Sell   it ?^ But   ill  the 
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case  at  bar  several  distinct  efforts  to  sell  had  been  made,  and 
made  in  vain.  No  bid  whatever  had  been  made  except  by  these 
purchasers.  The  public — even  that  portion  of  the  public  on  the 
line  of  the  road — could  not  be  induced  to  make  a  bid  on  it.  Re- 
pair it  and  put  it  in  condition?  Rut  experience  had  shown  that 
even  when  it  was  a  new  road,  requiring  no  expense  for  repairs, 
it  barely  paid  operating  expenses.  Could  the  state  or  the  public, 
in  the  face  of  the  fourteenth  amendment,  compel  such  an  expendi- 
ture, involving  certain  loss  ?" 

In  Sherwood  v.  A.  &  D,  R.  Co.  94  Va.  291,  306,  it  is  said: 
"Where  the  line  of  railway,  taken  as  a  whole,  cannot  be  profit- 
ably maintained;  where  its  operation,  when  discreetly  and  eco- 
nomically managed,  is  attended  with  loss,  it  is  difficult  to  per- 
ceive how  a  court  can,  by  mandamus  or  otherwise,  compel  its 
operation  to  be  continued.  If  the  loss  is  the  result  of  improvi- 
dent and  unthrifty  management,  the  court  may,  at  the  suit  of 
those  interested,  take  charge  of  it  for  the  benefit  of  all  concerned, 
and  run  it  through  the  instrumentality  of  a  receiver,  but  if  the 
traffic  of  the  road  is  really  insufficient  to  support  a  wise  and 
economical  administration  of  its  affairs  there  would  seem  to  be 
no  escape  from  its  ultimate  abandonment.  Such  cases  are  possi- 
ble, thoug^i  rare.  It  more  frequently  happens,  however,  that  a 
part  of  the  line  becomes  unprofitable,  though  the  system  as  a 
whole  may  be  valuable.  In  such  an  event  the  court  will  inquire, 
first,  as  to  the  positive  duties  imposed  by  the  charter,  and  compel 
their  performance  by  appropriate  remedies,  while  with  respect 
to  those  duties  which  were  not  imposed  by  the  charter,  but  which 
have  been  assumed  by  the  corporation  under  permissive  grants 
of  power,  it  will  consider  all  the  circumstances  of  the  case,  and 
if  upon  the  facts  it  shall  appear  that  the  duty  unfulfilled  inflicts 
no  particular  injury  or  hardship  upon  those  who  make  the  com- 
plaint, and  that  the  service  which  they  receive  is  under  all  the 
conditions  reasonably  adapted  to  their  needs,  while  the  perform- 
ance of  the  duty  would  entail  a  burden  and  loss  upon  the  company 
far  in  excess  of  any  benefit  conferred,  and  which  might  in  its 
ultimate  effect  embarrass  or  prevent  the  performance  of  other 
duties  with  respect  to  larger  interests,  and  affecting  a  far  greater 
number  of  citizens,  the  court  will  withhold  its  hands." 

In  Kansas  v.  Dodijc  City,  M.  &  T.  R.  Co.  53  Kas.  329,  where 
an  insolvent  railroad  comi)any  abandoned  the  use  of  its  road  and 
an  action  was  brought  to  compel  it  to  resume  operation,  the  court 
said  fp.  336)  : 

"The  court  will  not  make  a  useless  or  futile  order.  It  will  not 
do  a  vain  thing.  The  order  prayed  for  should  only  be  issued  in 
the  interest  of  the  ])ul)lic.  If  the  trat^k  is  rc])laced,  there  is  no 
reasonable  probability  that  the  road  will  be  or  canj^he^  operated. ^qJ^ 
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If  a  railway  will  not  pay  its  mere  operating  expenses,  the  public 
has  little  interest  in  the  operation  of  the  road  or  in  its  being 
kept  in  repair." 

In  Cotn.  V.  Fitchburg  R,  Co.  12  Gray,  180,  mandamus  was  re- 
fused to  compel  the  running  of  passenger  trains  over  a  branch 
road  on  which  such  service  had  been  discontinued,  because  un- 
profitable : 

**The  question  is  therefore  not  as  to  tlie  existence  of  the  duty, 
but  as  to  its  extent  and  qualifications.  *  *  *  The  duty  |of  a 
railroad  company]  is  net  more  than  to  meet  and  supply  the  pub- 
lic wants.  *  *  *  If  trains  run  at  reasonable  and  moderate 
fares,  and  cannct  be  supported,  it  is  because  they  are  not  needed" 
(pp.  188,  189). 

It  seems  to  be  well  established  that  a  railway  company  may  not 
abandon  a  portion  of  its  line  merely  because  such  portion  is  un- 
remunerative,  but  must  operate  its  line  as  a  whole.  Nevertheless, 
if  the  entire  road  cannot  be  operated  except  at  a  loss,  when 
economically  managed,  nothing  can  prevent  the  company  from 
abandoning  the  enterprise  and  forfeiting  its  charter  and  franchise. 
Such  instances  are  quite  rare,  yet  they  have  occurred  in  the  past, 
as  appears  from  the  cases  cited.  It  may  also  occur,  as  in  the 
instant  case,  that  a  railway  system  will  not  earn  sufficient  revenue 
to  pay  the  cost  of  operation  and  maintenance  because  one  or 
more  branches  thereof  cannot  be  operated  except  at  a  loss 
more  than  counterbalancing  the  profits  on  the  rest  of  the  sys- 
tem. Under  such  circumstances,  if  the  company  should  discon- 
tinue operation  of  the  unprofitable  portion  of  its  line  in  order 
to  maintain  service  upon  the  remainder  of  the  line,  would  the 
public  not  suflFer  from  any  action  intended  to  compel  the  per- 
formance of  the  legal  obligation  resting  upon  the  company  to 
operate  every  part  of  its  system?  To  place  the  respondent 
company  in  the  position  of  being  required  to  operate  all  its  lines 
at  a  loss,  might  inevitably  result  in  the  abandonment  of  all  serv- 
ice on  all  lines  and  a  forfeiture  of  franchises.  This  would  deny 
those,  who  are  located  on  the  almost  self-sustaining  lines,  the 
service  which  they  now  enjoy  and  which  their  patronage  may  be 
capable  of  sustaining,  because  those  who  reside  on  the  most 
unprofitable  branch  or  line  are  deprived  of  a  public  convenience, 
the  continuation  of  which  their  limited  patronage  will  not  justify. 
Thus  all  would  be  subjected  to  inconvenience  because  from  the 
very  nature  of  the  situation  all  could  not  enjoy  the  same^ con- 
venience. Digitized  by  dOOglC 
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The  facts  in  this  case  forbid  any  action  on  the  part  of  the 
Commission  at  present.  It  would  be  impossible  to  enforce  any 
order  requiring  the  respondent  to  assume  any  greater  financial 
burden  than  it  is  now  carrying.  Under  the  circumstances  the 
petition  will  be- dismissed  without  prejudice. 

Now,  Therefore,  it  is  Ordered,  That  the  petition  herein  be 
and  the  same  is  hereby  dismissed  without  prejudice. 


Note: — C'incc  the  above  was  written  the  property  of  the  com- 
pany has  been  placed  in  the  hands  of  receivers  in  an  action  brought 
by  creditors. 
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PABST  BREWING  COMPANY 

vs. 
CHICAGO  AND  NORTH  WESTERN  RAILWAY  COMPANY. 


Decided  March  11,  1910. 


Petition  alleging  excessive  and  exorbitant  rates  on  shipments  of  beer 
from  Milwaukee.  Wis.,  to  Hurley,  Wis.  The  rate  contended 
for  was  effective  on  a  competing  line  and  later  made  effectlvo 
on  respondent's  line. 

Held:  That  the  rate  exacted  was  unusual  under  the  circumstances. 
Refund  ordered. 

The  petitioner  is  a  corporation  engaj^^ed  in  the  manufacture  i>f 
beer  and  other  malt  products  in  the  city  of  Milwaukee,  Wis.  It 
alleges  that  it  shipped  two  carloads  of  beer  fiom  Milwaukee, 
Wis.,  to  Hurley,  Wis.,  one  of  which  moved  on  July  23,  and  the 
other  on  July  26,  1909 ;  that  it  was  compelled  to  pay  a  rate  of  20 
cts.  per  cwt.  on  these  shipments,  which  was  excessive  and  exorbi- 
tant; that  at  the  time  of  said  shipments  the  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie  Railway  Company  had  in  effect  a  rate 
of  19  cts.  per  cwt.  on  beer  shipped  in  carload  lots  from  Mil- 
waukee to  Hurley ;  and  that  the  Chicago  &  North  Western  Rail- 
way Company  had  published  a  tariff  naming  the  same  rate  for 
such  shipments  between  said  points.  Wherefore,  petitioner  prays 
that  the  respondent  be  required  and  directed  to  refund  to  it 
$6.27,  being  the  amount  exacted  of  it  for  the  aforesaid  shipments 
in  excess  of  a  rate  of  19  cts.  per  cwt. 

The  respondent  railway  company,  answering  the  petition,  al- 
leges that  at  the  time  the  two  carloads  in  question  moved,  the 
rate  which  was  in  eflfect  from  Milwaukee  to  Hurley  on  its  lines 
was  20  cts.  per  cwt.,  but  at  that  time  there  was  a  rate  of  19  cts. 
per  cwt.  in  effect  between  said  points  on  the  line  of  the  Minne- 
apolis, St.  Paul  &  Sault  Ste.  Marie  Railway  Company,  and  that 
on  Aug.  20,  1909.  a  rate  was  put  in  effect  by  the  respondent  of 
19  cts.  per  cwt.,  and  that,  if  authorized  to  do  so,  the  respondent 
is  willing  to  have  the  19  ct.  rate,  subsequently  put  in  effect  by  it, 
applied  on  said  shipments. 
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The  claim  was  submitted  upon  the  pleadings,  papers  and  docu- 
ments on  file. 

The  charge  of  20  cts.  per  cwt.  on  beer  shipped  in  carload  lots 
from  Milwaukee  to  Hurley,  exacted  of  the  petitioner,  was  not 
an  exorbitant  charge.  However,  the  respondent  could  not  par- 
ticipate in  the  traffic  between  such  points  upon  rates  in  excess  of 
those  afforded  by  competing  lines.  The  rate  was  therefore, 
under  the  circumstances,  an  unusual  one,  and  reparation  may  be 
awarded  for  that  reason  only.  Barnes  v.  C.  M,  &  St.  P.  R.  Co. 
ct  al,  ante,  p.  478. 

We  therefore  find  and  determine  that  the  rate  of  20  cts.  per 
cwt.  exacted  of  the  petitioner  for  the  aforesaid  shipments,  was 
unusual  under  the  circumstances  of  this  case,  and  that  a  reason- 
able rate  for  such  shipments  would  have  been  19  cts.  per  cwt. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago  &  North 
Western  Railway  Company  be  and  the  same  is  hereby  author- 
ized and  directed  to  refund  to  the  Pabst  Brewing  Company  the 
sum  of  $6.27. 
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THE  WISCONSIN  BOX  COMPANY 

vs. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Decided  March  11,  1910. 


Petition  alleging  overcharges  on  six  shipments  of  lumber  from  Rhine- 
lander,  Wis.,  to  Wausau,  Wis.,  respondent  having  exacted  the 
rates  in  effect  prior  to  the  rates  substituted  therefor  by  order 
of  the  Commission  in  Wis.  Box  Co.  et  al.  v.  C.  M.  rf  St.  P.  R. 
Co.  3  W.  R.  C.  R.  605. 

Held:  That  the  rates  exacted  were  unusual  and  exorbitant  and  refund 
ordered. 

The  petitioner  is  a  corporation  engaged  in  the  business  of 
manufacturing  and  shipping  box  shooks  at  its  factory  located  at 
Wausau,  Wis.  It  alleges  that  between  Oct.  20  and  Dec.  8,  1909, 
it  shipped  over  the  respondent's  lines  six  carloads  of  lumber 
from  Rhinelander,  Wis.,  to  the  city  of  Wausau,  upon  which  the 
respondent  charged  the  sum  of  $29.42  over  and  above  the  rei- 
sonable  rate  for  such  shipments.  Wherefore,  petitioner  prays 
that  the  respondent  be  required  to  refund  to  it  the  said  sum  of 
$29.42. 

The  answer  of  the  respondent  admits  the  movements  of  the 
six  cars  in  question,  and  alleges  that  the  rates  which  were  im- 
posed upon  such  shipments  were  the  rates  in  effect  at  the  time 
of  transportation,  and  the  only  rates  which  it  could  lawfully 
charge. 

The  claim  was  submitted  upon  the  pleadings,  papers,  vouchers 
and  documents  on  file. 

This  claim  is  the  last  of  a  series  which  have  heretofore  been 
passed  upon  and  allowed  by  the  Commission,  and  which  resulted 
from  the  exaction  of  rates  which  were  found  to  be  exorbitant 
gnd  reduced  by  the  order  of  the  Commission  in  the  case  of  The 
Wisconsin  Box  Company  et  al  v.  C.  .\L  &  St.  P.  R.  Co.  and 
C.  &  N.  W.  R.  Co.  3  "W.  R.  C.  R.  605.  The  following  is  a 
statement  of  the  time  of  shipment,  rate  exacted,  freight  paid,  and 
the  amount  of  refund  to  which  the  petitioner  is  entitled,  based 


Digitized  by  VjOOQIC 


THE  WISCONSIN  BOX  CO.   V.   C.  M.  &  ST.  P.  B.  CO. 


769 


upon  the  rate  applicable  to  such  shipments,  fixed  by  the  order  of 
the  Commission  in  the  case  cited : 


Date  of 
hhlpment. 

Car  No. 

From.               Rat-. 

Weight. 

Frelsrht 
paid. 

$23.85 
21.80 
22.10 
27.26 
24.55 
27.55 

Amount 
of  refund. 

October  20... 
October  28.... 
Novem»>er27.. 
November  19. . 
November  23.. 
December  7.. 

2.365 
12,112 
51.128 
23.256 
16.824 
5U,336 

Rhlnelandcr 5 

5 

5 

5 

....     .      5 

....1         5 

i 

47,700 
4H,6lO 
4I,2U0 
54,500 
49,100 
55,100 

$4  77 
436 

4  42 

5  45 

4  91 

5  51 

$29  42 

For  the  reasons  stated  in  the  case  above  cited,  we  find  and 
determine  that  the  rate  exacted  of  the  petitioner  for  the  afore- 
said shipments  is  unusual  and  exorbitant,  and  that  the  reasonable 
rate  for  such  shipments  would  have  been  that  established  by  the 
Commission  and  now  in  effect. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  refund  to  the  said  The  Wisconsin 
Box  Company  the  sum  of  $29.42,  being  the  amount  herein  found 
to  be  in  excess  of  the  reasonable  charge  for  the  aforesaid  ship- 
ments. 

49— R.  D. 
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H.  W.  WRIGHT  LUMBER  COMPANY 

vs. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Decided  March  11,  1010, 


Petition  alleging  unreasonable  charges  on  shipments  of  logs  from 
Velasco  to  Merrill,  Wis.  The  rate  contended  for  was  made 
effective  after  the  shipments  had  moved. 

Held:  That  the  rate  exacted  was  excessive  and  refund  ordered. 

The  petitioner  is  a  corporation  engaged  in  a  general  logging 
and  lumber  business,  with  its  principal  office  in  Merrill,  Wis.  It 
alleges  that  between  Nov.  6  and  27,  1909,  it  made  103  shipments 
of  logs,  originating  in  township  40,  range  6,  or  what  is  known 
as  Velasco,  to  Merrill,  Wis.,  upon  the  lines  of  the  respondent 
railway  company ;  that  the  charges  collected  upon  said  shipments 
were  $516.94,  same  being  based  upon  a  rate  of  $1.25  per  thousand 
feet,  as  provided  in  respondent's  tariff  G.  F.  D.  8197-A ;  that  sub- 
sequent to  the  movement  of  said  shipments,  and  effective  Dec.  21, 
1909,  a  rate  of  $1.00  per  thousand  feet  was  made  effective,  as 
shown  in  respondent's  tariff  G.  F.  D.  9030-A,  and  that,  had  the 
aforesaid  shipments  moved  at  the  rate  of  $1.00  per  thousand 
feet,  the  charges  upon  same  would  have  been  $413.55,  or  $103.39 
less  than  the  charges  which  were  exacted  of  the  petitioner;  that 
the  charging  and  exacting  of  a  higher  rate  than  said  rate  of 
$1.00  per  thousand  feet  upon  said  shipments  was  unjust  and  un- 
reasonable. Wherefore  petitioner  prays  that  the  respondent  be 
required  and  directed  to  refund  to  it  the  said  sum  of  $103.39. 

The  respondent  railway  company,  answering  the  petition,  ad- 
mits the  material  allegations  thereof,  and  that  the  petitioner  is 
entitled  to  the  reparation  which  it  seeks. 

The  claim  was  presented  upon  the  pleadings,  papers,  vouchers, 
schedules  and  documents  on  file. 

The  charge  exacted  of  the  petitioner  was  greatly  in  excess  of 
a  reasonable  charge  for  the  transportation  services  rendered. 
This  is  conceded  by  the  railway  company.    As  the  rate  has  never 
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before  been  challenged,  it  is  probable  that  no  shipments  of  any 
consequence,  if  any,  had  originated  at  Velasco  prior  to  the  ship- 
ments here  involved. 

We  therefore  find  and  determine  that  the  rate  of  $1.25  per 
thousand  feet  exacted  of  the  petitioner  for  the  aforesaid  ship- 
ments of  logs  from  Velasco  to  Merrill,  Wis.,  is  exorbitant,  and 
that  the  reasonable  rate  for  such  shipments  would  have  been  $1.00 
per  thousand  feet. 

Now,  Therefore,  it  is  C^dered,  That  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  be  and  the  same  is  hereby  author- 
ized and  directed  to  refund  to  the  H.  W.  Wright  Lumber  Com- 
pany the  sum  of  $103.39. 
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BRITTINGHAM  AND  YOUNG  COMPANY 
vs. 

MINNEAPOLIS,    ST.    PAUL   AND    SAULT    STE.    MARIE   RAILWAY 

COMPANY, 
GREEN  BAY  AND  WESTERN  RAILROAD  COMPANY, 
KEWAUNEE,  GREEN  BAY  AND  WESTERN  RAILROAD  CO\rPANY. 


Decided  March  12,  1910. 


Petition  alleging  overcharges  on  shipmentfi  of  lumber  from  Mellen. 
Wis.,  to  Kewaunee,  Wis.,  respondents  having  charged. the  sum 
of  local  rates.  A  joint  rate,  lower  than  the  rates  exacted,  was 
made  effective  after  the  shipments  had  moved. 

Held:  That  the  reduction  of  a  rate  by  a  railroad  company  is  not  an 
admission  on  part  of  the  railway  company  that  the  prior  rate 
was  unusual  or  exorbitant;  that  the  sum  of  the  local  rates 
exacted  In  the  instant  case  was  exorbitant  and  refund  ordered. 

The   petitioner    is  a   corporation    engaged  in   manufacturing, 
wholesaling  and  retailing  lumber,  and  has  its  principal  office  at 
Madison,  Wis.     It  alleges  that  it  shipped  from  Mellen,  Wis.,  to 
Kewaunee,  Wis.,  two  carloads  of  lumber,  one  of  which  moved 
on  Sep.  15,  1909,  and  the  other  on  Oct.  6,  1909,  and  was  charged 
therefor  the  sum  of  the  local  rates,  to-wit :  from  Mellen  to  Green 
Bay,  11  cts.  per  cwt.,  and  from  Green  Ray  to  Kewaunee.  6  cts. 
per  cwt.     Petitioner  further  alleges  that  on  or  about  May  29, 
1909,  it  filed  with  the  Commission  a  petition  complaining  of  the 
excessiveness  of  the  rates  on  lumber  in  carload  lots  in  effect  from 
various  points  in  the  state  of  Wisconsin  to  Kewaunee;  that  the 
respondents  agreed  to  publish  the  same  rates  on  lumber  in  car- 
load lots  to  Kewaunee  from  various  stations  on  the  Minneapolis, 
St.  Paul  &  Sault  Ste.  Marie  Railway  Company's  lines  as  were 
then  in  effect  from  those  stations  to  Milwaukee,  Wis.,  and  there- 
upon the  petitioner  withdrew  its  petition;  that  by  agreeing  to 
this  reduction,  the  respondent  companies  admitted  the  exorbi- 
tancy of  the  rates  then  in  effect.    Wherefore,  the  petitioner  prays 
that  the  respondent  railway  companies  be  required  and  directed 
to  refund  to  it  the  difference  between  the  freight  charges  col- 
lected on  the  basis  of  the  rate  of  17  cts.  per  ewt.  and  the  amount 
of  same  if  based  on  the  rate  of  11  cts.  per  cwt. 
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The  respondents  submitted  the  claim  without  formally  answer- 
ing the  petition. 

The  mere  fact  that  the  respondents  lowered  the  rate  exacted 
for  the  shipments  in  question  cannot  be  construed  into  an  ad- 
mission that  the  previous  rate  was  either  unreasonable  or  unjust. 
As  was  said  in  Steven  &  Jarvis  Lbr.  Co,  v,  C,  St,  P.  M.  &  0,  R- 
Co,  2  W.  R.  C  R.  131,  134. 

"A  shipper  is  not  entitled  to  a  refund  merely  because  a  rail- 
way company  amends  a  tariff  by  lowering  a  rate,  which  a  shipper 
was  obliged  to  pay  for  shipments  made  prior  to  the  amendment. 
Such  a  reduction,  independently  of  other  considerations,  should 
not  be  held  to  be  an  admission  on  the  part  of  the  railway  company 
that  the  prior  rate  was  either  unusual  or  ejcorbitant,  otherwise 
the  policy  of  the  law,  of  which  the  statute  under  consideration 
is  an  amendment,  would  be  in  a  great  measure  defeated.  . 
It  becomes  necessary  to  revise  tariffs  from  time  to  time  to  meet 
the  ever  changing  conditions  of  commercial  life.  The  law  should 
not  be  so  construed  or  administered  to  deter  railway  companies 
from  exercising  the  right  to  reduce  their  charges  upon  their  own 
volition  when  conditions  require  a  reduction." 

A  careful  investigation  of  the  various  factors  that  enter  into 
the  question  of  the  reasonableness  of  any  particular  charge  for 
transportation  services  convinces  us  that  the  sum  of  the  local 
rates  in  effect  over  the  respondents'  lines  for  shipments  of  lum- 
ber'in  carload  lots  from  Mellen  to  Kewaunee  was  an  excessive 
charge  when  considered  in  connection  with  the  rates  in  effect  to 
Milwaukee  and  other  points  within  the  state,  and  that  the  joint 
rate  now  in  effect,  of  11  cts.  per  cwt.,  will  provide  reasonably 
adequate  compensation  to  the  carriers  for  the  services  required 
in  transporting  lumber  in  carload  lots  between  the  points  named. 

We  therefore  find  and  determine,  that  the  sum  of  the  local 
rates  in  effect  between  Mellen  and  Kewaunee  on  the  respondents' 
lines  of  railroad,  exacted  of  the  petitioner  for  the  aforesaid  ship- 
ments of  lumber,  is  exorbitant,  and  do  further  find  that  a  rea- 
sonable charge  for  such  services  would  have  been  11  cts.  per  cwt. 

The  reparation,  based  upon  a  rate  of  11  cts.  per  cwt.,  amounts 
to  $34.32  on  the  car  shipped  Sep.  15,  1909,  and  $51.48  on  the 
car  shipped  Oct.  6,  1909. 

Now,  Therefore,  it  is  Ordered,  That  the  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie  Railway  Company,  the  Green  Bay  & 
Western  Railroad  Company,  and  the  Kewaunee,  Green  Bay  & 
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Western  Railroad  Company,  be  and  the  same  hereby  are  author- 
ized and  directed  to  pay  to  the  Brittingham  &  Young  Company 
the  sum  of  $85.80. 

The  first  carrier  named  will  pay  the  refund  and  collect  from 
its  co-respondents  the  proper  portions  thereof  respectively  charge- 
able to  them. 
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T.  J.  BARNEY 

vs. 
GREEN  BAY  AND  WESTERN  RAILROAD  COMPANY, 
CHICAGO,     ST.    PAUL.    MINNEAPOLIS    AND    OMAHA    RAILWAY 
COMPANY. 


Decided  March  12,  1910, 


Petition  alleging  overcharges  on  a  shipment  of  brick  from  Menomonie 
to  La  Crosse,  Wis.,  the  Joint  rate  contended  for  being  in  effect 
on  competing  lines,  and  also  made  effective  on  respondents' 
lines  after  the  shipment  had  moved. 

Held:  That  the  rate  exacted  'was  unusual  under  the  circumstances  and 
refund  ordered. 

The  petitioner  is  a  contractor  residing  and  doing  business  in 
the  city  of  La  Crosse,  Wis.  The  petitioner  alleges  that  the  agent 
of  the  Green  Bay  and  Western  Railroad  at  La  Crosse  quoted  to 
him,  on  May  25,  1909,  a  rate  of  5  cts.  per  100  lbs.  for  the  trans- 
portation of  the  common  brick  in  carload  lots  from  Mencwnonie, 
Wis.,  to  La  Crosse,  Wis.,  via  the  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  to  Merrillan,  Wis.,  thence  via  the  Green 
Bay  &  Western  Railroad  to  La  Crosse;  that  with  the  express 
understanding  that  no  greater  rate  of  freight  would  be  charged 
thereon  than  5  cts.  per  100  lbs.,  as  quoted,  the  petitioner  con- 
sented and  agreed  to  have  shipped  by  such  route  from  Menomo- 
nie to  La  Crosse  one  or  more  carloads  of  brick,  and  did,  on 
June  1,  1909,  cause  to  be  shipped  by  said  route  one  carload  of 
brick,  pursuant  to  his  understanding  and  agreement  aforesaid; 
that  to  the  best  of  his  knowledge  and  belief  a  rate  of  5  cts.  per 
100  lbs.  on  common  brick,  in  carload  lots  from  Menomonie  to 
La  Crosse  by  way  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway, 
was  in  effect  on  and  previous  to  June  1,  1909,  the  time  when  the 
aforesaid  carload  of  brick  was  shipped  to  him ;  that  upon  deliv- 
ery to  petitioner  of  said  carload  of  brick  at  La  Crosse,  transpor- 
tation charges  were  assessed  thereon  by  the  aforesaid  railway 
companies  at  the  rate  of  61/^  cts.  per  100  lbs.,  upon  a  net  weight 
of  42,500  lbs.,  amounting  to  the  sum  of  $27.63,  which  the  said 
railway  companies  collected  from  him,  whereas  the  amount  that 
would  have  accrued  at  the  agreed  rate  of  5  cts.  would  have  been 
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$21.25,  the  difference  constituting  an  overcharge  of  $6.38.  Where- 
fore petitioner  prays  that  the  aforesaid  railway  companies  be  re- 
quired to  make  full  reparation  in  the  sum  of  $6.38,  the  amount 
of  the  overcharge  as  herein  stated. 

The  Green  Bay  &  Western  Railroad  Company,  answering  the 
petition,  says  that  at  the  time  the  shipment  in  question  was  so- 
licited, a  rate  of  5  cts.  per  100  lbs.  was  in  effect  on  a  competitive 
line,  as  stated  in  the  petition ;  that  the  matter  was  promptly  taken 
up  with  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway 
Company,  and  the  latter  signified  its  willingness  to  so  amend  its 
tariff  as  to  put  the  rate  on  a  parity  with  that  o^  the  competing 
lines;  that  before  the  amended  tariff  became  effective,  which 
amendment  was  somewhat  delayed  on  the  part  of  the  tariff  bu- 
reau of  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway 
Company,  the  shipment  in  question  moved,  and  that,  under  the 
circumstances,  the  respondent  is  ready  to  refund  the  amount  of 
overcharge  if  authorized  so  to  do. 

The  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Com- 
pany, for  its  answer  to  the  petition  herein,  admits  that  a  car  of 
brick  was  shipped  by  petitioner  as  alleged,  and  alleges  that  at  the 
same  time  there  was  in  effect  a  rate  of  5  cts.  per  100  lbs.  on  said 
commodity  by  way  of  the  line  of  this  respondent  and  that  of  the 
Chicago  &  North  Western  Railway  Company,  and  that  within 
thirty  days  from  the  time  said  shipment  moved,  a  similar  rate 
was  established  in  connection  with  the  Green  Bay  and  Western 
Railroad.  'I  'f?* 

This  respondent  further  alleges  that  it  has  no  knowledge  or 
information  sufficient  to  form  a  belief  whether  or  not  a  rate  of 
5  cts.  per  100  lbs.  was  quoted  by  its  co-respondent's  agent  as 
alleged,  but  that  it  is  willing,  under  the  circumstances,  to  adjust 
said  freight  rate  on  the  basis  of  5  cts.  per  100  lbs. 

In  McrriU  Woodcnwarc  Co.  v,  C.  M.  &  St,  P.  R.  Co.  3  W.  R. 
C.  R.  54,  55,  it  is  said: 

"The  fact,  that  an  agent  of  the  railway  company  may  have 
quoted  a  different  rate  to  petitioner  than  the  one  provided  in  the 
published  tariff,  is  no  ground  for  a  recovery  of  the  amount  which 
petitioner  was  obliged  to  pay  in  excess  of  the  rate  so  quoted. 
That  shippers  and  travelers  may  be  advised  at  all  times  of  the 
rates  and  charges  which  a  railway  company  may  lawfully  exact 
for  transportation  services,  the  law  requires  that  two  copies  of 
its  schedules  'for  the  use  of  the  public  shall  be  filed  and  kept  on 
file  in  every  depot,  station  and  office  of  such  railroad  where  pas- 
sengers or  freight  are  received  for  transportation,  in  such  fomi 
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and  place  as  to  be  accessible  to  the  public  and  can  be  conveniently 
inspected/  Sec.  4,  ch.  362,  Laws  of  1905.  Neither  the  shipper 
nor  the  carrier  may  depart  from  the  rates  and  charges  contained 
in  such  schedules.  Errors  in  billing,  or  erroneous  quotations  of 
rates  by  agents  of  railway  companies,  do  not  relieve  the  shipper 
of  the  obligation  of  paying  the  lawful  rates  prescribed  in  the  pub- 
lished tariffs,  nor  are  the  railway  companies  for  any  such  reasons 
permitted  to  exact  less  than  such  rates.  The  purposes  of  the  law 
have  been  so  clearly  stated  and  discussed  in  the  authorities,  that 
a  reference  to  several  cases  will  suffice.  A,  /.  Poor  Grain  Co. 
V.  C.  B,  &  Q.  R,  Co.,  12  I.  C  R.  418 ;  Texas  &  P.  R,  Co.  v.  M^gg, 
202  U.  S.  242;  Gulf,  C.  &  Santa  Fe  R.  Co.  v.  Hefley,  158  U.  S. 
98 ;  Church  v.  Minneapolis  &  St,  L.  R.  Co.  14  S.  Dak.  443,  85 
N.  W.  1001 ;  Savannah  F.  &  W.  R.  Co.  v.  Bundick,  94  Ga.  775, 
21  S.  E.  995 ;  Missouri  K.  &  T.  R,  Co.  v.  Bowles,  1  Ind.  Ter. 
250,  40  S.  W.  899." 

The  charge  of  6^^  cts.  per  100  lbs.  would  probably  not  be  held 
an  exorbitant  charge  for  the  services  rendered,  but  in  view  of 
the  fact  that  there  was  a  rate  of  5  cts.  per  100  lbs.  in  effect  by 
way  of  the  lines  of  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company  and  the  Chicago  &  North  Western  Railway 
Company,  and  also  a  like  rate  in  effect  on  the  line  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  it  would  have  been 
impossible  for  the  Green  Bay  &  Western  Railroad  to  have  par- 
ticipated in  such  traffic.  The  rate  was  therefore  unusual  under 
the  circumstances,  though  perhaps  not  exorbitant.  As  a  5  ct. 
rate  is  reasonably  adequate  compensation  for  the  transportation 
services  performed  in  this  case,  we  do  not  hesitate  to  authorize 
a  refund  based  upon  the  rate  of  5  cts.  per  cwt.  now  in  effect, 
solely  on  the  ground  that  the  6^/^  ct.  rate  per  100  lbs.  was  un- 
usual.    The  amount  of  reparation  which  will  be  awarded  is  $6.38. 

We  therefore  find  and  determine  that  the  rate  of  6i/^  cts.  ex- 
acted of  the  petitioner  for  the  aforesaid  shipment  of  brick  is 
unusual  under  the  circumstances  disclosed  by  the  record,  and  do 
further  find  that  the  reasonable  rate  for  such  transportation  would 
have  been  5  cts.  per  100  lbs. 

Now,  Therefore,  it  is  Ordered,  That  the  Green  Bay  and 
Western  Railroad  Company  and  the  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Company  be  and  the  same  are  hereby 
authorized  and  directed  to  refund  to  the  said  T.  J.  Barney  the 
sum  of  $6.38. 

The  first  named  carrier  will  pay  the  refund  and  collect  from  its 
co-respondent  the  portion  thereof  properly  chargeable  to  the 
latter. 
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VILLAGE  OF  PALL  RIVER 

vs. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Submitted  Jan.  11,  1910.    Decided  March  15,  1910. 


Petition  alleging  that  the  crossing  of  respondent's  tracks  with  Fall 
River  street  in  the  Village  of  Fall  River  is  unsafe  and  danger- 
ous and  praying  that  an  order  Issue  requiring  the  installation 
of  some  suitable  protective  device  or  the  maintenance  of  a 
flagman. 

Held :*Th&t  owing  to  obstruction  to  view  caused  by  cars,  buildings  and 
the  natural  contour  of  the  land,  the  said  crossing  is  unusually 
unsafe  and  dangerous,  and  a  crossing  alarm  combining  audible 
and  visual  signals  is  ordered  installed. 

This  petition  is  duly  signed  by  the  president,  clerk  and  board 
of  trustees  of  the  village  of  Fall  River,  situated  in  Columbia 
county,  on  the  La  Crosse  division  of  the  Chicago,  Milwaukee 
and  St.  Paul  Railway.  It  alleges  that  a  public  highway,  known 
as  Fall  Riyer  street,  crosses  respondent's  tracks  in  the  village  of 
Fall  River  at  grade,  and  that  said  highway  is  used  to  a  great 
extent  by  the  traveling  public,  which  renders  such  grade-crossing 
unsafe  and  dangerous.  Petitioner  prays  that  an  order  be  en- 
tered requiring  the  erection  of  gates  at  said  crossing  or  the  in- 
stallation of  electric  signal  bells  or  other  suitable  devices,  or  the 
maintenance  of  a  flagman,  for  the  protection  of  said  crossing. 

The  answer  of  the  respondent,  in  addition  to  the  customary 
denials,  asserts  that  the  crossing  in  question  is  not  unsafe  and 
dangerous,  and  that  there  is  no  reasonable  necessity  for  the  in- 
stallation of  gates  or  electric  signals,  or  the  placing  of  a  flagman 
on  the  said  highway. 

The  hearing  was  held  in  the  office  of  the  Commission  on  Jan. 
11,  1910.  G.  C.  Grisim  appeared  for  the  petitioner  and  F,  G, 
Wright  for  the  respondent. 

According  to  the  testimony  the  view  of  the  crossing  in  ques- 
tion is  greatly  obstructed  by  buildings  of  various  kinds  and  by 
freight  cars  which  generally  stand  upon  certain  of  the  tracks, 
and  by  a  natural  elevation  of  the  ground  immediately  back  of  the 
depot.    There  are  two  main  tracks  and  some  side  tracks.     It  is 
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claimed  that  on  the  latter  freight  cars  are  frequently  stored,  mak- 
ing the  view  still  more  obscured  than  it  would  be  from  the  build- 
ings alone.  On  the  south  side  of  the  tracks  there  is  a  row  of 
buildings  comprising  lumber  sheds  and  lumber  yards,  stock  yards, 
coal  sheds,  potato  warehouses,  and  a  grain  warehouse  and  eleva- 
tor. On  the  north  side  of  the  tracks,  facing  Fall  River  street  on 
the  side  opposite  from  that  on  which  the  depot  is  located,  is  a 
series  of  business  houses,  and  on  the  opposite  side  of  the  street 
a  number  of  residences,  all  of  which,  together  with  the  knoll, 
quite  effectively  obscure  the  view  of  the  tracks,  both  east  and 
west.  An  examination  of  the  map  filed  as  petitioner's  "Exhibit 
C,"  and  as  explained  by  witnesses,  conveys  the  distinct  impres- 
sion that  no  unobstructed  view  can  be  had  of  approaching  trains 
from  either  direction.  This  is  also  borne  out  by  a  personal  in- 
spection made  by  a  member  of  the  engineering  staff  upon  the 
ground.  The  inspector  found  that  the  elevator  on  the  south  side 
of  the  track,  and  close  to  the  roadway,  badly  obscured  the  view 
from  that  side  of  the  crossing.  At  the  time  the  examination  was 
made  a  box  car  was  standing  approximately  one-half  its  length  on 
the  sidewalk  line,  making  it  impossible  for  a  person  with  a  team, 
approaching  from  this  direction,  to  see  any  distance  west  on  the 
main  line  until  the  team  had  reached  the  main  track.  A  second 
car  was  standing  just  at  the  sidewalk  line  on  the  opposite  side  of 
the  crossing,  badly  obstructing  the  view  from  that  side.  The 
personal  inspection  thus  bore  out  the  assertions  made  by  wit- 
nesses with  respect  to  the  obstructions  caused  by  freight  cars 
standing  on  the  side  tracks.  A  gasoline  engine  is  being  operated 
in  connection  with  the  grain  elevator,  which  makes  it  more  diffi- 
cult for  approaching  pedestrians  or  drivers  of  teams  to  hear  the 
oncoming  train.  Upon  this  point,  again,  the  observations  of  the 
inspector  coincide  with  the  testimony.  We  realize,  of  course, 
that  the  operation  of  the  gasoline  engine  is  a  matter  for  which 
the  railway  company  is  not  responsible.  Nevertheless,  it  is  a  fac- 
tor which  enters  into  the  condition  of  the  crossing  with  reference 
to  its  public  safety.  Possibly  a  mere  suggestion  on  the  part  of 
the  village  authorities  to  the  operators  of  the  gasoline  engine 
would  result  in  the  installation  of  a  muffler.  If  possible,  this 
should  be  done. 

The  amount  of  travel  over  the  said  crossing,  stated  in  the 
testimony  of  one  of  the  witnesses  who  made  personal  observa- 
tions, is  as  follows : 
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1909. 
Dec.  15.        Dec.  18. 

Teams  296  230 

Pedestrians    298  215 

At  the  time  the  count  was  made  the  traffic  conditions  were 
normal.  During  the  potato  season,  it  was  stated,  the  traffic  was 
fully  double  of  what  it  was  found  to  be  on  the  two  December 
days  specified,  and  on  stock  days  a  very  much  greater  amount  of 
travel  exists  over  the  crossing. 

In  view  of  all  the  facts  bearing  upon  this  case  it  is  our  deter- 
mination that  the  said  crossing  is  unusually  unsafe  and  danger- 
ous within  the  meaning  of  the  law,  and  that  some  protection 
should  be  provided.  We  do  not  believe  that  the  situation  is  such 
as  to  require  the  installation  of  gates,  nor  the  maintenance  of  a 
watchman.  We  are  advised  that  relatively  cheap  appliances, 
combining  visual  and  audible  devices,  can  be  installed  at  cross- 
ings where  the  traffic  conditions  are  not  such  as  to  require  the 
heavier  types  of  gates  or  a  watchman.  We  think  the  present  is 
such  a  case.  While  the  character  of  the  particular  device  to  he 
installed  may  well  be  left  primarily  to  the  judgment  of  the  operat- 
ing officials  of  the  respondent  company,  we  are  inclined  to  believe 
that  whatever  is  installed  should  appeal  both  to  the  eye  and  to  the 
ear. 

It  is  Therefore  Ordered,  That  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  install  at  the  Fall  River  street  cross- 
ing, in  the  village  of  Fall  River,  a  crossing  alarm  combining  au- 
dible and  visual  signals  operated  by  track  circuits  or  other  satis- 
factory power  or  devices,  in  connection  with  both  the  east  and 
west  bound  main  tracks. 
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P.  ECKHART 

vs. 
CHICAGO,  BURLiINGTON  AND  QUINCY  RAILROAD  COMPANY. 
CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 


Decided  March  16,  1910, 


Petition  alleging  excessive  charges  on  shipments  of  grain  from  De 
Soto  to  Milwaukee,  Wis.,  the  rate  exacted  being  the  sum  of 
the  locals.  Subsequent  to  shipments  a  joint  rate  was  or- 
dered established. 

Held:  That  the  rate  exacted  was  exorbitant  and  refund  ordered. 

The  petitioner  is  a  grain  dealer  residing  at  Viroqua,  Wis.  He 
alleges  that  on  Aug.  3,  1909,  an  order  was  made  b'y  the  Com- 
mission, establishing  a  through  rate  on  grain  from  the  various 
stations  on  the  Chicago,  Burlington  &  Quincy  Railroad  by  way  of 
the  Chicago,  Milwaukee  &  St.  Paul  Railway,  to  Milwaukee,  of 
121^  cts.  per  100  lbs. ;  that  on  June  2,  1909,  he  shipped  from  De 
Soto,  Wis.,  a  station  on  the  line  of  the  Chicago,  Burlington  & 
Quincy  Railroad,  via  the  line  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  to  Milwaukee,  one  car  of  oats  and  one 
car  of  barley;  that  for  said  shipments  the  respondent  railway 
companies  exacted  of  him  17  cts.  per  100  lbs.,  which  amounted 
to  a  freight  charge  of  $67.27  on  the  said  car  of  oats  and  $57.80 
on  the  said  car  of  barley ;  that  based  upon  a  12%  ct.  rate  per  100 
lbs.  the  charges  upon  said  car  of  oats  would  have  been  $49.46 
and  upon  said  car  of  barley  $42.50.  Wherefore,  petitioner  prays 
that  the  respondents  be  authorized  and  directed  to  refund  to  him 
the  sum  of  $33.11,  being  the  difference  between  the  charges  ex- 
acted and  the  charges  based  upon  a  rate  of  12^^  cts.  per  100  lbs., 
for  the  aforesaid  shipments. 

The  Chicago,  Burlington  &  Quincy  Railroad  Company,  an- 
swering the  petition,  admits  that  on  Aug.  3,  1909,  a  decision  was 
rendered  by  the  Railroad  Commission  of  Wisconsin  to  the  effect 
that  the  joint  through  rate  on  grain  from  stations  on  the  Chi- 
cago, Burlington  &  Quincy  Railroad  to  Milwaukee  should  not 
exceed  121^  cts.  per  100  lbs. ;  that  plaintiff  shipped  two  cars  of 
grain  from  De  Soto  to  Milwaukee,  as  alleged  in  the  petition. 

This  respondent,  further  answering  the  petition,  alleges  that^^Tp 
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said  cars  were  shipped  on  June  2,  1909,  at  a  time  when  there  was 
no  joint  rate  on  grain  from  De  Soto  to  Milwaukee,  and  that  pe- 
titioner's said  cars  were  shipped  irom  De  Soto  to  Prairie  du 
Chien  over  this  respondent's  line,  for  which  this  respondent 
charged  the  sum  of  7  cts.  per  100  lbs.,  being  the  local  rate  in 
force  on  said  day,  which  rate  was  and  is  reasonable,  and  is  in 
force  at  the  present  time.  Wherefore,  respondent  prays  that  the 
petition  be  dismissed  as  to  it. 

The  Chicago,  Milwaukee  &  St.  Paul  Railway  C<xnpany,  an- 
swering the  petition,  alleges  that  it  has  neither  knowledge  nor 
information  sufficient  to  either  affirm  or  deny  the  allegations  in 
said  petition  contained  relative  to  the  movements  of  the  shipments 
in  question,  the  charges  collected  upon  same,  and  rates  which 
were  imposed;  and  that  the  rates  charged  upon  said  shipments, 
if  they  moved  as  in  said  complaint  alleged,  were  the  only  rates  in 
effect  at  that  time,  and  the  only  lawful  rates  which  could  be  ap- 
plied upon  the  shipments. 

The  claim  was  submitted  upon  the  pleadings,  papers,  schedules, 
documents  and  vouchers  on  file. 

According  to  the  freight  bills  in  evidence,  it  appears  that  the 
allegations  of  the  petition,  respecting  the  time  of  shipment,  the 
charges  made  therefor  and  the  amounts  paid,  are  correct. 

In  the  case  of  Chamber  of  Commerce  of  Milnfaukee  z\  C.  B.  &' 
Q.  R,  Co,  and  C.  M,  &  St.  P,  R,  Co,,  ante,  p.  80,  it  was  deter- 
mined that  the  sum  of  the  local  rates  for  shipments  of  grain  from 
the  various  stations  on  the  line  of  the  C.  B.  &  Q.  R.  Co,  via 
the  line  of  the  C.  M.  &  St.  P.  R.  Co.  to  Milwaukee,  were  exces- 
sive, and  that  a  joint  rate  on  grain  of  all  kinds  irom  such  points 
to  Milwaukee,  of  not  more  than  12%  cts.  per  100  lbs.,  should  be 
established  between  the  respondent  companies.  It  is  unnecessao' 
to  again  review  the  matters  which  led  to  such  conclusion. 

For  the  reason  stated  in  the  case  cited,  we  find  and  determine 
that  the  charge  of  17  cts.  per  100  lbs.,  exacted  of  the  petitioner 
by  the  respondents  for  the  aforesaid  shipments,  was  exorbitant, 
and  that  the  reasonable  rate  for  such  shipments  would  have  been 
121/2  cts.  per  100  lbs. 

Now,  Therefore,  it  is  Ordered,  That  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company  and  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  be  and  the  same  are  hereby  authorized 
and  directed  to  refund  to  the  said  F.  Eckhart  the  sum  of  $33.11' 
being  the  amount  exacted  of  him  for  the  aforesaid  shipments  in 
excess  of  the  reasonable  rate,  there  for.  r^^^^T^ 
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CHARLES  PISCHEL 

vs. 
CHICAGO,    ST.    PAUL,    MINNEAPOLIS    AND    OMAHA    RAILWAY 
COMPANY. 


Suhmitted  Feb,  8,  1910.    Decided  March  21,  1910. 


Petition  for  the  construction  of  a  depot  and  maintenance  of  a  regular 
agent  thereat  at  Lampson,  in  Washburn  county,  Wis.  Both 
L.  C.  L.  and  C.  L.  freight  is  received  at  and  shipped  from 
Lampson  at  the  present  time  and  the  respondent  company  is 
willing  to  continue  to  do  so  In  the  future.  No  complaint  is 
made  with  reference  to  the  passenger  service.  The  total  rev- 
enues derived  by  the  respondent  company  from  incoming  and 
outgoing  business  at  Lampson  have  materially  declined  during 
recent  years  and  apparently  show  a  downward  tendency  at 
this  time.  The  construction  of  a  station  building  and  the 
maintenance  of  a  regular  agent  would  probably  absorb  the 
whole  of  these  revenues,  if  not  more,  making  due  allowance 
for  average  operating  ex;:oenses  and  the  customary  return  on 
the  investment. 

Held:  That  in  view  of  these  and  similar  facts  petition  be  denied. 

Petitioner  is  a  farmer  residing  near  Lampson  on  the  line  of  the 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway,  in  Washburn 
county.  Petitioner  complains  that  the  respondent  railway  com- 
pany does  not  maintain  a  depot  at  Lampson,  and  does  not  employ 
a  regular  agent  at  that  station.  The  petition  further  recites  that 
the  business  conducted  at  said  station,  especially  in  view  of  the 
increase  in  business  which  will  result  from  the  establishment  V>f 
a  regular  depot  and  agent,  is  sufficient  to  warrant  such  a  step 
being  taken  by  the  company,  and  that  the  convenience  of  the  pa- 
trons of  the  railway  company  will  be  very  greatly  served  thereby. 
The  petitioner  is  joined  by  F.  S.  Hoisington  and  Ole  Olson,  also 
farmers  residing  near  Lampson.  Finally,  the  petition  asserts  that 
another  petition,  containing  the  names  of  seventy  farmers,  has 
been  sent  to  one  of  the  higher  officials  of  the  railway  company, 
praying  for  the  construction  of  a  depot  and  the  maintenance  of  an 
agent. 

The  answer  of  the  respondent  recites  that  a  telegraph  and 
block  signal  office  is  now  located  at  Lampson ;  that  a  day  telegraph 
operator  is  in  charge,  and  that  said  office  is  used  by  passengers 
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as  a  waiting  room.  That  the  store  of  the  Lampson  Mercantile 
Company  is  located  a  short  distance  from  the  telegraph  office,  and 
is  also  used  as  a  waiting  room  for  passengers ;  that  F.  L.  Lamp- 
son  of  the  said  firm  acts  as  a  special  ticket  agent  of  the  railway 
company  on  a  commission  basis ;  that  the  construction  of  a  depot 
at  Lampson  would  cost  $2,300,  and  that  the  business  done  at  that 
place  does  not  justify  either  this  expenditure  or  the  additional  ex- 
penditure incurred  through  the  maintenance  of  a  regular  agent; 
that  the  entire  passenger  and  freight  business  done  at  Lampson 
for  the  year  ending  April  30,  1909,  amounted  to  less  than  $2,000 
and  consisted  chiefly  of  carload  freight,  which  has  been  and  still 
is  handled  at  Lampson  in  the  same  manner  as  it  is  handled  at 
other  points. 

The  hearing  was  held  in  the  office  of  the  Railroad  Commission 
on  Feb.  8,  1910.  R.  L.  Kennedy  appeared  for  the  respondent. 
No  one  appeared  for  the  petitioner. 

Lampson  is  located  6.3  miles  from  Trego  to  the  south,  and  4.9 
miles  from  Lakeside  to  the  north,  all  stations  on  that  part  of 
respondent's  line  lying  between  Spooner  and  Superior.  What  is 
called  the  village  of  Lampson  appears  to  contain  three  dwelling 
houses,  a  land  office,  a  combination  church  and  school,  and  the 
store  of  the  Lampson  Mercantile  Company. 

While  petitioner  was  unable  to  appear  at  the  hearing,  he  sub- 
mitted a  verified  statement,  of  which,  under  the  circumstances, 
brief  notice  may  be  taken.  In  this  statement  it  is  alleged  that 
the  operator's  house  at  Lampson  is  only  8  feet  long  by  6  feet 
wide  and  that  it  contains  no  chairs  for  persons  waiting  for  trains ; 
that  the  store  of  the  Lampson  Mjercantile  Company  is  a  small 
structure  containing  only  one  chair  in  the  part  assigned  to  wait- 
ing passengers;  that  the  said  Mercantile  Company  transacts  no 
business  on  Sundays,  and  that  the  place  is  neither  lighted  nor 
heated.  Presumably  the  latter  applies  ohly  to  Sundays.  How- 
ever, petitioner  does  not  desire  to  emphasize  the  passenger  serv- 
ice, but  directs  attention  chiefly  to  the  freight  service.  He  al- 
leges that  it  is  necessary  to  drive  from  six  to  fifteen  miles  over 
bad  roads  in  order  to  send  or  receive  freight  to  and  from  Trego 
or  Spooner.  Petitioner  calculates  that  an  agent  can  be  secured 
at  $65  per  month,  and  estimates  that  it  will  be  possible  for  the 
company  to  save  out  of  the  revenues  collected  at  Lampson  from 
$10  to  $12  a  month,  which  he  thinks  would  be  sufficient  to  pay  for 
a  suitable  depot  building  within  five  years.     It  is  further  asserted 
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that  the  logging  business  has  been  declining  and  will  have  to  be 
superseded  by  farming,  which  will  have  the  eifect  of  increasing 
the  permanent  freight  business  transacted  at  Lampson. 

The  testimony  offered  on  behalf  of  respondent  in  a  general 
way  established  the  statements  set  forth  in  the  answer.  It  is 
pointed  out  that  while  a  block  signal  station  is  maintained  at 
Lampson  at  the  present  time  during  the  day  period,  it  may  be- 
come necessary  in  the  not  distant  future  to  make  it  a  signal  sta- 
tion for  the  night  period,  and  that  it  is  not  impossible  that  the 
place  will  have  to  be  discontinued  as  a  signal  station. 

As  showing  the  amount  of  business  transacted  at  Lampson,  re- 
spondent submitted  a  statement  of  earnings  for  the  twelve  months 
ending  Nov.  30,  1906,  and  for  the  twenty  months  ending  Dec.  31, 
1909.  For  the  year  ending  Nov.  30,  1906,  the  revenues  derived 
from  the  freight  forwarded  and  received  amounted  to  $1,958.79, 
while  the  receipts  from  ticket  sales  and  cash  fares  amounted  to 
$546.27,  making  a  total  of  $2,505.06.  For  the  twenty-months 
period  ending  Dec.  31,  1909,  the  revenues  derived  from  freight 
forwarded  and  received  amounted  to  $1,966.00,  while  the  receipts 
from  passengers  during  that  period  aggregated  $1,414.49.  By 
re-grouping  these  statements  by  months,  so  as  to  secure  the  total 
revenues  for  two  12-months  periods  ending  Nov.  30,  1906,  and 
Nov.  30,  1909,  respectively,  the  following  results  are  arrived  at: 


12  mos.  period  ending 
Nov.  30, 1906 

12  mos.  pnriod  endintr 
Nov.  30.  1909. 

Revenues 

Averafire 
per  mo. 

Revenues 

Average 
per  mo. 

Difference 

Frelirht  

81,058  79 
887  29 

8163  23 
73  94 

81.212  65 
546  27 

810106 
45  52 

-4    746  14 

Pa8sen(;er 

341  02 

ToUl 

82.846  08 

8237  17 

81,758  92 

8146  57 

-$1,067  16 

From  the  above  statement  it  will  be  observed  that  the  average 
receipts  from  freight  and  passenger  business,  incoming  and  out- 
going, fell  from  $237.17  per  month  in  1906  to  $146.57  in  1909. 
Assuming  the  operating  expenses  of  the  respondent  to  the  amount 
to  60  per  cent  of  the  gross  earnings,  which  is  somewhat  less  than 
they  actually  are,  there  would  be  left  out  of  the  total  receipts  at 
Lampson  station  a  little  over  $700  as  a  contribution  to  the  surplus 
from  operation,  out  of  which  the  company  must  pay  interest  on 
bonds,  dividends  on  stock,  and  taxes.  Respondent  asserts  that  it 
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would  cost  $2,300  to  erect  a  depot  at  Lampson.  Petitioner  esti- 
mates the  monthly  salary  of  an  agent  at  $65.  Whatever  the 
amount  of  the  salary  to  the  agent,  station  supplies  and  other  ex- 
penses might  be,  it  would  probably  exceed  by  a  substantial  amount 
the  estimated  total  surplus  from  operation  at  Lampson,  estima- 
ting this  on  the  basis  of  the  company's  general  business.  In  other 
words,  whichever  way  the  calculation  is  made,  it  seems  practi- 
cally certain  that  all  of  the  gross  revenues  of  the  company  de- 
rived from  its  business  transacted  at  Lampson  would  be  more 
than  consumed  by  the  direct  operating  expenses  incurred  on  ac- 
count of  business  at  Lampson,  and  the  expenses  incurred  directly 
as  the  result  of  the  establishment  of  the  proposed  station  and  the 
maintenance  of  the  agent.  It  is  not  to  be  inferred  from  this  line 
of  calculation  and  reasoning  that  the  Commission  assumes  that  at 
every  station  on  a  line  of  railway  the  people  doing  business  at 
such  station  are  entitled  to  all  the  conveniences  and  facilities 
which  can  be  established  through  the  expenditure  of  the  whole 
of  the  revenues  accruing  from  the  business  at  such  station.  We 
do  not  apprehend  that  it  can  be  seriously  maintained  that  the 
adequacy  of  service  and  facilities  can  be  measured  by  such  a 
standard.  In  fact,  within  certain  reasonable  limitations  it  is  per- 
haps more  true  to  say,  that  what  constitutes  reasonably  adequate 
facilities  at  a  particular  point  is  quite  as  independent  of  as  de- 
pendent upon  the  revenues  derived  by  a  railway  company  from 
the  business  transacted  by  it  at  such  point.  But  if  a  financial 
test  is  to  be  applied,  even  to  a  limited  extent,  it  is  obvious  that 
the  financial  showing  made  by  Lampson  is  by  no  means  such  as 
to  suggest  the  fairness  of  contructing  a  depot  and  maintaining  an 
agent  at  that  point.  Lampson  is  apparently  in  a  situation  similar 
to  that  in  which  many  other  small  places  throughout  the  northern 
part  of  the  state  find  themselves.  The  timber  supply  is  dimin- 
ishing, if  not  exhausted,  resulting  in  a  constantly  decreasing  re- 
turn from  freight  business,  and  generally,  also,  passenger  busi- 
ness; and  farming  developments  have  not  gone  far  enough  to 
aflFord  a  considerable  amount  of  freight  traffic,  nor  have  the  set- 
tlers become  numerous  enough  to  aflFord  an  appreciable  passenger 
business.  Farmers  who  reside  in  these  sections  of  the  state 
doubtless  feel  the  inconvenience  resulting  from  the  necessities  of 
the  situation.  One  cannot  help  but  sympathize  with  them.  Roads 
are  generally  poor  and  long  hauls  trying  and  expensive.  If,  how- 
ever, this  Commission  were  to  order  railway  companies  operating 
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throughout  the  northern  part  of  the  state  to  maintain  regular  de- 
pots and  agents  at  all  points  like  Lampson,  it  would  become  a 
great  burden  upon  such  companies,  probably  bearing  unjustly 
upon  them,  and  in  the  long  run  relatively  handicapping,  if  not 
crippling  them  in  the  larger  work  of  assisting  in  the  development 
of  the  more  sparsely-settled  sections  of  the  state.  At  the  pres- 
ent time  the  respondent  railway  company  receives  and  delivers 
both  carload  and  less  than  carload  freight.  There  is  no  com- 
plaint with  reference  to  the  passenger  service.  Under  these  cir- 
cumstances it  would  seem  that  the  reasonable  needs  of  the  farm- 
ing community  surrounding  Lampson  could  be  met.  There  is 
doubtless  some  inconvenience  in  the  case  of  less  than  carload  ship- 
ments, but  these,  according  to  the  testimony,  are  relatively  insig- 
nificant ;  however,  small  as  they  may  be,  they  must  be  adequately 
taken  care  of.  There  is  nothing  in  the  testimony  to  show  that 
the  railway  company  is  not  now  handling  carload  and  less  than 
carload  business  in  a  satisfactory  manner.  It  is  as  much  in  the 
interest  of  the  petitioner  and  others  similarly  situated,  and  of  the 
general  public,  as  it  is  in  the  interest  of  the  railway  company,  to 
exercise  all  reasonable  economy,  especially  in  those  branches  of 
the  service  where  economy  can  be  exercised  without  injury  and 
unreasonable  inconvenience  to  the  public.  The  facts  applicable 
to  this  case  show  conclusively  that  an  order  requiring  the  re- 
spondent railway  company  to  construct  a  depot  and  maintain  an 
agent  at  Lampson  would  result  not  only  in  absorbing  all  of  the 
company's  revenues  at  Lampson,  but  also  in  throwing  more  bur- 
den upon  the  traffic  of  the  line  as  a  whole.  While  it  is  conceiv- 
able that  this  might  be  justifiable  in  relatively  rare  cases,  we  do 
not  believe  that  this  case  at  Lampson  is  such  a  case. 

It  is  our  judgment  and  determination  that  such  suflScient  rea- 
sons do  not  exist  to  warrant  this  Commission  in  ordering  the 
construction  of  a  depot  and  maintenance  of  an  agent  at  Lamp- 
son. 

It  is  Therefore  Ordered,  That  this  petition  be  and  it  is  here- 
by dismissed. 
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EDEN  INDEPENDENT  LIME  AND  STONE  COMPANY 

VS. 
CHICAGO  AND  NORTH  WESTERN  RAILWAY  CO. 

UNION  LIME  COMPANY. 

NAST  BROS.  LIME  AND  STONE  COMPANY 

Interveners. 


'SubTTuitted  Dec.  i7.  1909.    Decided  March  2-^,  1910. 


Re-hearing  to  afford  Interveners  an  opportunity  to  present  their  ob- 
jections to  the  order  of  the  Commission  requiring  the  re- 
spondent railway  company  to  construct  a  spur  track  from 
one  of  the  tracks  now  serving  interveners  to  the  lime  kiln  or 
kilns  operated  or  to  be  operated  by  the  petitioner.  Inter- 
veners allege  that  the  capacity  of  the  present  tracks  is  fully 
taxed  by  their  own  business  and  that  the  serving  of  the  peti- 
tioner over  any  one  of  these  tracks  would  cause  great  incon- 
venience, loss  and  damage. 

Held:  That  the  original  track  or  tracks  constructed  for  Interveners  by 
the  respondent  railway  company  are  an  integral  part  of  the 
railway  company's  system,  and  that  interveners  have  no  more 
right  to  use  said  tracks  than  any  other  citizen  who  may 
desire  their  use;  that  the  allegation  of  over-crowding  the  ex- 
isting tracks,  if  valid,  does  not  lie  against  the  petitioning  in- 
dustry, but  against  the  respondent  railway  company,  which 
is  required  by  law  to  provide  reasonably  adequate  service, 
and  that  if  in  this  case  the  inconvenience  should  rise  to  the 
degree  of  inadequacy  of  service,  the  respondent  company  will 
be  expected  to  make  that  service  adequate  in  any  manner 
deemed  by  It&elf  to  be  most  feasible;  that  the  spur  track 
herein  ordered  be  located  along  the  line  apparently  agreed 
upon  as  the  most  feasible  route  at  the  time  of  the  re^hear- 
ing,  unless  the  parties  interested  select  another  route;  that 
under  the  easements,  by  virtue  of  which  the  original  track 
was  constructed,  the  railway  company  may  be  required  to 
extend  its  track  to  petitioner's  quarry,  which  lies  on  a  'quar- 
ter section  of  land  embraced  in  said  easements  and  for  the 
benefit  of  which  said  easements  were  granted  by  the  pro- 
prietors of  the  land  to  the  railway  company. 

This  proceeding  was  had  upon  a  petition  for  re-hearing  filed 
by  the  Union  Lime  Co.  and  Nast  Bros.  Lime  &  Stone  Co.  Peti- 
tioners allege  that  they  have  large  sums  of  money  invested  in 
their  respective  plants ;  that  the  spur  track  to  which  an  extension 
had  been  ordered  by  the  Commission  to  serve  the  Eden  Inde- 
pendent Lime  &  Stone  Co.  and  other  tracks  ccMinected  therewith 
off  the  main  line,  had  been  constructed  for  the  solepurpose  of 
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serving  the  two  petitioners  herein ;  that  the  capacity  of  the  spur 
tracks  was  fully  taxed  by  the  industries  of  petitioners,  and  that 
an  additional  industry  connected  therewith  would  congest  facili- 
ties and  inflict  heavy  damages  upon  petitioners;  that  since  peti- 
tioners had  not  been  parties  to  the  proceeding  culminating  in  the 
order  in  the  above  said  matter,  such  order  should  be  suspended 
and  petitioners  herein  be  given  an  opportunity  to  be  heard. 

The  hearing  was  held  in  the  oflSce  of  the  Railroad  Commission 
at  Madison,  Dec.  17,  1909.  Ecke  &  Hughes  appeared  for  the 
petitioner.  W,  G.  Wheeler  appeared  for  the  Chicago  &  North 
Western  Railway  Company,  and  George  Lines  for  the  Union 
Lime  Company  and  the  Nast  Brothers  Lime  &  Stone  Company. 
The  Chicago  &  North  Western  Railway  Company  in  reality  ap- 
peared as  a  neutral  party,  it  did  not  oppose  the  petition  of  the 
Independent  Company,  and  expressed  its  willingness  to  do  what- 
ever the  Commission  might  direct. 

Four  different  plans  for  a  connection  with  the  main  line  of  the 
Chicago  &  North  Western  were  mentioned  at  the  heiring.  The 
testimony  bore  directly  on  each  of  these  plans,  and  it  may  be  well 
to  summarize  the  plans  before  discussing  the  testimony. 

Plan  1.  A  direct  connection  with  the  main  line,  giving  peti- 
tioner a  separate  spur  for  the  entire  distance  to  the  main  line. 

Plan  2.  A  connection  with  the  main  spur  just  west  of  the  junc- 
tion with  the  main  line. 

Plan  3.  An  extension  of  the  storage  track  of  the  Union  Lime 
Company,  being  the  plan  embodied  in  the  order  of  the  Commis- 
sion. 

Plan  4.  A  connection  with  the  Union  Lime  Company's  load- 
ing track  at  a  point  east  of  the  switch  between  the  loading  track 
and  the  storage  track,  thereby  locating  the  extension  between  the 
storage  track  and  the  office  of  the  Union  Lime  Co.,  from  where 
it  runs  in  substantially  the  same  direction  as  is  suggested  in  the 
previous  plan. 

All  feasible  solutions  of  the  situation  fall  under  one  or  the 
other  of  the  four  plans  mentioned.  An  extension  of  the  wood 
track  or  of  any  other  track  leading  to  the  Union  Lime  Company's 
buildings  or  yards  is  considered  impracticable  and  so  admitted 
by  petitioners.  So  far  as  the  Chicago  &  North  Western  Railway 
Company  is  concerned,  any  plan  is  acceptable,  provided  the  safety 
of  operation  on  the  main  line  is  not  prejudiced.  Representatives 
of  the  company  at  the  hearing  expressed  themselves  as  being, dis- 
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interested  parties  and  willing  to  abide  by  any  solution  of  the 
matter  which  the  Commission  might  determine. 

Plan  1  was  not  considered  seriously.  Serious  objections  are 
raised  against  it  on  account  of  the  increased  danger  of  operation 
by  virtue  of  an  additional  connection  with  the  main  line.  Pas- 
senger trains  run  by  there  at  high  rates  of  speed,  and  other  con- 
ditions, top(^raphical  and  mechanical,  render  a  serious  considera- 
tion of  this  plan  as  a  solution  impossible. 

Plan  2  is  offered  by  interveners  as  being  the  best  solution  of 
the  diflSculty.  Petitioner  objects  to  it  because  it  involves  an 
additional  crossing  of  the  highway,  thereby  increasing  the  danger 
to  the  traveling  public.  The  length  of  the  spur  would  make  the 
extension  unusually  expensive,  and  the  nature  of  the  country  to 
be  traversed,  and  the  wide  detour  that  would  become  necessary, 
help  to  increase  this  cost  materially.  It  is  pointed  out  that  the 
topography  of  the  territory  through  which  the  spur  would  have 
to  be  brought  is  such  that  the  laying  of  a  spur  is  exceedingly  dif- 
ficult, and  the  general  route  of  the  extension  would  have  to  be 
very  close  to  dwellings  situated  in  the  neighborhood. 

Plan  3  represents  the  solution  embodied  in  the  previous  order 
of  the  Commission.  Interveners  object  to  it  on  the  ground  that 
the  serving  of  an  industry  located  to  the  west  would  seriously  in- 
terfere with  the  conduct  of  their  own  business.  As  evidence  of  this 
interference,  the  experience  of  the  Nast  Brothers  Lime  and  Stone 
Company  is  cited.  An  officer  of  that  company  testified  that  the 
extension  of  the  spur  westward  to  the  Union  Lime  Company's 
works  seriously  interfered  with  their  own  operations,  causing 
delays  of  several  hours  in  the  spotting  of  cars  by  reason  of  switch- 
ing operations  to  the  Union  Company's  plant.  This  interference 
became  so  serious  that  the  lime  kilns  had  to  be  moved.  The 
amount  of  business  of  the  two  companies  at  present  is  large 
enough  to  warrant  the  conclusion  that  a  further  extension  west- 
ward would  result  in  greater  interference  than  was  experienced 
on  account  of  the  previous  extension. 

Figures  were  submitted  to  show  the  carload  business  of  these 
two  companies.  Nast  Brothers  Lime  and  Stone  Company  is  al- 
leged to  have  shipped  in  554  carloads,  mostly  wood,  and  shipped 
out  1,566  carloads  in  the  year  ending  Nov.  30,  1909.  The  Union 
Lime  Company's  carload  business  for  the  year  ending  Nov.  1, 
1909,  aggregated  2.221  cars,  distributed  as  follows: 
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Lime 1,347 

Stone 372 

Wood 467 

Coal 16 

Merchandise,   etc 1^ 

Total 2, 221 

The  largest  shipments  in  any  one  month  were  161  cars  of  lime 
in  June,  106  cars  of  stone  in  October,  and  143  cars  of  wood  in 
January.  The  total  number  of  carloads  received  and  shipped 
out  for  the  same  twelve  month  period  were  as  follows : 

Carload*  Moiled. 


In 

Out. 

Total. 

November 

68 
91 
132 
16 
30 
11 
13 
15 
13 
18 
(>4 
31 

81 
71 
44 

48 
90 
142 
169 
205 
197 
175 
241 
256 

149 
162 
J76 
64 
120 
153 
182 
220 
210 
193 
305 
287 

December 

JaDuiiry 

February 

March 

April 

Miiy.::;:;:;;;:::;:::;;: ";:;::::::::::::::: 

J  uiie 

July 

AufruHt 

September  

October 

Total 

502 

1,719 

2,221 

Figures  were  also  submitted  to  show  the  largest  number  of 
cars  moved  in  one  day,  and  the  dates  upon  which  those  record 
shipments  were  made  were  specified.  According  to  those  figures 
the  following  days  represent  the  heaviest  shipping  days  during 
the  year: 

Cam  Moved  in  One  Day. 


In. 

Out. 

Total. 

November  20 

23 

22 

27 

4 

7 

3 
3 
2 
2 
4 
9 
6 
11 
11 
14 
12 
11 

26 

December  30 

25 

January  18 

29 

February  3 ; ...  . 

6 

March  1 

11 

April  26 

9 

May  4 

5 

11 

Juno  21 

n 

July  Id 

11 

Au{ru!*t.30 

14 

September  6 

14 
14 

26 

October  20 

25 

On  the  part  of  petitioner  it  is  pointed  out  that  the  possibility 
of  interference  with  the  Union  Lime  Company's  business  cannot 
be  judged  by  the  Nast  Brothers  Lime  and  Stone  Company's  ex- 
perience, since  the  latter's  lime  kilns  were  at  the  time.g^^|jgj  SyKS'DOQlc 
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sion  was  made  located  alongside  of  the  main  spur  upon  which 
all  of  the  switching  was  necessarily  done.  At  present,  however, 
the  Union  Ume  Company  has  six  tracks  running  into  its  works 
and  two  of  them,  one  paralleling  the  other,  are  used  for  the  load- 
ing of  lime.  Inasmuch  as  the  total  output  of  the  company's  kilns 
cannot  exceed  six  carloads  a  day,  there  is  plenty  of  rocm  on  what 
is  known  as  the  loading  track  to  load  six  cars.  The  storage 
track  would  therefor  be  open  for  switching  beyond  this  place  to 
petitioner's  works. 

Respondent  testified  that  the  two  tracks  are  practically  neces- 
sary for  the  loading  of  lime.  It  has  been  the  practice  in  the  past 
to  load  through  from  one  track  to  the  other  by  spotting  two  tiers 
of  cars  parallel  to  each  other.  The  distance  of  wheeling  is  there- 
by decreased.  The  uncertainty  of  knowing  when  the  switching 
crews  will  pull  out  cars  also  makes  it  necessary  to  have  more 
space  available  than  would  be  the  case  if  the  switching  were  done 
at  stated  times,  and  the  work  of  dumping  the  kilns,  cooling  the 
lime,  and  loading  the  same  could  be  timed  accurately  to  meet  the 
switching  schedule.  Furthermore,  on  Sundays  no  switching  is 
done,  and  it  is  necessary  to  have  double  the  supply  of  cars  avail- 
able. 

Petitioner  points  out  that  no  switching  would  be  done  to  his 
works  on  Sundays  so  that  it  would  not  matter  whether  the  stor- 
age track  were  blockaded  on  that  day  or  not.  He  contends  fur- 
ther that  the  practice  of  loading  through  cars  on  the  loading  track 
into  cars  on  the  storage  track  is  a  matter  of  convenience  to  re- 
spondent but  not  of  absolute  necessity. 

Respondent  pointy  to  its  needs  with  respect  to  shipping  in  and 
storing  wood  as  another  obstacle  to  the  extension  proposed.  It 
is  pointed  out  that  at  times  aM  of  respondent's  tracks  are  occupied 
to  some  extent  by  carloads  of  wood.  Most  of  the  wood  is 
shipped  in  during  the  winter  months  and  it  is  claimed  that  as 
high  as  from  30  to  40  cars  have  been  received  in  a  day,  although 
the  records  submitted  appear  to  show  only  29.  Considerable 
time  is  occupied  in  unloading,  and  there  must  be  sufficient  room 
to  spot  the  cars  while  the  unloading  is  going  on.  At  the  same 
time  the  switching  operations  of  the  railroad  crews  must  not  be 
interfered  with.  The  amount  of  wood  shipped  in  is  estimated 
at  from  5,000  to  7,000  cords.  Respondent  denies  that  there  is 
sufficient  room  for  storing  more  than  a  few  thousand  cords  along 
the  wood  track.    Other  parts  of  the  yards  must  be  utilized  for 

Digitized  by  VjOOQIC 


EDEN  IND.  LIME  AND  STONE  CO.   V,  C.  &  N.  W.  R.  CO.         793 

this  purpose,  particularly  those  which  are  nearest  to  the  kilns 
and  which  lessen  the  delay  incident  to  hauling  fuel  great  distances. 
Both  sides  of  the  storage  track  are  used  for  this  purpose. 

Witnesses  for  the  interveners  estimate  the  damage  resulting 
from  the  interference  with  their  business  by  virtue  of  the  ex- 
tension proposed  under  this  plan,  at  from  $25,000  to  $40,000. 
The  possibility  of  further  demands  by  industries  to  the  west 
must  be  considered  in  estimating  the  damage,  according  to  tes- 
timony introduced. 

Plan  4  involves  a  connection  at  a  point  east  of  the  most  west- 
erly switch.  According  to  this  plan  the  extension  will  be  several 
hundred  feet  longer  and  therefore  more  costly,  but  petitioner 
stands  ready  to  accept  the  terms  which  would  be  imposed  upon 
it  if  this  solution  of  the  difficulty  should  be  suggested  by  the 
Commission.  From  the  present  storage  track  and  intervener's 
ofiSce  building,  from  where  the  extension  must  come,  is  a  dis- 
tance of  about  35  feet,  leaving  sufficient  room  for  an  additional 
track.  Interveners  object  to  this  plan  also,  because  it  will  br;ng 
the  track  too  close  to  the  office  building,  will  take  away  some  of 
the  ground  now  used  for  piling  wood,  and  will  probably  be  used 
by  the  switching  crew  ultimately  as  nothing  more  tha.i  a  storage 
tra?k.  Petitioner  shows  that  the  territory  immediately  adjacent 
to  the  present  wood  track  will  hold  considerably  more  wood  than 
has  been  admitted  by  interveners.  The  wood  could  be  piled  more 
economically,  and  the  piling  area  could  be  enlarged  by  simply 
moving  a  chicken  coop  which  now  is  recognized  as  the  limits  of 
the  wood  yard. 

Since  the  re-hearing  in  this  case,  the  Commission  has  decided 
another  case  which  practically  determines  the  present  issues  as 
outlined  in  the  testimony  and  defined  in  the  briefs.  It  is  the 
case  of  the  Hickerson  Roller  Mill  Covipany  v.  Northern  Pacific 
/?.  Co,,  ante,  p.  395,  from  which  we  quote  the  following : 

"At  the  time  of  the  construction  of  the  spur  track  in  question 
there  were  two  statutes  in  effect  in  this  state  relating  to  the  con- 
struction and  operation  of  industrial  tracks,  viz. :  sec.  1831a  and 
sec.  1802.  The  former  section  authorizes  railway  companies  to 
construct  spur  tracks  to  industries  and  to  exercise  the  power  of 
eminent  domain  when  necessary  to  acquire  the  right  of  way  for 
such  tracks.  A  track  constructed  under  the  provisions  of  this 
statute  becomes  an  integral  part  of  the  railway  system  and  must 
be  operated  for  the  benefit  of  the  public  or  any  individual  re- 
quiring the  service  of  the  same,  although  constructed  primarily  to 
serve  a  single  industry.     C.  &  N.  IV,  R,  Co,  v,  Morehouse(r^22^^1^ 
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Wis.  1 ;  Rib  River  Laiid  Co,  v,  Vpham  Mfg.  Co.  et  al.  1  W.  R. 
C.  R.  739. 

"Sec.  1802  enables  the  owner  of  any  industry  situated  within  the 
yard  limits  of  any  station  or  terminus  to  construct  his  own  track 
from  such  industry  to  the  railroad  and  connect  therewith  within 
such  limits.  The  maintenance  and  operation  of  the  track,  for 
the  benefit  of  the  owner,  is  imposed  upon  the  railway  company, 
but  the  cost  of  such  maintenance  and  operation  must  be  borne  by 
the  owner.    Bartlett  v.  C.  &  N.  IV.  R.  Co.  96  Wis.  335. 

"Many,  if  not  most,  industrial  tracks  have  been  laid  down  and 
are  operated  under  express  contracts  entered  into  by  the  owners 
of  industries  with  the  railway  companies,  and  the  character  of 
such  tracks  and  the  purposes  to  which  they  may  be  devoted  are 
referable  to  the  terms  of  such  contracts.  Maginnis  v.  Knicker- 
bocker Ice  Co.  112  Wis.  385.  Independent  of  any  contractual 
provision  to  the  contrary,  if  a  railway  company  acquires  the  right 
of  way  for  a  spur  track  to  one  or  more  industries,  either  by  private 
grant,  donation  or  otherwise,  and  lays  its  tracks  thereon  and  oper- 
ates the  same,  we  apprehend  that  it  could  not  be  seriously  doubted 
that  such  tracks  were  constructed  pursuant  to  sec.  1831a  and, 
hepce,  a  part  of  the  railway  system,  even  if  the  same  were  so 
situated  as  to  be  available  for  service  only  to  a  single  industry. 
The  maintenance  and  repair  of  such  tracks  could  no  more  be  im- 
posed upon  the  owner  of  the  industry  than  the  maintenance  and 
repair  of  any  other  portion  of  the  company's  tracks.  The  mere 
fact  that  the  owner  of  the  industry  served  may  have  contributed 
to  the  original  construction  of  the  tracks  as  an  inducement  to  the 
company  to  exercise  the  right  conferred  upon  it  by  sec.  1831a, 
would  not  in  itself,  in  our  judgment,  change  the  character  of  the 
tracks  from  public  ones  to  private  ones.  In  the  case  of  the 
acquisition  of  the  right  of  way  by  eminent  domain,  no  question 
of  the  character  of  the  tracks  could  be  raised,  and  upon  principle 
it  would  seem  that  the  manner  of  securing  the  right  of  way  could 
not  operate  to  change  the  character  of  the  tracks,  in  the  absence 
of  any  private  contract  provision  specifying  and  limiting  the  pur- 
poses for  which  the  same  could  be  used.  In  other  words,  when 
there  is  no  private  contractual  limitation  upon  the  use  of  the  spur 
track  by  the  railway  company  constructing  it,  the  same  becomes  a 
part  of  its  railway  system  and  must  be  maintained  and  operated 
accordingly  for  the  benefit  of  any  and  all  persons  who  may  re- 
quire the  services  thereof."  (pp.  400,  401). 

The  agreements  between  the  railway  company  and  Mitchell 
and  Nast  place  no  limitations  upon  the  use  of  the  tracks.  They 
merely  provide  that  the  easements  are  granted,  contingent  upon 
the  construction  of  the  side  track,  and  shall  continue  in  effect  as 
long  as  the  railway  company  shall  operate  and  maintain  them. 
We  therefore  confirm  the  conclusion  arrived  at  in  qur  original  de- 

igitized  by  vjjOC 


EDEN  IND.  LIME  AND  STONE  CO.   V.  C.  A  N.  W.  B.  CO.         795 

cision,  to  the  effect  that  "for  the  purposes  of  this  proceeding  the 
spur  track  or  tracks,  built  in  conformity  with  the  contracts  above 
alluded  to,  are  a  part  of  the  railway  network  of  the  Chicago  & 
North  Western  Railway  Company  and  in  every  respect  subject 
to  the  provisions  of  ch.  481,  Laws  of  1909." 

The  Eden  Independent  Lime  and  Stone  Company  is  the  pres- 
ent applicant.  It  is  certainly  possible,  if  not  probable,  that  other 
petitioners  may  appear  in  the  future.  The  spur  track  or  tracks 
in  question  cannot  be  devoted  to  the  exclusive  use  of  the  inter- 
veners in  this  case,  nor  to  the  exclusive  use  of  any  other  party 
or  parties,  but  must  be  kept  open,  to  be  used  by  any  and  all  pres- 
sent  and  future  applicants.  An  extension  of  one  of  the  existing 
side  tracks  to  the  kilns  of  the  Eden  Independent  Lime  and  Stone 
Company  cannot  be  used  by  this  company  alone  to  the  exclusion 
of  all  others,  but  each  company  is  entitled  to  use  these  tracks  on 
equal  terms  with  all  present  and  future  users. 

The  matter  of  alleged  inconvenience  to  existing  users,  the 
Union  Lime  Company  and  Nast  Brothers  Lime  and  Stone  Com- 
pany, and  claims  of  damage  to  the  business,  was  disposed  of  in 
the  final  conclusions  arrived  at  above.  There  can  be  no  valid 
claim  for  damages  arising  out  of  the  granting  of  the  right  of 
equal  use  of  a  public  railway  to  another.  Inconvenience  may  re- 
sult. If  this  reaches  the  degree  of  unreasonableness  and  reduces 
the  railway  facilities  to  the  limit  of  unreasonable  inadequacy,  it 
becomes  the  duty  of  the  railway  company  to  make  such  facilities 
adequate.  Allegations  of  this  character  lie  against  the  railway 
company,  and  not  against  the  petitioning  industry,  for  the  statute 
imposes  upon  railway  companies  the  duty  of  providing  reason- 
ably adequate  facilities.  If  the  serving  of  additional  industries 
from  the  same  track  or  tracks  causes  the  service  to  any  or  all 
of  them  to  become  unreasonably  inadequate,  it  devolves  upon  the 
railway  company  to  make  it  adequate. 

It  is  also  contended  that  no  order  can  be  made  requiring  the 
railway  company  to  connect  the  proposed  spur  with  any  track 
other  than  the  main  line,  or  to  extend  the  existing  spur.  This 
is  based  upon  the  theory  that  the  statute  contemplates  only 
branches  connected  with  the  main  line.  Sec.  1797 — 11m  1,  pro- 
vides that, 

"Everv  railroad  shall  acquire  the  necessary  rights  of  way  for, 
and  shall  construct,  connect,  maintain  and  operate  a  reasonribl> 
adequate  and  suitable  spur  track,  whenever  such  spur  track  does 
not  necessarily  exceed  two  miles  in  length,  is  P^^^^ricallyr^^^^QTp 
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pensable  to  the  successful  operation  of  any  existing  or  prc^oscd 
mill,  elevator,  storehouse,  warehouse,  dock,  wharf,  pier,  manu- 
facturing establishment,  lumber  yard,  coal  dock  or  other  industry 
or  enterprise,  and  its  construction  and  operation  is  not  unusually 
unsafe  and  dangerous,  and-  is  not  unreasonably  harmful  to  public 
interest." 

Subdivision  2  of  said  section  requires  the  party  or  parties 
primarily  to  be  served  by  such  track  to  pay  for  the  right  of  way 
and  construction,  and  specifies  the  conditions  and  manner  of 
payment. 

Subdivision  3  of  such  section  reads  as  follows: 
"3.  Whenever  such  spur  track  is  so  connected  with  the  main 
line,  as  herein  provided,  at  the  expense  of  the  owner  of  such 
proposed  or  existing  mill,  elevator,  storehouse,  warehouse,  dock, 
wharf,  pier,  manufacturing  establishment,  lumber  yard,  coal  dock, 
or  other  industry  or  enterprise,  and  any  person,  firm,  corporation, 
or  association  shall  desire  a  connection  with  such  spur  track,  ap- 
plication therefor  shall  be  made  to  the  commisson,  and  such  per- 
son, firm,  corporation,  or  association  shall  be  required  to  pay  to 
the  person,  firm,  corporation,  or  association  that  shall  have  paid  or 
contributed  to  the  primary  cost  and  expense  of  acquiring  the  right 
of  way  for  such  original  spur  track,  and  of  constructing  the  same, 
an  equitable  proportion  thereof,  to  be  determined  by  the  commis- 
sion, upon  such  application  and  notice,  to  the  persons,  firms,  cor- 
porations, or  associations  that  have  paid  or  contributed  toward  the 
original  cost  and  expense  of  acquiring  the  right  of  way  and  con- 
structing the  same." 

Prior  to  the  enactment  of  the  foregoing  statute  only  owners  of 
industries,  located  within  the  yard  limits  of  any  station,  could 
construct  lines  leading  from  such  industries  to  the  tracks  of  the 
railway  and  connect  them  therewith  within  such  limits.  Sec. 
1802.  Other  industries  were  dependent  upon  the  railway  com- 
pany for  such  facilities.  Sec.  1831a.  The  safety  of  operation  of 
the  road  was  the  reason  that  compulsory  switch  connections  with 
tracks,  at  the  instance  of  private  parties,  were  confined  to  the 
yard  limits  of  stations,  because  in  such  places  there  are  usually 
side  tracks  with  which  such  connections  may  be  made  without 
cutting  into  the  main  line,  and  furthermore  the  switches  are  at 
such  points  within  the  observation  of  the  station  employes,  and 
their  condition  is  at  all  times  subject  to  inspection,  and,  in  case 
of  neglect  by  train  crews  to  properly  throw  them  after  use,  or, 
in  case  of  being  tampered  with  by  others,  the  matter  may  be 
remedied  and  accidents  avoided. 

Every  side  connection  with  the  main  line  of  a  railroad  is  a 
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possible  danger  point  in  the  operation  of  the  road  and  public  in- 
terest requires  that  as  few  as  possible  of  such  connections  be 
made.  The  policy  of  the  law  in  past  legislation  has  recognized 
this  and  hence  the  limitation  upon  the.  rights  of  private  parties 
to  compel  connections  of  private  industrial  tracks  with  the  pub- 
lic tracks  of  the  railways.  The  statute  here  in  question,  while  ex- 
tending the  rights  of  private  persons  in  the  matter,  recognizes 
that  such  connections  outside  of  station  yards  may  be  a  menace 
to  the  operation  of  railroads  because  they  are  not  under  the  sur- 
veillance of  the  employes  of  the  road  and  subject  to  their  control 
at  all  times;  and,  therefore,  the  statute  provides  that  such  in- 
dustrial tracks  may  not  be  required  unless  the  operation  and  con- 
struction thereof  is  "not  unusually  unsafe  and  dangerous."  In 
Jefferson  Ice  Co,  v,  C.  &  N,  W,  R,  Co,  2  W.  R.  C  R.  431,  the 
order  requiring  a  track  to  be  constructed  and  operated  under  the 
provisions  of  this  statute  provides  for  personal  supervision  of 
the  switch  by  a  special  attendant. 

If  the  objection  of  interveners  should  prevail,  the  result  would 
be  to  defeat,  in  a#great  measure,  the  purpose  of  the  act  and  to 
create  evils  greater  than  those  the  statute  was  designed  to  remedy. 
In  the  instant  case  we  should  either  be  obliged  to  establish  an- 
other switch  connection  with  the  main  line  within  a  short  dis- 
tance of  the  existing  one,  or  deny  the  petitioner  the  facilities  it 
needs  to  carry  on  its  business.  As  two  openings  in  the  main  line 
within  so  short  a  distance  would  greatly  increase  the  hazard  of 
operation  of  the  road,  the  petition  could  probably  not  be  granted 
without  providing  an  attendant  at  the  switch,  the  cost  of  which 
would  be  prohibitive  of  the  service  required  by  the  petitioner. 
It  would  thus  occur  that  one  competitor  could  put  another  out 
of  business  because  of  inability  of  the  latter  to  acquire  shipping 
facilities  upon  the  same  terms  as  the  former.  No  construction 
should  be  placed  upon  the  statute  which  would  lead  to  such  re- 
sults, unless  the  plain  language  of  the  statute  renders  it  impera- 
tive. We  do  not  believe  the  construction  contended  for  would  be 
permissible,  regardless  of  the  consequences  mentioned,  for  the 
reason  that  the  statute  does  not  contemplate  that  every  industrial 
spur  therein  provided  for  shall  be  connected  with  the  main  line. 
It  speaks  in  general  terms,  and  "spur  track"  or  "spur"  has  a  defi- 
,  nite  meaning  in  the  art  of  railroading.  According  to  Camp,  an 
authority  on  such  terms,  "by  the  term  'Spur'  or  'Stub  track'  is  usu- 
ally meant  a  side  track  which  is  connected  to  another  track  with 
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only  one  switch."  According  to  none  of  the  authorities  on  railroad 
nomenclature  is  a  *'spur  track"  or  "side  track"  necessarily  con- 
nected with  a  main  line.  Nor  is  the  provision  in  the  first  subdi- 
vision of  the  section  above  quoted  in  any  way  thus  limited  by  the 
third  subdivision  thereof.  The  latter  expressly  provides  that 
when  such  an  industrial  spur  is  to  be  connected  with  a  spur  from 
the  main  line,  constructed  under  the  provisions  of  the  statute  here 
involved,  contribution  must  be  made  by  the  party  proposing  to 
make  the  connection  to  the  party  who  paid  for  the  primary  spur 
to  the  main  line. 

Since  the  first  proceeding  it  has  been  ascertained  that  the  agree- 
ments relating  to  the  easements,  filed  in  this  case  by  the  railway 
company  at  the  request  of  the  Commission,  embrace  the  land 
upon  which  the  quarries  and  kiln  of  the  Independent  Lime  and 
Stone  Company  are  located.  In  view  of  this  fact,  no  condemna- 
tion proceedings  are  necessary  to  secure  a  right  of  way,  an  ease- 
ment for  which  was  secured  simultaneously  with  the  easements 
for  the  rights  of  way  now  used  in  connection  with  the  existing 
tracks.  Furthermore,  the  agreements  in  question  apparently  re- 
quire the  Chicago  &  North  Western  Railway  Co.  to  construct, 
maintain  and  operate  a  side  track  to  petitioner's  kiln  and  quarries. 
Hence,  no  order  will  be  made  requiring  a  deposit  to  cover  the 
cost  of  construction  of  the  proposed  side  track  nor  the  giving  of 
a  bond  for  the  same. 

It  has  also  been  ascertained  that  a  track  can  be  constructed  for 
the  petitioner  which  will  serve  it  equally  well  and  which  will 
not  interfere  at  all  or  not  as  much  with  the  business  of  the  in- 
terveners as  the  spur  track  ordered  in  the  original  decision.  It 
appears  to  have  been  generally  agreed  at  the  re-hearing  that  a 
track  located  parallel  with  interveners'  storage  track  and  connect- 
ing with  the  original  side  track  at  some  point  between  the  switch 
service,  the  storage  track,  and  the  switch  now  serving  the  track 
leading  into  the  Nast  Brothers'  plant,  would  not  interfere  ma- 
terially with  interveners'  business  and  serve  petitioner  equally 
well.  The  Commission  accepts  this  view  and  will  order  accord- 
ingly. The  order  given  below  will  supersede  the  whole  of  the 
original  order. 

In  accordance  with  the  judgments  and  determinations  expressed 
above, 

It  ts  Ordered.  That  the  Qiicago  &  North  Western  Railway 
Company  construct  a  spur  track  to  the  quarries  and  Win  of  the 
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Eden  Independent  Lime  and  Stone  Company,  which  spur  track 
is  to  be  located  parallel  with  the  present  storage  track,  far  enough 
to  the  north  thereof  to  comfortably  clear  the  oflSce  and  other 
buildings  and  to  connect  with  the  original  side  track  at  some  point 
between  the  switch  serving  said  storage  track  and  the  switch  now 
serving  the  track  leading  into  the  Nast  Brothers'  plant ;  provided, 
that  nothing  herein  shall  prevent  the  various  parties  interested 
from  agreeing  upon  a  different  location  and  connection  of  the 
spur  track  ordered  herein. 

Thirty  days  is  deemed  a  reasonable  period  of  time  within 
which  to  comply  with  this  order. 
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Every  point  taken  by  the  Commission  has  been  included  In  the  index- 
digest  whether  essential  to  the  decision  or  not.  Wherever  feasible  the 
exact  language  used  by^the  Commission,  both  in  the  dicta  and  in  the  de- 
cisions, has  been  embodied  in  the  digest  so  taac  for  practical  purposes 
reference  back  to  the  decision  will  in  most  cases  be  unnecessary. 


ABANDONMENT  OF  ROAD  OB  POBTION  THEBEOF 

See  Railroads;    Stbeet  Railways. 

ACCOUNTING 

COST  ACCOUNTING— ELECTRIC  UTILITIES. 

Determination  of  unit  costs — Apportionment  of  expenses  between 
fixed  and  variable  expenses. 

1.  Expenses,  such  as  taxes,  depreciation  and  insurance,  it  is  clearly 
seen,  depend  largely  upon  the  capacity  of  the  plant  and,  therefore,  are 
to  a  great  extent  fixed  expenses.  Other  expenses  are  directly  propor- 
tional to  the  amount  of  current  sold;  they  increase  as  the  output  In- 
creases and  fall  off  as  the  output  becomes  less.  These  expenses  are 
known  as  variable  or  running  costs,  and  under  this  head  are  placed 
such  items  as  fuel,  oil,  waste,  and  certain  portions  of  repairs  and  labor. 
In  re  Application  Cumberland  Municipal  Electric  Lighting  Plant,  1909, 
4  W.  R.  C.  R.  214,  219. 

2.  The  cost  of  supplying  electric  service  is  properly  divided  Into  fixed 
and  variable  portions,  i.  e.,  expenses  varying  directly  with  the  capacity 
at  the  station  or  the  demand  determining  that  capacity,  and  expenses 
varying  directly  with  the  output  of  the  plant.  State  Journal  Printing 
Co.  et  al.  V.  Madison  Gas  c€  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  686. 

Determination  of  unit  costs — Apportionment  of  expenses  between 
fixed  and  variaMe  expenses — Apportionment  among  con- 
sumer, demand  and  output  expenses. 

3.  In  many  instances  it  has  been  found  that  when  the  demand  and 
the  output  are  each  charged  with  all  direct  items  of  expense,  and  when 
the  overhead  expenses,  such  as  the  cost  of  the  management,  taxes, 
depreciation,  and  interest  on  the  investment,  are  allotted  between  the 
demand  and  the  output  cost  on  the  basis  of  the  respective  sums  of  the 
items  directly  charged  to  these  classes,  the  results  obtained  are  such 
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that  they  can  be  safely  used  as  the  basis  for  rates.  This  method  or  sim- 
ilar methods  ars  often  used  1-y  accountants  In  making  the  separations 
to  question.  In  other  cases,  again,  the  uicst  satisfactory  results  have 
been  obtained  when  the  demand  is  charged  with  the  interest  on  the 
investment,  depreciation,  taxes  and  a  few  minor  items,  and  when  the 
output  is  charged  with  tho  remaining  ex;)enses.  This  method  appears 
to  have  been  used  ^y  both  operators  and  engineers.  In  the  main  it 
would  seem  to  rest  on  the  theory  that  the  demand  charge  consists  of 
those  chaiges  which  go  en,  whether  the  plant  is  In  operation  or  not. 
There  are  a!so  ether  methods  of  separation  in  use,  but  the  two  jusc 
desciibed  appear  to  be  the  most  common,  though  frequently  modified 
in  accordance  with  the  local  conditions.  These  moditications  in  some 
Instances  go  so  far  as  to  embrace  a  third  class  for  the  operating  ex- 
penses, a  class  that  is  supposed  to  include  all  expenses  which  depena 
on  or  are  peculiar  to  the  consumer.  All  cf  this  goes  to  show  that  local 
conditions  cannot  be  disregarded  in  making  these  apportionments  when 
made  for  rale-making  purposes.  State  Journal  Printing  Co.  et  al.  v. 
Madison  Gas  d-  hUctric  Co.  1910,  4  \V.  R.  C.  R.  iT04,  662. 

4.  Under  consun.ers  direct  expenses  are  included  items  that  are  of 
such  a  nature  as  to  be  pe(u!iar  to  each  consumer  or  dependent  on  the 
consumer.  Among  such  items  are  found  the  cost  of  placing,  moving, 
maintaining  and  reading  meteis,  all  or  a  part  of  the  gratuitous  worK 
that  is  performed  and  part  of  the  line  and  pole  maintenance.  These 
items  are  all  found  under  distribution.  The  consumer  expenses  further 
Include  all  of  the  direct  costs  of  collection.  The  expenses  depending 
directly  on  the  demand  include  a  part  of  the  station  expenses,  as  weii 
as  a  part  of  the  expenses  cf  distribution;  while  the  expenses  depending 
directly  on  the  output  cover  the  greater  part  of  the  station  expenses 
and  a  considerable  proportion  of  the  cost  of  distribution.  It  should  be 
borne  in  mind  that  the  proportion  cf  the  total  direct  expense  that 
should  be  assigned  to  the  consumer,  the  demand  and  the  output,  vary 
with  the  conditions  under  which  the  plant  is  operating,  tstatc  Journal 
Printing  Co.  ct  cJ.  v.  Madiscn  Gas  d-  Ehctrw  Co.  1910,  4  W.  R.  C.  K. 
501,  C65. 

Determination  of  unit  costs — Apportionment  of  expenses  betnctn 
fi.re(l  and  variable  (.rpenses — Apportionmei{t  amon{f  con- 
sum(r,  demand  and  output  (xpenses — Further  apix)rtioH- 
ment  among  different  defHirtments  of  the  serriee. 

5.  The  best  and  lairest  way  to  separate  the  indirect  or  overhead  ex 
penses  would  seem  to  be  to  apportion  them  in  proportion  to  the  dire^^ 
expenses.  This  is  the  method  most  frequently  used  in  some  form  In 
other  industries  where  cost  accounts  are  kept.  State  Journal  Printing 
Co.  et  al.  V.  Madiscn  Gas  d-  F^lretrie  Co.  1910,  4  W.  R.  C  R.  501, 
6G4-665. 

Determination  of  unit  costs — Operating  data  necessary  for  com- 
puting costs. 

6.  In  addition  to  a  full  and  correct  statement  of  the  operating  ex- 
penses, classified  accordinej  to  their  nature  and  distributed  over  tlje 
different  departments  of  the  service,  it  is  also  necessary,  in  order  to 
compute  such  costs  per  unit  as  may  be  of  assistance  in  fixing  Just  rates, 
to  have  as  many  other  operating  statistics  of  the  plants  as  it  is  possible 
to  obtain.  That  is,  full  data  should  be  had  of  the  current  generated, 
sold,  and  unaccounted  for;  of  the  maximum  demand  of  the  station  by 
each  department:  of  the  relation  of  the  demands  to  the  connected  load: 
of  the  seasonal  variations  in  current  consumed;  ancl  of  the  proportion 
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of  the  connected  load  of  the  various  classes  of  consumers  that  should 
be  regarded  as  active  or  which  should  bear  the  demand  charges.  State 
Journal  Printing  Co.  ct  al.  v.  Madison  Gas  d-  EUvtric  Go.  1910,  4  W. 
R.  C.  R.  501,   67u. 

Determination   of   unit   cost^ — Prorating  of  fixed  and  variable 

exj/enses. 

7.  The  importance  of  a  correct  separation  of  the  demand  and  output 
expenses  is  chiefly  found  In  the  fact  that,  in  computing  the  costs  per 
unit  for  rate  making  purposes,  that  part  of  the  expenses  which  depends 
upon  the  demand  should  be  distributed  over  the  demand,  or  on  the 
active  load,  while  that  part  of  the  expenses  which  depends  upon  the 
output  should  be  distributed  over  the  sales.  In  other  words,  from  a 
theoretical  point  of  view  each  consumer  should  contribute  to  the  de- 
mand charges  in  proportion  to  his  demand  upon  the  plant,  and  he 
should  also  share  in  the  output  expenses  in  proportion  to  the  amount 
of  current  he  uses.  The  two  items  together  should  make  up  the  total 
amount  he  is  charged  for  the  services  he  receives.  In  actual  practice, 
however,  competitive  and  other  conditions  are  frequently  encountered 
under  which  sales  so  computed  may  require  many  modifications  if  cer- 
tain classes  of  customers  are  desired  ty  the  plants.  State  Journal 
Printing  Co.  ct  al.  v.  Madison  Oas  <t  Elutric  Co.  1910,  4  W.  R.  C.  R. 
GOl,  663. 

8.  Proper  assessment  of  the  variable  or  output  costs  of  production  is 
easily  and  equitably  made.  Kilowatt  hours  used  by  each  consumer  are 
readily  obtained  by  the  ordinary  recording  watt  meter  readings,  and 
the  sum  total  of  these  readings  becomes  the  divisor  of  the  total  output 
operating  cost.  It  is  true  that  a  considerable  item  of  this  cost  lies  in 
the  current  lost  before  consumer's  house  service  is  reached,  and  that 
these  losses  are  greater  for  consumers'  premises  further  removed  from 
the  central  station  than  those  on  adjacent  property.  Such  costs  of  dis- 
tribution, however,  even  though  directly  proportionate  lo  the  factor  of 
distance,  are  properly  prorated  over  the  entire  kilowatt  hours  sold. 
State  Journal  Printing  Co.  rt  al.  v.  Madison  Gas  d-  Elrrthe  Co.  1910, 
4  W.  R.  C.  R.  501,  686. 

9.  The  distribution  of  fixed  or  demand  costs,  on  the  other  hand,  is  a 
more  difficult  matter.  Such  charges  are  only  properly  apportioned 
when  each  consumer  is  charged  for  the  part  of  the  demand  occasioned 
ly  him  at  the  time  of  the  station  peak.  Since  such  peak  demands  fre- 
quently shift,  as  the  company  develops  or  fails  to  develop  its  off-peak 
bus1ne83,  a  distribution  of  the  burden  of  capacity  costs  is  only  fair  to 
individual  consumers  when  they  are  given  compensation  for  economics 
they  effect  by  a  more  diversified  use  of  future  service;  afid  is  only  fair 
to  the  company  when  it  assists  in  the  campaign  for  greater  sales  and  a 
higher  load  factor  State  Journal  Printing  Co.  v.  Madison  G'as  rf  Elcc- 
irict  Co.  1910,  4  W.  R.  C  R.  501,  686-687.  « 


COST    ACCOUxNTLXG— PrAS    UTILITIES. 

Determination  of  unit  eosts — Apportionment  and  prorating  of 

expenses  to  determine  the  eost  per  unit  of  the  eonsumer, 

the  output,  and  the  total  expense. 

10.  The  data  necegsar>    to  arrive  at  unit  costs  of  gas  service  are: 

first  the  separation  of  total  costs  into  consumer  and  output  costs,  and 

second  the  units  to  which  these  costs  apply.     There  is  some  question 

whether  the  proper  divisor  of  total  consumer  expenses  is  the  number 
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of  consumers  or  the  number  of  meters.  Some  of  the  Items  included  in 
consumer  expense  depend  upon  the  number  of  meters,  others  on  tbe 
number  of  consumers,  and  stlU  others  vary  as  much  with  one  as  the 
other.  The  margin  seems  to  be  in  favor  of  the  number  of  meters.  The 
consumer  expense  is  a  part-of  the  fixed  cost  to  the  company  of  carrying 
a  consumer,  irrespective  of  whether  gas  is  actually  used  or  not.  The 
output  expense  represents  the  additional  cost  incurred. if  gas  is  used, 
the  amount  of  the  cost  varying  directly  with  the  amount  of  gas  con- 
sumed. The  consumer  expense,  plus  the  output  cost  of  the  gas  used  by 
a  consumer,  is  the  total  cost  to  the  company  of  furnishing  him  with 
gas  service.  State  Journal  Printing  Co.  et  al.  v.  Madison  Oas  d  Elec- 
tric Co.  1910,  4  W.  R.  C.  R.  501,  735,  736-737. 

COST   ACCOUNTING— GAS   AND   ELECTRIC  UTILITIES. 

Dctcrnmuiiion  of  unit  costs — Apporlionyncnt  of  expenses  between 
different  plants — General  expenses. 

11.  The  method  of  allotting  general  expenses  equally  between  two 
plants  would  be  fair  if  both  plants  made  the  same  demand  upon  the 
management.  If,  on  the  other  hand,  their  demand  upon  it  is  not  equal, 
then  it  would  not  seem  to  be  fair.  State  Journal  Printing  Co.  et  aJ.  v. 
Madison  Gas  d  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  592. 

12.  The  fairest  basis  for  the  apportionment  of  the  general  expenses 
between  two  plants  so  situated  as  those  involved  in  the  case  under  con- 
sideration would  seem  to  be  their  respective  demand  upon  the  man- 
agement as  measured  by  the  direct  expenses  of  each  plant.  The  man- 
agement, as  the  name  implies,  is  directing  the  operations,  and  the 
amount  of  effort  and  ability  that  is  required  for  such  direction  would 
seem  to  depend  very  closely  upon  the  other  operating  expenses.  State 
Journal  Printing  Co.  et  al.  v.  Madison  Oas  d-  Electric  Co.  1910,  4  W.  R. 
C.  R.  501,  592 

Determination  of  unit  co.^is — Apportionment  of  expenses  between 
(Uffe'^ent  plants — Taxes. 

13.  Taxes  c.e  based  on  values  and  should  therefore  be  apportioned 
accordingly  between  the  respective  plants.  State  Journal  Printing 
Co.  t>:  al.  V.  Madison  Gas  d  Elrctrir  Co.  1910.  4  W.  R.  C.  R.  501,  594. 

COST  ACCOUNTING,— TELEPHONE  UTILITIES. 

Determination  of  unit  costs — Apportionment  of  expenses  among 
the  different  exchanger. — Apportionment  of  miscellaneous 

advertising  and  canvassing  expenses. 

14.  In  the  case  under  consideration  the  expenses  of  miscellaneous  ad- 
vertising and  canvassing  have  been  apportioned  to  the  various  ex- 
changes on  the  basis  of  direct  expenses  Incurred  by  each  exchange  for 
that  purpose.  This  method  results  In  unusual  portions  of  miscellaneous 
advertising  and  canvassing  being  charged  against  an  exchange  in  years 
during  which  that  exchange  is  incurring  unusual  expenditures  for  ad- 
vertising and  canvassing.  In  other  words,  the  more  each  exchange  ex- 
pends directly  for  advertising  and  canvassing,  the  more  it  is  made  to 
bear  of  the  burden  of  indirect  advertising  and  canvassing  done  by  the 
company  as  a  whole.  It  is  apparent  that  the  relative  benefit  derived 
by  each  exchange  from  the  expenditure  of  money  by  the  company  as  a 
whole  does  not  vary  much  from  year  to  year.    It  therefore  appears  to 
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be  a  double  tax  upon  an  exchange  which  makes  unusual  direct  expendi- 
tures to  charge  it  indirectly  with  a  pro  rata  share  of  expenses  on  the 
basis  of  its  direct  expenses.  While  this  is  a  well  accepted  general  rule. 
It  has  its  necessary  exceptions.  Earnings  are  supposed  to  be  increased 
by  advertising  and  canvassing,  yet  they  do  not  fluctuate  as  between  the 
various  exchanges  in  so  marked  a  degree  as  do  expenses  for  advertising 
and  canvassing.  Hence,  earnings  probably  conjstitute  a  safer  and  more 
stable  basis  of  apportionment.  Columhus  Advancement  Association  v. 
Wis.  Tel.  Co.  1910,  4  W.  R.  C.  R.  414,  419. 

Determination  of  unit  costs — Apportionment  of  expenses  among 
the  different  exchanges  -Separation  between  toll  and 
exchange  expenses — Apportionment  of  miscellaneous 
maintenance  and  current  repair  expenses. 

15.  In  the  case  under  consideration  miscellaneous  maintenance  and 
current  repair  expenses  have  generally  been  apportioned  on  the  basis  of 
the  direct  expenses  for  salaries  and  wages  under  this  head.  This  basis 
is  probably  correct,  but  the  miscellaneous  has  usually  been  apportioned 
without  first  deducting  that  portion  of  the  total  current  repair  "direct 
salaries  and  wages"  which  belongs  to  toll,  and  the  total  amount  thus 
apportioned  has  then  been  charged  to  exchange.  By  first  deducting  the 
toll  portion,  the  exact  amount  apportionable  to  exchange  is  obtained. 
Columlfus  Advancement  Association  v.  Wis.  Tel.  Co.  1910,  4  W.  R.  G.  R. 
^14,  419. 

COST  ACCOUNTING— WATER  UTILITIES. 

Determination  of  unit  costs — Apportionment  of  expenses  between 
fixed  and  variable  expenses. 

16.  Before  the  proper  distribution  of  the  total  charges  for  water  can 
be  determined,  the  operating  expenses  must  be  separated  into  fixed  and 
variable  or  capacity  and  output  expenses.  City  of  Ashland  v.  Ashland 
Water  Co.  1909,  4  W.  R.  C.  R.  273,  289. 

Determination  of  unit  costs — Apportionment  of  expenses  on  the 
basis  of  investment  as  between  public  use  and  private 

or  domestic  use. 

17.  Another  question  requiring  attention  is,  whether  tlie  distribution 
of  the  burden  is  equitable  as  between  the  public  and  the  private  users. 
It  is  conceivable  that  a  schedule  of  rates  as  a  whole  may  be  reasonable, 
but  that  it  may  be  inequitable  as  to  the  charges  imposed  upon  different 
classes  of  consumers.  The  question  then  arises,  what  is  the  most  cor- 
rect way  of  determining  the  city's  share  of  the  fixed  expenses?  In  this 
respect  there  is  probably  no  safer  basis  of  apportionment  than  the  in- 
vestment. It  requires  no  demonstration  to  show  that  a  large  part  of  a 
water  plant  in  every  town,  where  the  city  is  a  user,  is  simply  held  in 
readiness  for  fire  protection.  It  may  not  be  called  into  use  very  often, 
yet  the  investment  is  there  and  is  held  in  constant  readiness.  In  the 
case  under  consideration  'iiS)  per  rent  of  the  capacity,  or  fixed  cost  of 
service,  should  be  charged  to  the  city  to  cover  the  cost  of  furnishing 
water  to  schools,  fountains,  other  public  buildings,  for  flushing,  and  for 
flres.  City  oj  Ashland  v.  Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273, 
286,  292,  295. 
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Determination  of  unit  costs — Apportionment  of  output  ex- 
penses between  public  and  private  conmmers. 

18.  For  the  output  expense  probably  no  better  basis  of  apportionment 
can  be  determined  than  the  consumption  by  various  classes  of  users. 
City  of  Ashland  v.  Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273.  295-296. 

Determination  of  unit  costs — Apportionment  of  cjrpenses  for 
private  eonsunurs  as  between  metered  and  flat  rate  con- 
sumers, 

19.  Having  apportioned  the  rest  of  service  to  public  and  private  con- 
sumers, the  next  step  is  to  separate  the  cost  apportioned  to  private  con- 
sumers as  between  metered  and  flat  rate  consumers.  The  capacity  cost 
is  probably  best  apportioned  on  the  basis  of  the  number  of  consumers. 
The  safest  basis  would  be  that  of  services,  classified  according  to  size. 
The  data  on  services,  however,  is  not  thoroughly  reliable,  and  since  a 
rough  calculation  on  that  basis  appears  to  arrive  at  about  the  same  re- 
sult as  the  consumer  basis  of  apportionment,  the  latter  cannot  be  far 
from  right.  The  variable  or  output  cost  is  probably  best  apportioned 
on  the  basis  of  estimated  consumption.  City  of  Ashland  v.  Ashland 
Water  Co.  1909,  4  W.  R.  C.  R.  273.  296. 

Determination  of  unit  costs — Prorafincf  of  fired  and  vanahle 
expenses. 

20.  Once  a  water  plant  is  in  operation,  there  are  few  expenses  which 
vary  with  the  output.  The  largest  portion  of  the  operating  expenses 
are  what  are  known  as  "capacity"  expenses.  They  are  properly  pro- 
rated among  consumers  on  the  basis  of  services,  or  the  number  of  the 
consumers.  City  of  Ashland  v.  Ashland  Water  Co.  1909,  4  W.  R.  C.  R. 
273,  289. 

21.  The  entire  community  derives  the  benefit  from  adequate  fire  pro- 
tection furnished  by  a  water  utility  and  the  cost  of  this  protection 
should  be  prorated  on  the  entire  tax-paying  population.  City  of  Ash- 
land v.  Ashland  Watn-  Co.  1909,  4  W.  R.  C.  R.  273,  297. 

UNIFORM   ACCOUNTS— ELECTRIC   UTILITIES. 

Opera  tin  (J  expr  use  aeeou  nts — Depreciation . 

22.  Depreciation,  as  has  been  explained  so  often  in  preceding  de- 
cisions, is  an  operating  expense  and  should  be  so  charged.  Practically 
all  parts  of  an  electric  plant  wear  out  or  are  made  useless  by  natural 
decay,  and  must  be  replaced  if  the  plant  is  to  continue  operations.  The 
cost  of  these  replacements  cannot,  in  the  long  run,  be  met  by  additional 
investments  by  the  owners,  for  this  would  in  time  so  swell  the  cost  of 
the  plant  that  the  interest  charges  upon  the  same  would  become  bur 
densome  to  the  consumers  of  current.  Nor  can  this  cost  often  be  taken 
out  of  the  profits  from  the  operation  cf  the  plant,  for  these  are  seldom 
higher  than  the  amount  required  to  cover  the  necessary  interest 
charges  upon  the  investment.  Ahout  the  only  v. ay  in  which  the  de- 
preciation can  be  provided  for,  therefore,  is  by  charging  it  against  the 
earnings,  that  is.  by  including  it  in  the  operating  expenses.  Such 
treatment  of  this  item  would  also  appear  to  be  proper,  for  depreciation 
is  an  operating  expense  and  is  generally  so  regarded  both  in  theory 
and  practice,  hi  re  Application  Xdrth  Milwaukee  Light  <f  Power  Co. 
1909,  4  W.  R.  C.  R.  89,  96. 
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UNIFORM  ACCOUNTS— GAS   UTILITIES. 

Construction  and  equipment  accounts, 

23.  Outlays  for  office  furniture,  etc.,  would  seem  to  belong  In  either 
the  construction  or  renewal  accounts,  or  partly  in  both  rather  than  in 
general  expenses,  ^tatc  Journal  Friniing  Co.  ct  al.  v,  Madison  Oas  <£• 
Electric  Co,  1910,  4  W.  R.  C.  R.  501,  .592. 

Operating  crpcn^sc  accounts. 

24.  The  expenses  of  fuel  appliances  and  connections  are  usually  In- 
curred in  order  to  secure  business  cr  customers.  They  are  of  the 
nature  of  advertising.  In  nearly  all  business  enterprises  outlays  of 
this  kind  are  classed  as  operating  costs.  What  is  true  in  this  respect 
in  other  lines  of  business,  is  probably  also  true  for  public  utilities. 
i^late  Jov^nal  Printing  Co.  et  al.  v.  Madison  Gas  d-  Electric  Co.  1910,  4 
W.  R.  C.  R.  501,  592-593. 

UNIFORM  ACCOUNTS— PUBLIC  UTILITIES. 

Operating  expense  accounts. 

25.  The  operating  expenses  should  include  all  legitimate  and  neces- 
sary outlays  for  the  operation  and  the  carrying  on  of  the  business  of 
the  plant,  but  no  more  than  this.  State  Journal  Printing  Co.  et  al.  v, 
Madison  Gas  rt  Elrctric  Co.  1910,  4  W.  R.  C.  R.  501,  653. 

Operating  expense  accounts — Depreciation. 

20.  Depreciation  should  be  provided  for  by  regular  annual  charges 
to  operating  expenses  and  credits  to  the  depreciation  accounts,  while 
renewals  should  be  charged  to  the  depreciation  account  only  when  actu- 
ally made.  State  Journal  Printing  Co.  et  al.  v.  Madison  Gas  d  Electric 
Co.  1910,  4  W.  R.  C.  R.  501,  559. 

Operating    expense    accounts — Railroad    Commission    expenses. 

27.  Since  expenses  incurred  by  a  utility  on  account  of  proceedings 
before  the  Commission  are  not  generally  of  annual  occurence,  it  seems 
that  the  greater  part  of  such  expenses  should,  for  the  purposes  of  a  rate 
investigation,  be  distributed  over  more  than  one  year.  In  fact  it  would 
hardly  be  just  to  the  consumers  to  include  all  such  items  in  the  costs 
upon  which  the  rates  for  an  indeterminate  period  in  the  future  are 
based.  State  Journal  Printing  Co.  et  al.  v.  Madison  Gas  d-  Electric  Co. 
1910,  4  W.  R.  C.  R.  501.  653.     • 

UNIFORM  ACCOUNTS— TELEPHONE  UTILITIES. 

Operating    expense    accounts — Railroad    Commission    expenses. 

28.  A  practice  was  adopted  ^y  the  respondent  company  of  distribu- 
ting the  legal  expenses,  caused  Vy  prcceedings  before  the  Commission, 
in  such  a  way  that  all  of  the  legal  and  traveling  expenses  incurred  in 
attending  to  matters  connected  .directly  with  a  proceeding  affecting  any 
exchange  were  charged  against  operating  expenses  at  such  exchange, 
but  the  larger  bills,  repn^senting  fees  of  attorneys  and  expenses  of  some 
of  the  expert  witnesses,  were  distributpd  generally  over  all  of  the  ex- 
changes in  the  state  as  an  overhead  charge.  The  Commission  regards 
this  practice  as  correct.  Many  matters  brought  up  in  a  proceeding  will 
not  have  to  be  discussed  or  gone  over  again  in  subsequent  proceedings, 
because  they  pertain  to  all  of  the  exchanges  in  the  state.  It  is  there- 
fore only  just  that  the  tees  for  highly  skilled  legal  talent  and  expert 
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witnesses  should  be  distributed  over  all  of  the  exchanges.    Payne  et  al 
V.  Wis.  Tel.  Co.  1909.  4  W.  R.  C.  R.  1,  52. 

ADVANCE  IN  BATES 

Bee  Rates. 

ADVANTAGE 

Bee    DlSCBIMINATION. 

AGREEMENTS 

Bee  Contract  of  Shipment. 

APPORTIONMENT 

Apportionment  of  expenses  between  fixed  and  variable  expenses  in  the 
determination  of  unit  costs  for  electric  utilities,  see  Accounting, 
1-5. 

Apportionment  of  expenses  between  fixed  and  Variable  expenses  in  the 
determination  of  unit  costs  for  electric  utilities,  apportionment 
among  consumer,  demand,  and  output  expenses,  see  Accounting, 
3-5. 

Apportionment  of  expenses  between  fixed  and  variable  expenses  in  the 
determination  of  unit  costs  for  electric  utilities,  apportionment 
among  consumer,  demand  and  output  expenses,  further  apportion- 
ment among  different  departments  of  the  service,  se^  Accounting,  5. 

Apportionment  of  expenses  between  fixed  and  variable  expenses  In  the 
determination  of  unit  costs  for  gas  utilities,  see  Accounting,  10. 

Apportionment  of  expenses  between  fixed  and  variable  expenses  in  the 
determination  of  unit  costs  for  gas  utilities,  apportionment  to  de- 
termine the  consumer,  the  output  and  the  total  costs,  see  Account 
ING,  10. 

Apportionment  of  expenses  between  fixed  and  variable  expenses  in  the 
determination  of  unit  costs  for  water  utilities,  see  Accounting,  16. 

Apportionment  of  expenses  for  gas  and  electric  utilities  among  different 
plants,  see  Accottntixo,  11-13. 

Apportionment  of  expenses  for  gas  and  electric  utilities  among  differ- 
ent plants,  distribution  of  general  expenses,  see  Accounting,  11-12. 

Apportionment  of  expenses  for  gas  and  electric  utilities  among  differ- 
ent plants,  distribution  of  taxes,  see  Accounting,  13. 

Apportionment  of  expenses  for  telephone  utilities  among  the  different 
exchanges,  see  Accolntinq,  14-15. 

Apportionment  of  expenses  for  telephone  utilities  among  the  different 
exchanges,  apportionment  of  miscellaneous  advertising  and  can- 
vassing expenses,  see  Accounting,  14. 

Apportionment  of  expenses  for  telephone  utilities  among  the  different 
exchanges,  separation  between  toll  and  exchange  expenises,  appor- 
tionment of  miscellaneous  maintenance  and  current  repair  ex- 
penses, see  Accounting,  15. 

Apportionment  of  expenses  for  water  utilities  on  the  basis  of  invest- 
ment as  between  public  use  and  private  or  domestic  use,  see  Ac- 
counting, 17. 

Apportionment  of  output  expenses  for  water  utilities  as  between  public 
and  private  consumers,  see  Accounting,  18. 

Apportionment  of  expenses  for  water  utilities  as  between  metered  and 
flat  rate  consumers,  see  Accounting,  19.  /^^^^r^T^ 
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APPRAISAL 

Methods  of  appraisal  of  the  property  of  public  utilities,  see  VALUi^TioN, 
42-44 

BALANCE  SHEETS 

As  matter  considered  in  the  valuation  of  public  utilities,  see  YaluA* 
TION,  5-6. 

BARE 

See  Tax  Bark. 

BEER 

Refund  on  shipments,  La  Crosse  to  Ellsworth  and  River  Falls,  Wis., 
see  Rates,  12;  Reparation,  19. 

Refund  on  shipment,  Milwaukee  to  Hurley,  Wis.,  see  Rates,  13;  Rep- 
aration, 35. 

Refund  on  shipment,  Milwaukee  to  South  Milwaukee,  Wis.,  see  Rates, 
14;  Reparation,  18. 

BEER  PACKAGES 

Sec  EiMPTY  Beer  Packages. 

BOAT 

6'ce  Motor  Boat. 

BOLTS 

Refund  on  shipments,  Ashland  to  Washburn,  Wis.,  see  Rates,  15;  Rep- 
aration. 50. 

Refund  on  shipments.  Two  Rivers,  Wis.,  from  Wisconsin  points,  see 
Reparation,  52. 

Refund  on  shipment  and  reduction  of  rates,  Embarras  to  Menasha, 
Wis.,  see  Rates,  16;  Reparation,  11. 

BOOK  VALXTE 

As  matter  considered  in  the  valuation  of  public  utilities,  see  Yai^uation, 
5-6. 

BOXES 

see  Empty  Cheese  Boxes. 

BRICK 

Refund  on  shipment,  Menomonie  to  La  Crosse,  Wis.,  see  Rates,  17; 
Reparation,  33. 

BUTTER  AND  EGOS 

Regulation  for  labels  on  freight  packages,  see  Labels,  1. 
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CAPACITY  COSTS 

Afi  element  considered  in  making  rates  for  electric  utilities,  see  BjLte3» 
68-78. 

CAPITALIZATION 

As  matter  considered  in  the  valuation  of  public  utilities,  see  Valua- 
tion, 7. 

Monopoly  privileges,  cannot  be  justly  capitalized  as  against  consumers, 
see  Valuation,  22. 

Relation  of  nominal  return  to  capitalization,  addition  of  intangible 
value  to  capitalization,  see  Return,  8. 

CAR  SERVICE 

Adequacy  of  street  car  service,  see  Stbeet  Railways,  5. 

CARLOAD  WEIGHTS 

See  Weights. 

CARRIERS 

See  also  Connecting  Carriers. 

Control  and  regulation  of  common  carriers. 

Power  of  state  to  regulate  charges,  see  Rates. 

Power  of  state  to  regulate  service  and  facilities,  see  Railroads;  Street 
Railways. 

'CARRIERS" 

See   Empty   Beer   Packages;    Empty   Cheese   Boxes. 

CHANGE  IN  CLASSIFICATION 

See  Classification. 

CHARGES 

See  also  Minimum  Charges;  Rates;  Terminal  Charges. 

Switching  charges,  see  Terminal  Charges. 

Transit  privilege,  charge  for  allowance  of,  see  Rates,  25,  26. 

CHEESE  BOXES 

See  Empty  Ciiei.se  Boxes. 

CITIES 

See  also  Municipalities. 

City  council,  consent  of,  necessary  for  abandonment  of  street  railway 
track  constructed  under  franchise  granted  by  such  council,  see 
Street  Railways,  2. 

Power  of  cities  with  respect  to  the  manner  of  construction  of  railway 
crossings  within  their  corporate  limits,  see  Street  Railways,  3,  4. 
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CLASS  BATES 

See  Ratks 

CLASSIFICATION 

CLASSIFICATION    IN    TELEPHONE    SERVICE. 

Classification  of  suhscrihers, 

1.  Complaint  was  made  that  the  charges  exacted  for  telephone  service 
at  the  Hortonville  exchange  of  the  Wisconsin  Telephone  Co.  are  dis- 
criminatory. This  complaint  grew  out  of  the  classification,  for  a  time, 
of  telephones  in  buildings  which  are  used  for  business  purposes  as  busi- 
ness telephones,  though  the  use  to  which  they  were  put  and  the  part  of 
the  building  in  which  they  were  installed  would  justify  only  residence 
rates.  Petitioner  maintains  that  not  all  were  raised  when  the  increased 
rates  were  put  into  effect.  Some  people  paid  the  increased  rates  and  oth- 
ers refused  to  do  so.  Some  of  those  who  refused  to  do  so  had  their 
telephones  removed,  while  others,  who  likewise  refused  to  pay  the  in- 
creased rates,  were  permitted  to  retain  their  telephones.  According  to 
the  testimony,  this  condition  grew  out  of  the  uncertainty  attaching  to 
the  construction  to  be  placed  upon  an  order  of  the  Commission  re- 
specting classification.  The  change  from  "buidings"  to  "premises"  in 
finding  6  of  the  Commission,  2  W.  R.  C.  R.  544,  cleared  up  the  situation. 
Davis  et  al.  v.  Wis.  Tel.  Co.  1909.  4  W.  R.  C.  R.  370,  373. 

2.  Complaint  was  made  of  unjust  discrimination  in  the  classification 
of  subscribers  at  the  Hortonville  exchange  of  the  Wisconsin  Telephone 
Co..  in  that  the  company  charges  a  higher  rate  for  business  than  for  resi- 
dence telephones.  This  allegation  challenges  the  entire  system  of  clas- 
sification of  telephone  subscribers  in  practically  every  exchange  in  the 
state  and  in  the  United  States.  While  this  classification  has  been  at- 
tacked before  the  Commission  in  a  few  relatively  minor  proceedings,  it 
has  never  been  put  upon  the  defensive  in  its  entirety.  It  is  possible 
that  classification  should  proceed  by  more  gradual  steps.  It  may  bo 
that  the  range  between  business  and  residence  telephones  is  too  great. 
It  is  conceivable  that  many  more  classes  tiian  now  prevail  will  be 
created.  Upon  these  matters  the  Commission  can  express  no  opinion 
at  the  present  time.  Propositions  as  revolutionary  as  these  must  be 
scrutinized  with  greatest  care  in  the  light  of  all  the  facts  which  can  be 
adduced  in  favor  of  or  against  them.  Nothing  but  a  special  Investiga- 
tion and  hearing  will  sufl!ice  to  this  end.  The  decision  upon  this  al- 
legation In  the  petition  is,  therefore,  held  in  abeyance  for  further  con- 
sideration. Davis  et  al.  v.  Wis.  Tel.  Co.,  1909,  4  W.  R.  C.  R.  370,  372- 
373.  383. 

CLASSIFICATION  SHEET 

See  SciiKDrLKs  or  Takiits. 


COKE 

Refund  on  shipment.  Green  Bay  to  Appleton,  Wis.,  see  R.\tks,  18; 
Reparation',  17. 

COLLATERAL  UNDERTAKING 

Collateral  undertaking  of  a  public  utility  when  not  affecting  preju- 
dicially the  reasonable  performance  of  its  duties  to  the  public, 
see  Public  Utilities,  2,  3;  Tklepiione  Utiijtikh,  l.jgjtized  by GoOqIc 
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COMBINATION  BATES 

Combination  business  and  residence  telephone  rate,  discriminatory 
tendency  of,  see  Rates,  ^. 

COMMERCIAL  CONDITIONS 

Relation  of  rates,  change  of  relation  to  which  business  has  been  ad- 
justed, see  Rates,  61. 

COMMISSION 

See  Railboad  Commission. 

COMMODITIES 

See  various  commodity  subject  headings. 

COMMODITY  BATES 

See  various  commodity  subject  headings;  also  Rates. 

COMMON  CARBIEBS 

See  Carriebs. 

COMPETITION 

Good  will,  applies  to  competitive  enterprises  only,  see  Good  Will. 

Telephone  utilities,  assumption  of  Public  Utilities  Law  that  telephone 
companies  are  subject  to  ordinary  laws  of  competition,  see  Tele- 
phone Utilities,  4. 

CONGENTBATION  BATES 

See  Rates. 

CONNECTING  CABBIEBS 

Joint  or  through  rates,  see  Rates,  6-9. 

Power  of  Commission  to  establish  joint  rates  between  carriers  in  cases 
where  there  Ls  no  mechanical  union  of  tracks  for  the  inter- 
change of  traffic,  see  Railroad  Commission,  11;  Rates,  6. 

Through  rates,  joint  or  through  rates,  see  Rates.  6-9. 

Train  schedules,  adjustment  of,  between  connecting  carriers  to  provide 
for  interchange  of  traffic,  see  Train  Service,  5. 

Duty  of  railroad  cominmcs  as  to  hUercka^n^c  of  traffic — Sta^'- 

utory  requirements. 
1.  Provision  is  made  in  the  Wisconsin  Statutes  for  the  interchange 
of  the  traffic  in  question  as  follows:  "Section  1797-11.  All  railroads 
shall  afford  all  reasonable  and  proper  facilities  for  the  interchange  of 
traffic  between  their  respective  lines  for  forwarding  and  delivering 
passengers  and  property,  and  shall  transfer,  switch  for  a  reasonable 
compensation  and  deliver  without  unreasonable  delay  or  discrimina- 
tion any  freight  or  cars,  loaded  or  empty,  destined  to  any  point  on  its 
tracks  or  any  connecting  lines;  •  ♦  • »»  city  of  Neenah  v.  Wiscon- 
sin Traction,  Light,  Heal  (C-  Power  Co,  et  al,  1910,  4  W.  R,  GvR.  471*  473. 
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2.  Hie  primary  purpose  of  the  statute  here  involved  (Wisconsin 
Statutes,  sec.  1797-11)  is  obviously  to  impose  upon  all  railroads  the 
duty  of  making  business  connections  with  each  other  at  all  points 
where  their  lines  are  so  located  with  respect  to  each  other  that  such 
connections  are  practicable  and  also  necessary  for  the  reasonable  ac- 
comodation of  the  shipping  and  traveling  public.  Physical  connection 
is  but  an  incident,  and  may  be  required  to  more  effectually  carry  out 
the  purpose  of  the  enactment  where  such  connection  is  feasible  and 
the  necessities  of  the  traffic  demand  it.  Thus,  in  case  of  the  through 
transportation  of  freight  in  carload  lots,  mechanical  union  of  tracks  is 
generally  Imperative,  for  otherwise  the  cost  of  transferring  freight 
from  one  line  to  the  other*  might  be  prohibitive  of  the  transportation; 
but  for  passenger  traffic,  from  points  on  one  line  to  points  on  another 
line,  physical  connection  of  tracks  is  not  necessarily  required,  as  cus- 
tomarily such  traffic  at  Junctional  points  changes  cars  and  at  terminals, 
where  no  common  station  or  depot  is  maintained,  is  carried  from  the 
station  of  one  line  to  that  of  the  connecting  line  by  means  of  vehicles 
or  other  transfer  agencies.  City  of  Neenah  v.  Wisconsin  Traction, 
Light,  Heat  d  Power  Co.  et  al.  1910.  4  W.  R.  C.  R.  471,  475. 

3.  The  use  of  the  words  "connecting  lines,"  as  denoting  physical  con- 
nections, is  found  in  Wisconsin  Statutes,  see.  1797 — 11,  where  the  duty 
of  transferring  and  switching  cars  destined  to  any  point  upon  any 
"connecting  lines"  is  imposed  upon  the  railway  companies.  But  the 
first  part  of  this  section  requires  that  the  companies  "shall  afford  all 
reasonable  and  proper  facilities  for  the  interchange  of  traffic  between 
their  respective  lines  for  forwarding  and  delivering  passengers  and 
property."  If  the  traffic  is  such  as  not  to  require  the  movement  of 
cars  from  the  tracks  of  the  initial  carrier  to  those  of  the  connecting 
carrier  in  order  to  transport  it  to  its  destination  on  the  line  of  the  lat- 
ter carrier,  it  would  not  be  necessary,  under  the  language  of  the 
statute,  for  the  roads  to  make  a  mechanical  union  of  tracks  for  the 
purpose  of  complying  with  the  requirement  to  furnish  ''reasonable  and 
proper  facilities  for  the  interchange  of  traffic."  However,  when  it  be- 
comes necessary  for  the  convenient  transportation  of  freight  in  car- 
load lots  that  the  tracks  of  connecting  lines  be  Joined,  it  is  the  duty 
of  the  railroads  to  make  track  connections,  and  on  failure  to  do  so  the 
Commission  may  order  such  connection  to  be  made  by  the  companies. 
City  of  Neenah  v.  Wisconsin  Traction,  Light,  Heat  d  Power  Co.  et  al, 
1910,  4  W.  R.  C.  R.  471,  476. 

What  constitutes  connecting  lines — Distinction  between  physical 
connection  and  business  connection. 

4.  As  expressed  in  the  opinion  of  the  court  in  the  Pennsylvania  case 
cited  (Philadelphia  d  E.  R.  Co,  et  al.  v.  C.  K.  Co.  et  al.  1866,  53  Penn. 
St,  20),  where  the  intention  of  the  legislature  is  to  use  the  word  "con- 
necting" to  express  a  mechanical  union  of  tracks  of  railroads,  the  lan- 
guage employed  is  generally  so  clear  as  to  leave  no  doubt  as  to  the 
meaning.  The  context  of  the  statutes,  in  which  the  terms  are  found, 
also  usually  indicates  whether  a  physical  connection  or  business  con- 
nection is  intended.  (Stlmson  Amer,  Stat.  sec.  8723  and  sec.  8724.) 
City  of  Neenah  v.  Wisconsin  Traction,  Light,  Heat  d  Power  Co.  et  al, 
1910,  4  W.  R.  C.  R.  471,  475. 

What  constitutes  connecting  lines — Mechanical  union  of  tracks 
and  business  connections   not   necessarily  concomitants. 

5.  In  transportation  parlance  the  terms  "connecting  lines,"  ''con- 
necting carriers,"  and  "through  lines"  are  used  synonymously,  and 
generally  to  denote  the  connection  of  the  business  of  one  carrier  with 
that  or  another  or  others.    In  the  case  of  railroads  they  are  f^^^f^H^Tp 
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ployed  to  signify  the  physical  connection  of  tracks.  The  relation  in 
which  these  terms  are  used,  in  speaking  of  railroad  transportation, 
usually  indicates  whether  business  connection  or  physical  connection 
of  lines  is  intended.  The  mechanical  union  of  tracks  and  business 
connection  are  not  necessarily  concomitants.  {Atchison  T.  d  8.  F.  R. 
Co.  V.  D.  ((•  N.  0.  R.  Co.  U^84,  110  U.  S.  667,  683.)  (Kentucky  it  Indiana 
Urhlgc  Co.  v.  L.  d-  X.  R.  Co.  1889,  37  Fed.  567.)  City  of  ycenah  v.  Wis- 
consin Traction,  Light,  Heat  <(■  Poirrr  Co.  ct  al.  1910,  4  W.  R.  C.  R.  471, 
473. 

What  coustitiifcs  conneelimj  linc:^ — Uailroad  lines  and  steamboat 
lines. 

6.  In  accordance  with  the  general  use  of  the  terms,  railroad  lines 
and  steamboat  lines  may  become  "connecting  carriers."  (Graham  d 
Ward  V.  Macon  D.  tt-  *S.  R.  Co.  1904,  120  Ga.  757.)  (Courieen  v.  Ka- 
nawha Dispatch  ct  al.  1901,  110  Wis.  610.)  (Moore  on  Carriers,  448, 
484.)  (1  Hutchinson  on  Carriers,  sec.  247.)  City  of  Neenah  v.  Wis- 
consin Traction,  Light,  Heat  <(•  Power  Co.  ct  al.  1910,  4  W.  R.  C.  R. 
471,  475. 

What  con-stilufcs  con nt cling  lines — Railroads  operating  roads  of 
different  gauges. 

7.  Railroads  operating  loads  of  different  gauges  may  also  constitute 
connecting  lines  within  the  ordinary  meaning  of  those  terms,  though 
mechanical  union  of  tracks  and  interchange  of  cars  upon  their  trucks 
are  impossible.  {United  states  v.  Geddes,  1904,  131  Fed.  452.)  (United 
States  V.  Colorado  d-  N.  W.  R.  Co.  1907,  157  Fed.  321.)  (Belt  R.  Co.  of 
C.  V.  United  States.  1909,  168  Fed.  542.)  (Philadelphia  d-  E.  R.  Co.  et 
al.  V.  C.  R.  Co.  et  al.  186C.  53  Penn.  St.  20.)  (Hampe  ct  al.  v.  Pittsburg 
<t  Birmangham  Traction  Co.  et  al.  1895,  165  Penn.  St.  468.)  (Altoona 
d  P.  C.  R.  Co.  V.  B.  C.  R.  Co.  et  al.  1896,  177  Penn.  St.  443.)  City  of 
Neenafi  v.  Wisconsin  Traction,  Light.  Heat  d-  Power  Co.  et  al.  1910. 
4  W.  R.  C.  R.  471,  474. 

^V7m/    eonstilnfes   eonmeting   lines — 7'erniinaJs  at    the   transfer 
point  mag  he  at  a  distance  from  each  other. 

8.  Carriers  may  form  connecting  lines  for  the  purpose  of  interchange 
of  traffic  although  their  terminals  at  the  transfer  point  be  at  a  distance 
from  each  other  and  an  intervening  transfer  agency  be  required  to  de- 
liver the  goods  from  one  carrier  to  the  other.  (Hooper  v.  C.  cf  N.  W.  R. 
Co.  1870,  27  Wis.  81.)  (Wood  v.  }f.  d-  St.  P.  R.  Co.  1871.  27  Wis.  541.1 
(Conkey  v.  M.  d-  St.  P.  R.  Crt.  1872,  31  WMs.  619.)  (Courteen  v.  Kanawha 
Dispatch  "t  al.  1901,  110  Wis.  610.)  City  of  Neenah  i\  Wisconsin  Trac- 
tion, Light,  Heat  d-  Poiver  Co.  rt  al.  1910,  4  W.  R.  C.  R.  471,  473-474. 

CONNECTING  LINES 

See  CoNNKCTiNr.  Carrii-ks. 

CONNECTIONS 

Sec  Switch  Cowkx^tions. 

CONSTITUTION 

Contract  whose  performance  depends  upon  the  continuance  of  a  fran- 
chise not  a  vested  interest  under  state  constitution,  sec  Vested 
Interksts,  1. 

Franchises,  subject  to  amendment  or  repeal  by  legislature  under  sec.  1, 
Art.  XI,  of  the  state  constitution,  sec  FIiaxciiises,  l-o./^^^^^T^ 
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COITSTRUCTION  AND   EQUIPMENT 

Construction  and  equipment  accounts  of  gas  utilities,  see  Accounting, 
23. 

CONSTRUCTION  MATERIAL 

Refund  on  shipment,  Columbia  or  Wedges  Creek  Jet.,  Wis.,  to  **end  of 
track"  at  Wedges  Creek  gravel  pit,  sre  Ratks,  19;  Reparation,  13. 

CONSTRUCTION  OP  STATUTES 

Public  Utilities  Law,  sections  construed,  sec  Funuc  Utilities  Law. 
Railroad  Law,  sections  construed,  ace  Railroad  Law. 

CONTRACT  OP  SHIPMENT 

Contract  for  different  rate  than  that  stated  in  puJ}iished  tan/)'. 

1.  The  fact  that  an  agent  of  the  railway  company  may  have  quoted 
a  different  rate  to  petitioner  than  the  one  provided  in  the  published 
tariff,  is  no  ground  for  a  recovery  of  the  amount  which  petitioner  was 
obliged  to  pay  in  excess  of  the  rate  so  quoted.  (Merrill  Woodenware 
Co.  I.  G.  M.  t(-  m.  P.  R.  Co.  1908,  3  W.  R.  C.  R.  54.  5.^).)  Barmy  v.  O.  B. 
d-  W.  H,  Co.  et  al.  1910,  4  W.  R.  C.  R.  775,  776. 

2.  Neither  the  shipper  nor  the  carrier  may  depart  from  the  rates  and 
charges  contained  in  the  published  schedules.  {Merrill  Woodenware 
Co  V.  C.  M.  t(-  8t.  P.  R.  Co.  1908,  3  W.  R.  C  R.  54,  55.)  Barney  v.  0.  B. 
it  W.  R,  Co.  et  al.  1910,  4  W-  R.  C.  R.  775,  777. 

Mistake  in  qxwting  rate. 

3.  Errors  in  billing,  or  erroneous  quotation  of  rates  by  agents  of  rail- 
way companies,  do  not  relieve  the  shipper  of  the  obligation  of  paying 
the  lawful  rates  prescribed  in  the  puolished  tariffs,  nor  are  the  railwa:y 
companies  for  any  such  reason  permitted  to  exact  less  than  such  rates. 
(Merrill  Woodefiware  Co.  v.  C.  M.  tt  tit.  P.  R.  Co.  1908,  3  W.  R.  C.  Jl.  54, 
56.)  (Mayer  v.  1.  C.  R.  Co.  et  al.  1909.  4  W.  R.  C.  R.  268,  269.)  Barney 
V.  G.  B.  tfc  W.  R.  Co.  et  al.  1910.  4  W.  R.  C.  R.  775,  777. 

CONTRACTS 

Contract  whose  performance  depends  upon  the  continuance  of  a  fran- 
chise not  a  vested  interest  under  state  constitution,  see  Vestkd 
Interb:sts,  1. 

Breach  of  contract — Damages  for — Commis.^ion  without  author- 
ity to  award. 

1.  The  Commission  is  not  a  (ouit  and  therefore  has  no  authority  to 
award  damages  for  breach  of  contracts  entered  into  by  public  utilities 
with  their  pations.  Ben  nd  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  150. 
154. 

Construction  of  contracts  not   within  jurisdiction  of  the  Com- 
mission. 

2.  The  construction  of  contracts  is  not  a  matter  within  the  juris- 
diction of  the  Commission.  The  courts  must  be  relied  upon  for  settling 
all  disputes  arising  out  of  contractual  relations.  City  of  Ashland  v. 
Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273,  300. 
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Contracts  for  telephone  service  and  facilities. 

3.  Complaint  was  made  that  the  contract  which  subscribers  at  the 
Hortonville  exchange  of  the  Wisconsin  Telephone  Co,  are  required  to 
sign  is  too  vague  and  ambiguous.  A  number  of  difficulties  arising  out 
of  the  wording  of  the  contract  were  cited  by  petitioner.  Assuming 
these  representations  to  have  been  correct,  nothing  was  introduced  In 
evidence  which  would  warrant  the  Commission  in  interfering  with  the 
form  of  contract.  Held,  that  the  contract  is  primarily  a  matter  within 
the  power  and  discretion  of  the  company.  The  Commission  has  no 
power  to  interfere  with  it  unless  Its  terms  are  contrary  to  good  public 
policy  and  transgress  the  statutory  provisions  relating  to  service  and 
rates.  There  is  no  evidence,  nor  has  the  Commission  knowledge  to 
this  effect.  It  may  be  that  the  form  of  contract  is  too  complicated. 
If  so,  it  should  be  modified.  But  unless  substantial  public  interests  are 
to  be  served  thereby,  the  Commission  is  not  the  party  to  make  the 
change.  Complaint  is  dismissed.  Davis  et  al.  v.  Wis.  Tel.  Co.  1909, 
4  W.  R.  C.  R.  370,  373. 

CORN 

Refund  on  shipments,  Eau  Claire  to  Ashland,  Wis.,  see  Rates,   20; 
Reparation,  21. 

COST  AOOOUNTINO 

See  AqcouNTiNG. 

COST  OF  BUILDING  UP  THE  BUSINESS 

Net  cost  of  building  up  the  business,  as  element  in  the  valuation  of 
public  utilities,  see  Valuation,  12-18. 

COST  OF  REPRODUCTION 

Determination  of  the  value  of  public  utilities  through  their  cost  of  re- 
production new,  see  Vaiuatiox,  43,  44. 

COST  OF  SERVICE 

As  element  in  Judging  reasonableness  of  rates,  see  Rates,  16. 

As  element  in  rate  making,  sec  Ratks,  67-79,  88.  91. 

Cost  of  service  of  electric  utilities,  see  Accounting,  1-9. 

Cost  of  service  of  gas  utilities,  see  Accounting.  10. 

Cost  of  service  of  telephone  utilities,  see  Accounting,  14-15. 

Cost  of  service  of  water  utilities,  see  Accounting,  16-21. 

COURTS 

Judicial  review  of  orders  of  Commission,  question  of  unreasonableness 
or  unlawfulness  of  order,  sat  Railroad  Commission,  9. 

CROSSINGS 

See  Railroads;    Street  Railways. 

CUCUMBERS 

Rates,  Wisconsin  points  on  the  C.  M.  ft  St.  P.  R.,  see  RaTm,  21. 
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DAMAGES 

Commission  without  authority  to  award  damages  for  breach  of  con- 
tract, see  CONTBACTS,  1. 

DEnNITIONS 

See  specific  headings. 

DEPOSIT 

Regulations  as  to  payment  of  rates  for  services  rendered  by  public 
utility,  requirement  of  money  deposit,  see  Regulations,  10-13. 

DEPOTS 

See  Station  Facilities. 

DEPBEGIATION 

Depreciation  account  of  electric  utilities,  see  Accounting,  22. 
Depreciation  account  of  public  utilities,  see  AcrouxiiNG,  26. 

IN   GKNBRAL, 

Nature  of  depreciation, 

1.  Depreciation  may  be  defined  as  that  loss,  or  shrinkage  of  vaiue, 
which  inevitably  occurs  from  time  to  time  In  the  equipment  of  the 
plant,  as  a  result  of  the  employment  of  this  equipment  in  production. 
The  loss  may  be  due  to  wear  and  tear,  to  age,  to  the  march  of  modern 
invention,  or  to  Inadequacy,  or  to  any  or  all  of  these  causes  combined. 
In  re  Application  Cumberland  Municipal  Electric  Lighting  Plant,  1909, 
4  W.  R.  C.  R.  214,  217. 

2.  Depreciation  might  l>e  defined  as  the  amount  which  makes  up  the 
difference  between  the  value  of  the  plant  at  any  period  after  construc- 
tion, although  kept  in  good  running  condition  by  ordinary  repairs,  and 
the  original  cost  value  of  the  plant.  In  re  Application  Cumberland 
Municipal  Electric  Lighting  Plant,  1909,  4  W.  R.  C.  R.  214,  217. 

3.  It  is  difficult  sometimes  to  distinguish  between  depreciation  and 
maintenance.  The  following  illustration  or  example  is  advanced  with 
the  idea  of  showing  that  the  depreciation  of  a  plant  Is  not  carried  nor 
offset  by  current  repairs  and  maintenance.  We  will  assume  the  value 
of  a  unit  of  an  electric  lighting  station  when  new  \b  $5,000.  This  unit 
(engine  or  dynamo),  we  will  say,  has  been  in  operation  for  a  period 
of  ten  years.  During  this  period  all  repairs  have  been  made  as  re- 
quired and  the  unit  maintained  in  good  running  condition.  An  ap- 
praisal of  this  unit  at  the  end  of  the  ten  years*  period  will  not  fix  a 
value  of  $5,000,  the  original  cost.  Although  ordinary  repairs  have  been 
made,  still  the  unit  has  fallen  off  in  value,  due  to  continued  wear  and 
tear.  Various  estimates  have  been  offered  showing  the  life  of  different 
classes  of  machinery.  These  estimates  necessarily  allow  for  the  fact 
that  the  machinery  will  be  maintained  and  repaired.  The  value  of 
a  unit  is,  then,  roughly  proportional  to  the  length  of  time  it  has  been  in 
service,  or  we  might  say,  that  its  value  is  inversely  proportional  to  its 
age.  Then  the  depreciation  fund  must,  at  any  time  in  the  life  of  the 
unit,  be  equal  to  the  difference  In  the  value  of  the  unit  at  that  time 
and  when  new.  Bearing  in  mind  that  the  unit  may  have  been  con- 
stantly maintained   in   good   running  order.    Again,  it  might  he  ad- 
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mi  tied  that  the  repairs  have  kept  the  unit  in  as  good  condition  as 
when  originally  put  down.  But  the  value  and  utility  of  the  unit,  as 
a  fact  of  economical  production,  is  not  n:aintained  by  keeping  it  in  the 
same  condition  as  at  the  time  of  purchase.  The  value  of  the  unit  at 
the  end  of  the  ten  years'  period  will  be  considerably  lessened  if  during 
the  period  the  progress  of  the  industry  has  led  to  more  efficient,  more 
cheaply  repaired  and  less  expensive  units  for  the  same  work  being 
designed,  perfected  and  put  upon  the  market.  Again,  the  growth  of 
the  city  during  the  period  may  be  of  such  proportion  as  to  render  the 
plant  inadequate  to  meet  the  demands  made  upon  it.  Better  arrange- 
ment of  the  units  may  be  made  necessary  by  the  greater  output  and 
this  re-arrangement  may  render  the  unit  under  consideration  almost 
valueless  as  a  factor  in  the  plant.  These  illustrations,  it  is  believed, 
will  clearly  show  what  the  depreciation  fund  must  accomplish,  and 
will  clearly  distinguish  it  from  the  amount  spent  for  ordinary  repairs 
and  replacements.  In  re  Appliration  Cumberland  Municipal  EUctrxc 
Lighting  Plant,  1909.  4  W.  R.  C.  R.  214,  217-218. 

4.  Depreciation  is  an  item  that  is  always  present^;  it  is  a  constant 
factor  in  the  operating  o.f  electric  lighting  plants.  In  rr  AppUiXttion 
Cumberland  Municipal  Electric  Lighting  Plant,  1909.  4  W.  R.  C.  R.  214, 
218. 

:i.  Depreciation  begins  as  seen  as  a  part  of  the  plant  is  in  place  or 
completed,  and  continues  until  it  becomes  useless  or  is  replaced. 
tilate  Journal  Printing  Co.  ct  ah  v.  Madison  Gas  d-  Electric  Co.  1910, 
4  W.  R.  C.  R.  501,  559. 

DEPRECIATION  FUND 

Expenditures  from  fund  irregular. 

6.  Depreciation  is  a  regular  charge,  but  the  expenditures  of  the  de 
preciation  fund  are  irregular.  Thus  it  happens  that  there  may  be 
long  periods  in  the  life  of  a  plant  during  which  depreciation  is  accumu- 
lating, but  when  no  renewals  of  any  considerable  proportions  are  made. 
Because  of  these  and  other  similar  reasons,  it  is  seldom  sate  to  assume 
that,  during  any  given  period,  the  depreciation  and  the  renewals 
amount  to  about  the  same  thing.  i<tate  Journal  Printing  Co.  et  al.  v. 
Madison  Gas  <(•  Electric  Co.  1910,  4  W.  R.  C.  R.  oOl,  559. 

Purpose  of  fund. 

7.  The  aim  of  the  establishment  of  a  depreciation  fund,  in  short, 
is  to  keep  the  original  investment  intact.  In  re  Application  Cumber- 
land Mu7iicipal  Electric  Liahting  Plant,  1909,  4  W.  R.  C.  R.  214,  217. 

Total   renewals   should  amount    to    total   drpreciation   in    long 

run. 

8.  In  the  long  run  the  total  renewals  should  amount  to  as  much  as 
the  total  depreciation,  but  for  any  given  period  there  may  be  wide 
differences  between  them.  During  the  earlier-  years  of  the  life  of  the 
plant  the  depreciation  is  likely  to  be  the  greater.  During  some,  at 
least,  of  the  subsequent  years,  the  renewals  are  apt  to  be  the*  greater. 
The  reasons  for  this  are  apparent  without  further  explanations.  State 
Journal  Printing  Co.  et  al.  v.  Madison  Oas  d  Electric  Co.  1910,  4  W.  R. 
C.  R.  501.  560. 

Use  of  fund. 

9.  From  the  fact  that  depreciation  is  an  item  that  is  always  present, 
the  wisdom  of  providing  a  fund  by  annual  charges  to  meet  this  con- 
stant cost,  is  clearly  seen.     In  re  Application   Cumberland  Municipal 

Electric  Lighting  Plant,  1909,  4  W.  R.  C.  R.  214,  218.  r"r-.r^rrT^ 
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10.  It  seems  certain,  however,  that  under  the  law  it  is  not  the  pur- 
pose of  the  depreciation  reserve  to  indemnify  public  utilities  against 
all  possible  losses  in  capital  value.  Undoubtedly  such  losses  as  wear 
and  tear,  abrasion,  corrosion,  deterioration  due  to  time  and  the  ele- 
ments, and  other  items  of  this  character,  are  a  part  of  the  cost 
of  producing  the  services  rendered  and  should  therefore  be  borne 
by  the  consumers.  This  would  also  seem  to  be  true  of  obsolescence 
due  to  progress  in  the  art,  especially  when  the  cost  resulting  tliere- 
from  is  not  offset  by  increased  efficiency  evidenced  either  by  increases 
in  the  earnings  or  reductions  in  the  operating  expenses.  Inadequacy 
due  to  the  growth  of  the  business,  particularly  when  it  results  in  net 
losses  to  the  utility,  would  also  seem  to  come  in  this  class.  Losses,  on 
the  other  hand,  which  are  due  to  unnecessary  errors  in  the  construc- 
ting and  equipping  of  plants,  to  lack  of  ordinary  economy,  foresight 
and  efficiency  in  the  management,  would  not  seem  to  be  proper  charges 
to  operating  expenses.  Many  other  losses,  such  as  those  due  to  un- 
foreseen competitive  conditions,  strikes  arid  unexpected  contingencies, 
and  accidents  of  various  kinds,  are  too  problematic  in  character  to  be 
dealt  with  through  the  depreciation  fund  alone.  IState  Journal  Print- 
ing Co.  et  al.  V.  Madison  Gas  d-  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  599. 

11.  While  it  is  clear  that  under  normal  conditions  utilities  are  en- 
titled to  rates,  the  earnings  from  which  are  high  enough  to  cover  the 
cost  of  operation,  including  depreciation  and  reasonable  returns  on 
a  fair  valuation  of  the  property  used  and  useful  for  furnishing  the 
services  they  render,  these  facts  necessarily  imply  that  when  these 
amounts  are  so  earned,  a  sum  sufficient  to  cover  depreciation  should, 
as  stated,  either  be  set  aside  as  provided,  or,  if  not  so  set  aside,  the 
fact  should  be  taken  into  consideration  In  determining  the  value  of 
Che  plant  for  rate-making  purposes.  If  some  such  course  as  this  is 
not  adopted,  it  might  easily  happen  that  the  consumers  would  have  to 
pay  at  least  part  of  the  depreciation  charges  more  than  once.  State 
Journal  Printing  Co.  et  al.  v.  Madison  Oas  dt  Electric  Co.  1910,  4  W.  R. 
C.  R.  501,  600. 

12.  Any  use  of  the  depreciation  fund  by  which  it  is  permanently  di- 
verted from  the  use  for  which  it  is  intended,  is  a  violation  of  the 
principle  upon  which  such  funds  rest  and  contrary  to  the  requirements 
for  which  they  are  built  up.  This  position  would  seem  to  be  sound 
from  an  economic  point  of  view  and  equitable  as  between  the  investors 
in  the  plants  and  the  consumers.  The  circumstances  involved  also 
seem  to  be  such  that  this  position  should  be  adhered  to  in  the  case 
under  consideration,  unless  the  past  depreciation,  that  thus  remains 
unprovided  for,  is  deducted  from  the  valuation  upon  which  the  rates  are 
based.  State  Journal  Printing  Co.  et  al.  v.  Madison  Gas  d  Electric  Co. 
1910,  4  W.  R.  C.  R.  501,  600. 

13.  When  the  earnings  of  a  plant  in  the  past  have  been  sufficient  to 
cover  operating  expenses,  including  depreciation,  and  rather  handsome 
returns  on  the  investment,  but  while  the  depreciation  has  thus  been 
earned  the  amounts  actually  set  aside  for  this  purpose  are  not  large 
enough  to  cover  such  depreciation  In  the  property  as  has  actually 
taken  place,  the  company  is  not  justified  under  such  conditions  In 
loading  the  cost  of  such  past  depreciation  on  the  consumers  in  the 
future.  On  the  contrary,  the  facts  and  circumstances  in  the  case  under 
consideration  appear  to  be  such  as  to  require  that  such  deficits  as  may 
now  exist  between  past  depreciation  and  the  amount  actually  set  aside 
for  the  purpose  of  meeting  it,  should  be  made  up  by  the  stockholders 
and  not  by  the  consumers.  This  conclusion,  it  would  seem,  should  not 
be  materially  affected  by  the  way  in  which  the  amount  thus  earned 
for,  but  not  set  aside  for,  depreciation  has  been  used,  or  by  whether  it 
has  been  invested  for  new  extensions  or  paid  out  in  the  form  of  other 
capital  charges.  State  Journal  Printing  Co.  et  al.  v.  Madison  Gas  d 
Electric  Co,  1910,  4  W.  R.  C.  R.  501,  600. 
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DEPRECIATION  RESERVE  CHARGE 

Amount  of  annual  charge. 

14.  The  fact  that  the  renewals  at  some  period  in  the  near  future  may 
be  exceptionally  heavy,  does  not  constitute  good  ground  for  either  a 
temporary  or  permanent  increase  in  the  regular  allowance  for  depre- 
ciation in  this  case,  when  this  allowance  is  large  enough,  when  taken 
year  by  year,  to  keep  the  value  of  the  property  intact.  Htate  Journal 
Printing  Co.  ct  al.  v.  Madison  Oaa  iC-  Electric  Co.  1910,  4  W.  R.  C.  R. 
501,  599. 

15.  An  estimate  of  the  extent  to  which  the  property  has  depreciated, 
and  the  corresponding  amount  necessary  to  offset  that  depreciation, 
will  depend  very  largely  upon  the  conditions  under  which  the  plant 
is  operating.  The  value  of  the  property  subject  to  such  depreciation, 
the  provisions  now  made  to  maintain  it,  the  lives  of  the  separate  units 
of  equipment,  the  amount  realized  from  the  sale  of  scrap,  and  the  in- 
terest probably  earned  before  the  reserve  is  called  upon  to  meet  re- 
placements, are  elements  which  enter  directly  into  the  computation  of 
what  is  an  adequate  and  proper  reserve.  State  Journal  Printing  vo.  et 
al.  V.  Madison  Gas  d  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  601. 

16.  The  allowance  for  depreciation  will  depend,  to  some  extent,  upon 
the  practice  of  the  company  regarding  its  maintenance  accounts.  TJie 
distinction  as  to  what  are  repair  items  and  what  is  depreciation,  is 
not  always  clearly  drawn,  and  practice  has  differed  as  to  just  where 
the  cost  of  certain  renewals  should  be  charged.  This  has  been  es- 
pecially true  where  utility  companies  have  been  free  to  designate  their 
own  accounting  practice.  In  a  measure  the  expenditures  for  repairs 
and  depreciation  must  complement  one  another  and  together  be  suf- 
ficient to  maintain  the  property  as  closely  as  possible  to  its  Initial  ef- 
ficiency and  value.  If  the  cost  of  repairs  is  low,  the  company  has  evi- 
dently been  relying  upon  the  depreciation  allowance  to  meet  minor 
replacements;  if  the  cost  is  large,  it  is  possible  that  the  repair  or  main- 
tenance accounts  have  been  designated  to  care  for  important  renewals. 
Btate  Journal  Printing  Co.  ct  al.  v.  Madison  Oas  d  Electric  Co.  1910, 
4  W.  R.  C.  R.  501,  601. 

Amount  of  flat  annual  charge  in  case  the  depreciation  fwnd 
earns  interest. 

17.  In  the  case  of  plants  having  long  life,  however,  where  replace- 
ments of  large  units  are  necessary  only  at  long  intervals,  there  is 
abundant  opportunity  for  the  depreciation  reserve  to  earn  some  in- 
terest. The  maximum  amount  usually  allowed  in  such  calculations  is 
4  per  cent.  Now,  the  4  per  cent  sinking  fund  method  results  in  the 
minimum  allowance  for  depreciation,  and  the  straight  line  method  In 
the  maximum.  Theoretically  the  former  is  possibly  the  correct  method, 
but  it  rests  upon  the  assumption  that  the  reserve,  when  set  aside,  wiil 
not  be  called  into  use  continually  and  be  thereby  prevented  from  earn- 
ing interest  sufficient  to  bring  the  actual  allowance  per  year  vtp  to  the 
allowance  required  under  the  straight  line  method.  Practically  it  is 
impossible  always  to  earn  the  full  4  per  cent  and  the  allowance  on 
this  basis,  therefore,  is  not  enough.  The  straight  line  method,  on  the 
other  hand,  allows  probably  too  much  for  depreciation,  since  It  as- 
sumes that  the  reserve  will  lie  idle  during  the  full  life  of  the  plant. 
The  practical  working  rate  of  depreciation  must  He  somewhere  be- 
tween the  maximum  and  minimum  rates.  City  of  Ashland  v.  Ashland 
Water  Co.  1909,  4  W.  R.  C.  R.  273,  279-281.  • 

18.  Where  there  is  a  prevalence  of  much  long  lived  equipment,  it  Is 
obvious  that  some  unexpended  balances  will  result  and  that,  hence. 
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some  interest  earnings  are  probably  anticipated  in  estimating  depre- 
ciation reserves.  Results  obtained  from  other  plants  seem  to  sub- 
stantiate the  conclusion  that  the  opportunity  for  interest  accumulation 
to  the  depreciation  reserve  varies  with  the  composite  life  of  the  plant. 
The  facts  indicate  that  depreciation  can,  with  Justice,  be  computed  on 
a  higher  sinking  fund  rate  for  plants  having  a  long  life  than  for  plants 
having  a  short  life.  State  Journal  Printing  Co,  ct  al.  v.  Madison  €ta8  d 
Electric  Co.  1910,  4  W.  R.  C.  R.  501,  611-612. 

Determination  of  annxial  cliarge. 

19.  The  property  value  upon  which  the  depreciation  allowance  must 
be  based,  or,  more  properly  speaking,  the  amount  which  the  estimated 
yearly  reserve  should  in  th^  end  equal  in  a  period  of  years  approxi- 
mating the  average  life  of  the  plant,  is  the  cost  new  of  the  depreciable 
property.  The  question  to  be  determined  is  the  loss  in  value  due  to 
d^reciation  to  company's  property  under  present  values  and  under 
present  conditions  of  operation,  and  we  can  find  no  safer  rule  than 
that  present  losses  must  be  valued  under  present  values.  State  Jour- 
nal Printing  Co.  et  al.  v.  Madison  Oas  <€  Electric  Co.  1910,  4  W.  R.  C.  R. 
501,  601. 

Determination  of  annual  charge  under  the  interest  curve  method 
(Sinking  fund  method). 

20.  The  compound  interest  curve  method  of  determining  the  annual 
amounts  required  to  make  up  the  depreciable  plant  values  assumes 
that  equal  annual  amounts  will  be  set  aside  for  the  separate  classes 
of  equipment,  arranged  according  to  their  length  of  life,  sufQcient, 
with  the  aid  of  interest  accumulations  at  the  given  per  cent,  to  make 
up  the  depreciable  value  of  the  property  of  that  class  at  the  end  of  its 
life.  The  composite  life  on  this  basis  is  the  number  of  years  neces- 
sary to  accumulate  the  sum  total  of  these  separate  reserves  at  th,e 
given  per  cent  of  interest.  The  estimated  reserve  under  this  method 
\3  the  minimum  allowance  required  to  meet  depreciation.  It  assumes 
that  replacements  will  not  occur  before  the  end  of  the  assumed  life 
and  that,  hence,  the  reserve  will  have  every  opportunity  to  accumulate 
the  expected  interest.  State  Journal  Printing  Co.  et  al.  v.  Madison  Oas 
d  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  604. 

Determination  of  annual  charge  under  the  straight  line  method. 

21.  The  straight  line  method  of  determining  the  annual  amounts 
required  to  make  up  the  depreciable  plant  values  assumes  that  there 
will  be  no  interest  accumulation.  The  amount  to  be  set  aside  each 
year  in  this  case  is  the  sum  total  obtained  by  dividing  the  value  of 
each  of  the  thirteen  separate  classes  by  its  life.  The  composite  life 
is  the  multiplier  required  to  make  these  annual  payments  equal  the 
entire  depreciable  plant  value.  Here,  it  should  be  noted,  the  estimated 
reserve  is  the  maximum  allowance  required  to  offset  depreciation. 
Replacements  may  be  made  with  any  degree  of  frequency,  as  the  ex- 
change of  debits  and  credits  to  the  reserve  account  is  supposed  to  be 
so  continuous  as  to  entirely  obviate  the  possibility  of  interest  accumu- 
lation. State  Journal  Printing  Co.  ct  al.  v.  Madison  Oas  d  Electric  Co. 
1910,  4  W.  R.  C.  R.  501,  604-605. 

Det elimination  of  composite  life  and  coynjyonie  age. 

22.  The  average  life  and  the  annual  amounts  required  to  make  up 
the  depreciable  plant  values,  are  estimated  on  two  bases — the  so-called 
compound  interest  curve  basis  and  the  straight  line  basis.  The  aver- 
age or  "composite"  life  is  simply  a  convenient  way  of  expressing  the 
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depreciation  occurring  upon  the  entire  plant.  It  is  an  aggregate  oi 
the  lives  of  the  separate  units  of  equipment,  and  represents  the  num- 
ber of  years  during  which  the  entire  plant  will  have  depreciated  to  an 
amount  equal  to  the  first  cost.  State  Journal  Printing  Co.  et  al.  v 
Madison  Gas  t£-  Electric  Co.  1910.  4  W.  R.  C.  R.  501,  604. 

23.  The. present  cost  of  reproduction  of  a  plant  differs  from  the  ex- 
isting value  by  fixed  percentage.  The  percentage  is  estimated  in  each 
case  after  an  investigation  of  the  age  of  the  separate  units  of  equip- 
ment and  of  the  care  with  which  they  have  been  maintained.  We  can 
obtain  this  "condition  per  cent"  for  an  entire  plant  by  a  simple  divi- 
sion of  the  depreciable  value  under  present  conditions  by  the  de- 
preciable value  when  reproduced  new.  With  the  "average  life**  and 
the  "average  condition  per  cent"  thus  determined,  it  is  an  easy  matter 
to  construct  a  life  table  similar  to  that  used  by  the  engineers  of  the 
Commission  in  their  valuation  work,  and  by  a  process  of  interpolation 
to  determine  exactly  the  average  or  composite  age  of  each  plant 
State  Journal  Printing  Co.  et  al.  v.  Madison  Gas  «£•  Electric  Co,  1910, 
4  W.  R.  C.  R.  501,  613. 

Effect  of  projyfr  charges  to  deprccinlion. 

24.  Proper  charges  to  depreciation  prevent  the  plants  from  being 
deprived  of  the  necessary  upkeep.  State  Journal  Printing  Co,  et  al. 
V.  Madison  Oas  tt  Electric  Co,  1910,  4  W.  R.  C.  R,  501,  632. 

RATE  OF  DEPRECIATION. 

Rate  of  depreciation  of  electric  plant, 

25.  Investigations  have  shown  that  the  life  of  an  electric  lighting 
plant  will  average  not  far  from  seventeen  years.  Depreciation  should 
be  provided  for  by  setting  aside  from  the  earnings  a  certain  sum  each 
year  that  is  large  enough  to  cover  replacements  when  they  must  be 
made.  On  this  basis  it  would  appear  that  the  amount  to  be  set  aside 
annually  for  this  purpose  would  amount  to  about  5  per  cent  on  the 
cost  of  the  plant.  If  the  amounts  so  set  aside  each  year  are  invested 
until  needed,  and  if  the  interest  obtained  from  such  investments  is 
added  to  the  principal,  the  annual  charge  to  earnings  couQd  perhaps 
be  reduced  to  a  somewhat  smaller  figure  than  the  amount  given.  In 
re  Application  North  Milwaukee  Light  d  Power  Co.  1909,  4  W.  R.  C.  R. 
89,  96.      . 

Rate  of  depreciation  of  puhlic  utility. 

26.  As  the  rate  of  depreciation  depends  on  the  useful  life  of  the  prop- 
erty, it  can  readily  be  determined  when  this  life  and  cost  of  the  prop- 
erty is  known.  State  Journal  Printing  Co,  et  al.  v.  Madison  Gas  d 
Electric  Co.  1910,  4  W.  R.  C.  R.  501,  559. 

Rate  of  depreciation  of^ielephone  plant. 

27.  Naturally,  the  life  adopted  for  any  portion  of  an  operating  tele- 
phone plant  must  be  the  best  judgment  of  persons  who  have  had  long 
experience  with  the  various  articles  and  parts  of  equipment  in  ques- 
tion. With  respect  to  the  life  of  poles,  the  five  leading  authorities  in 
this  country  are  unanimously  in  favor  of  twelve  years.  Some  dif- 
ference of  opinion  exists  regarding  the  life  of  iron  wire,  but  ten  years 
represent  a  fair  average.  The  life  originally  adopted  in  the  cas? 
under  consideration  for  aerial  cable  was  fifteen  years,  but  after  con- 
sidering the  opinions  of  a  number  of  engineers  connected  w-lth  botli 
Bell  and  independent  telephone  companies,  it  was  thought  advisaDie 
to  reduce  the  life  to  twelve  years.    Both  the  Chicago  Telephone  jCom- 
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pany  and  the  Chicago  telephone  commission  adopted  ten  years  as 
the  life  of  subscribers'  sets.  Some  engineers  attribute  a  longer  life 
than  others.  The  life  of  power  plant  and  storage  batteries  was.  adopted 
as  eight  years  after  considering  data  submitted  by  the  Wisconsin  Tele- 
phone Company  and  other  data  at  the  disposal  of  the  engineers.  The 
life  for  central  office  equipment  ^\as  adopted  as  a  result  of  a  con- 
ference with  a  number  of  operating  telephone  engineers,  and  in  view 
of  the  history  of  a  number  of  different  plants.  The  average  composite 
life  of  the  telephone  plant  under  consideration  was  placed  at  11.13 
years.  A  life  of  11.13  years  necessitates  an  annual  depreciation  re- 
serve allowance  of  8.98  per  cent,  assuming  that  the  fund  will  earn  no 
interest,  and  of  7.32  per  cent  assuming  that  it  will  earn  4  per  cent 
annually.  An  assumed  life  of  12.44  years  requires  an  annual  allowance 
of  8.04  per  cent.  The  differences  resulting  from  the  application  of 
■different  methods  of  charging  depreciation  and  investing  the  depre- 
ciation fund  are  brought  out  more  fully  in  a  comparison  of  the  dif- 
ferent rates  of  depreciation  and  rates  of  interest.  For  instance,  if  it 
is  assumed  that  the  depreciation  fund  earns  no  interest  whatsoever,  an 
annual  rate  of  8.98  per  cent  must  be  charged  if  the  composite  life  is 
11.13  years.  Assuming  the  same  composite  life  and  an  Interest  rate 
of  4  per  cent,  the  annual  depreciation  charge  need  be  only  7.32  per 
cent;  while  still  assuming  the  same  composite  li^e  and  an  interest 
rate  of  9.1  per  cent,  the  annual  depreciation  charge  need  be  only  5.2 
per  cent.     Payne  et  al  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  10,  12. 

28.  The  life  of  the  telephone  plant  under  consideration  is  about 
twelve  years,  which  means  tbat  about  8 Ms  per  cent  of  the  value  of  the 
plant  must  be  set  aside  annually  to  meet  the  regular  depreciation  in 
value  from  j'ear  to  year.  Figuring  that  the  amount  thus  set  aside 
will  earn  Interest  at  4  per  cent  per  annum,  the  net  amount  to  be  set 
aside  each  year  to  gain  the  same  total  at  the  end  of  the  life  of  the 
plant  would  be  about  6.8  per  cent.  As  has  been  pointed  out  in  previous 
•decisicns,  the  4  per  cent  sinking  fund  method  is  theoretically  correct, 
but  in  the  case  of  short-livei  plants  the  fund  is  generally  unable  to 
earn  the  full  4  per  cent  and  the  practical  rate  of  depreciation  lies 
somewhere  between  the  6.8  and  the  8.5  per  cent.  Columbus  Advance- 
ment Association  r.  Wis.  T<'h  Co.  1910.  4  W.  R.  C.  R.  414,  420. 

DISADVANTAGE 

See  Discrimination. 

DISCOUNTS 

Regulations  as  to  payment  of  rates   for  services  rendered  by  public 
utility,  provision  for  discounts,  sre  Regulations,  8-9. 

DISCRIMINATION 

AS  BETWEEN  CUSTOMERS. 

Electric  utility,  discrimination  possible  under  flat  rate  per  lamp  for 
electric  utility,  see  Ratf.s,  85. 

AS   BETWEEN   SHIPPERS. 

Conceyit ratio 71  rat(s — Ecfiisal  of  concentration  rali.^  io  those  so 
situated  that  tJuy  cannot  re -ship  over  same  line,  not  un- 
ju  s  t  di  ST  rim  i  )ua4io  n . 
'  1.  While  concentration  rates,  like  any  other  rates,  may  work  some 

hardship  on  those  who  are  so  situated  that  they  cannot  re-ship  the  )q{^ 
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product  over  the  same  line  as  that  over  which  the  raw  material  of 
these  products  was  shipped  in,  they  are  not  unjustly  discriminatory 
against  those  so  situated.  Fergot  v.  C.  &  N,  W,  R,  Co.  1909,  4  W.  R, 
C.  R.  248,  253-254. 

AS  BETWEEN  SUBSCRIBERS.* 

Telephone  rates — DiscriYmiuUory  tendency  of  combination  busi- 
ness and  residence  rate. 

2.  The  so-called  combination  business  and  residence  rate  should  not 
be  enforced  because  of  its  discriminatory  tendency.  In  re  ApplictUion' 
Bloomer  Tel.  Co.  1909,  4  W.  R.  C.  R.  259,  265. 

Telepfione  rates,  different  rates  for  different  classes  of  telephone 
service  not  necessarily  unjust  discrimi7}4Uion. 

3.  The  favor  shown  to  residence  subscribers  may  have  had  its  origin 
in  a  plan  of  calculated  discrimination,  attempted  to  be  Justified  on  the 
grounds  of  value  to  the  consumer.  In  that  light,  this  disparity  between 
telephone  rates  is  not  necessarily  an  unjust  discrimination.  Payne  et 
al.  V.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  57. 

4.  A  disparity  between  telephone  rates  which  is  based  upon  the  cost 
of  producing  service  is  logical,  and,  in  fact,  no  disparity  at  all.  Cost 
of  service  is  the  best  test  of  the  reasonableness  of  rates,  provided  it 
is  commercially  feasible  and  otherwise  equitable.  Payne  a?  al.  v.  Wis. 
Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  58. 

Telephone  subscribers,  discrimi)iction   betiacen  subscribers — On 
account  of  elassificatio7i. 

5.  Complaint  was  made  of  unjust  discrimination  In  the  classification 
of  subscribers  at  the  Hortonville  exchange  of  the  Wisconsin  Telephone 
Co.,  in  that  the  Company  charges  a  higher  rate  for  business  than  for 
residence  telephones.  This  allegation  challenges  the  entire  system  of 
classification  of  telephone  subscribers  in  practically  every  exchange  In 
tbe  state  and  in  the  United  States.  While  this  classification  has  been 
attacked  before  the  Commission  In  a  few  relatively  minor  proceedings, 
it  has  never  been  put  upon  the  defensive  in  its  entirety.  It  is  pos- 
sible that  classification  should  proceed  by  more  gradual  steps.  It  may 
be  that  the  range  between  residence  and  business  telephones  Is  too 
great.  It  is  conceivable  that  many  more  classes  than  now  prevail  will 
be  created.  Upon  these  matters  the  Commission  can  express  no  opin- 
ion at  the  present  time.  Propositions  as  revolutionary  as  these  must 
be  scrutinized  with  greatest  care  In  the  light  of  all  the  facts  which 
can  be  adduced  in  favor  of  or  against  them.  Nothing  ]t)ut  a  special  in- 
vestigation and  hearing  will  suffice  to  this  end.  The  decision  upon 
this  allegation  in  the  petition  is,  therefore,  held  in  abeyance  for  fur- 
ther consideration.  Davis  ct  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R. 
370,  373-374.  383. 

6.  Complaint  was  made  that  the  charges  exacted  for  telephone  serv- 
ice at  the  Hortonville  exchange  of  the  Wisconsin  Telephone  Co.  are 
discriminatory.  This  complaint  grew  out  of  the  classification,  for  a 
time,  of  telephones  in  buildings  which  are  used  for  business  purposes 
as  business  telephones,  though  the  use  to  which  they  were  put  and  the 
part  of  the  building  in  which  they  were  installed  would  Justify  only 
residence  rates.  Petitioner  maintains  that  not  all  were  raised  when 
the  increased  rates  were  put  into  effect.  Some  people  paid  the  in- 
creased rates,  and  others  refused  to  do  so.  Some  of  those  who  refused 
to  do  so,  had  their  telephones  removed,  while  others,  who  likewise  re- 
fused  to  pay  the  increased  rates,  were  permitted  to  retain  their  tele- 
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phones.  According  to  the  testimony,  this  condition  grew  out  of  uncer- 
tainty attaching  to  the  construction  to  be  placed  upon  an  order  of  the 
Commission  respecting  classification.  The  change  from  "buildings" 
to  "premises"  in  finding  6  of  the  Commission,  2  W.  R.  C.  R.  544,  cleared 
up  the  situation.  Davis  et  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  370, 
373. 

Telephone  subscribers,  granting  of  higher  grade  of  service  to 
party  liiie  subscribers  thun  that  for  which  they  have  sub- 
scnbed,  by  virtue  of  unfilled  lines. 

7.  Complaint  was  made  of  unjust  discrimination  between  the  sub- 
scribers at  the  Columbus  exchange  of  the  Wisconsin  Telephone  Co. 
The  following  discriminations  were  complained  of  by  the  petitioner: 
(a)  Business  men  are  charged  $1.00  per  month  for  extension  sets, 
without  any  extra  listing  or  individual  calls.  Certain  subscribers  lo- 
cated above  business  houses  are  given  similar  service  with  extra  list- 
ing and  individual  calls  for  parties  other  than  those  occupying  the 
business  premises,  for  the  same  rate  of.  charge,  (b)  Certain  parties 
listed  at  four-party  rates,  by  private  agreement,  are  receiving  single 
line  service,  (c)  Certain  parties  listed  at  four-party  rates,  by  private 
agreement,  are  receiving  two-party  service,  (d)  Contrary  to  respond- 
ent's claim  that  there  are  no  eight-party  lines  In  use,  certain  sub- 
scribers are  getting  two  rings  besides  their  own.  (e)  The  equipment 
of  respondent  is  adequate  to  furnish  two-party  service  generally.  In 
place  of  the  four-party  service  now  being  furnished.  At  an  Informal 
conference  held  at  the  time  of  the  hearing  between  the  parties  to  this 
proceeding,  the  issues  relating  to  discrimination  were  disposed  of  ex- 
cept that  relating  to  the  four-party  line  discrimination.  Upon  hearing 
and  investigation,  it  was  heldy  that  the  petitioner's  complaint,  with 
respect  to  unjust  discrimination,  is  well  founded.  It  is  immaterial 
for  present  purposes  whether  these  discriminations  resulted  from  de- 
liberately making  secret  agreements,  as  charged  in  the  petition,  or 
through  carelessness  on  the  the  part  of  the  management.  They  exist 
and  must  be  removed  as  far  as  practicable.  It  is  well  understood  that 
it  Is  not  always  possible  to  keep  party  lines  filled.  All  that  can  rea- 
sonably be  expected  is  such  a  grouping  of  subscribers  as  will  result  In 
the  largest  possible  utilization  of  party  lines,  according  to  the  terms 
of  subscribers'  contracts  and  published  rates  and  as  good  engineering 
and  sound  business  management  dictate.  Within  these  limits  the  re- 
spondent company  is  expected  to  proceed  promptly  in  eliminating  the 
remaining  cases  of  discrimination.  It  is  therefore  ordered,  that  the 
respondent  company  re-group  those  of  its  party  line  subscribers  at 
Columbus  who  are  now  receiving  a  higher  grade  of  service  than  that 
for  which  they  have  subscribed,  by  virtue  of  unfilled  lines,  in  such  a 
manner  that,  as  far  as  practicable,  all  party  line  subscribers  will  re- 
ceive the  exact  grade  of  service  to  which  the  rate  they  pay  entitles 
them.  Columbus  Advancement  Association  v.  Wis.  Tel.  Co.  1910,  4  W. 
R.  C.  R.  414,  415,  425. 

Telephone  subscribers,  variation  in  cJuirge  for  similar  service 
to  subscribers,  as  unjust  discrimination. 

8.  Any  variation  in  the  charge,  assuming  similar  conditions,  would 
be  unjust  discrimination  prohibited  ty  law.  Davis  ct  al.  v.  Wis.  Tel. 
Co.  1909,  4  W.  R.  C.  R.  370,  372-373. 

DISSIMILAR   SERVICES 

Different  telephone  rates  for  dissimilar  services,  see  Rates,  107-109. 
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DISTURBANCE  OF  RATES 

Change  of  relaticn  of  rates  to  which  tusiness  has  been  adjusted,  see 

Rates,  61. 
Disturbance  of  rate  adjustment  through  change  In  concentration  rates, 

see  Ratks,  62. 

DIVISION  OP  JOINT  RATES 

See  Ratbk. 

EFFICIENCY  OF   SERVICE 

As  matter  considered  in  passing  on  reasonableness  of  rates,  see  Rates, 
100. 

EGOS 

Regulations  for  labels  on  freight  packages,  see  Lakki^,  1. 

ELECTRIC  RAILWAYS 

Sec   Imk.utruan   Railways;    Sirkkt   Railways. 

ELECTRIC  RATES 

See  Ratks. 

ELECTRIC  UTILITIES 

Cost  of  service  of  electric  utilities,  determination  of  unit  costs,  see  Ac- 
cor.NTiNr,.  1-9.  ^ 

Depreciation,  rate  of  depreciation  of  electric  plant,  see  Depreciatiox, 
25. 

Discrimination  as  between  customers  of  electric  utility,  see  Rat?:s,  85. 

ACCOUNTING. 
S^rr   AccorNTiXd. 

OPERATION. 

Requirements  as  to  service  and  facilities — Adequacy  of  service. 
1.  A  portion  of  the  complaints  against  the  Madison  Gas  &  Electric 
Co  alleged  irregular  and  deficient  electric  lighting  service.  After  the 
presentation  of  the  complaints,  the  Commission,  acting  under  the  pro- 
visions of  the  Utilities  Law  empowering  it  to  ascertain  and  fix  adequate 
and  serviceable  standards  for  the  measurement  of  quality,  pressure, 
initial  voltage  and  other  ccnditlons  of  service  (sec.  1797m-23,  eh.  499, 
Laws  of  1907)  ordered  and  made  effective  certain  standards  for  gas  and 
electric  service  (2  W.  R.  C.  P.  632).  Since  these  standards  of  service 
were  ordered  by  the  Commission  the  service  rendered  by  the  respondent 
company  bas  been  brought  up  to  such  standards  of  efficiency  that  at 
present  it  must  be  regarded  as  reasonably  adequate.  In  view  of  this 
fact,  no  order  affecting  the  service  would  seem  to  be  required  in  con- 
nection with  these  proceedings.  State  Journal  Printing  Co.  et  al.  v- 
Madison  Gas  d-  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  743,  745. 
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RATES. 
See  Rates. 

VALUATION. 
tier.   Valuation. 

EMINENT  DOMAIN 

NATURFJ,  EXTENT  AND  DELEGATION  OF  POWER. 

Exercise  of  delegated  power, 

1.  We  apprehend  that  there  is  little  difference  in  principle  between 
the  actual  exercise  of  the  right  of  eminent  domain  and  the  agreement 
to  exercise  it  in  case  the  right  of  way  cannot  be  secured  voluntarily 
from  the  owners  by  purchase.  {Rih  River  Land  Co.  v.  Upham  Man- 
ufactuHng  Co.  et  al.  1907,  1  W.  R.  C.  R.  739,  760.)  Meyer  v.  Rib 
Lake  Lumber  Co.  ct  al.  1909,  4  W.  R.  C.  R.  178,  188. 

EMPTIES 

See  Empty  Bker  Packaoeh;    Empty  Cheese  Boxes. 

EMPTY  BEER  PACKAGES 

Refund  on  shipments.  South  Milwaukee  to  Milwaukee,  Wis.,  Slee  Rates, 
22;  Rkpara'tiox,  23. 

EMPTY  CHEESE  BOXES 

Refund  on  shipment  and  establishment  of  joint  rate,  Richland  Center 
to  Dodgeville,  Wis.,  see  Ratks,  23;  Reparation,  29. 

ENaiNEEBINO 

Cost  of  engineering  as  element  In  the  valuation  of  the  physical  prop- 
erty of  public  utilities,  see  Valuation,  27. 

EXORBITANT  RATE 

Hee  Rates. 

EXPENSES 

Apportionment  of  expenses  between  fixed  and  variable  expenses  in  the 
determination  cf  unit  costs  for  electric  utilities,  see  Accounting, 
1-5. 

Apportionment  of  expenses  between  fixed  and  variable  expenses  in  the 
determination  of  unit  costs  for  electric  utilities,  apportionment 
amcng  consumer,  demand  and  output  expenses,  see  Accounting. 
3-5. 

Apportionment  of  expenses  between  fixed  and  variable  expenses  in  the 
determination  of  unit  costs  for  gas  utilities,  see  Accounting,  10. 

Apportionment  of  expenses  between  fixed  and  variable  expenses  in  the 
determination  of  unit  costs  for  water  utilities,  see  Accounting,  16. 

Apportionment  of  expenses  for  gas  and  electric  utilities  among  different 
plants,  see  Accounting,  11-13. 

Ar portion ment  of  expenses  for  gas  and  electric  utilities  among  differ- 
ent plants,  distribution  of  general  expenses,  see  Accounting,  H^13.       t 
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FACILITIES  FOB  INTEBCHANOE  OF  TBAFFIO 

8cc  Connecting  Cabbiers. 

FABES 

See  Rates. 

FILING  OF  SCHEDULES 

^V^  Sciieih:le8  foh  IlniinKs;  Schedules  fob  Tariffs. 

FIXED  EXPENSES 

Prorating  of  fixed  expenses  In  the  determination  of  unit  costs  for  elec- 
tric utilities,  see  Accounting,  7-9. 

Prorating  of  fixed  expenses  in  the  determination  of  unit  costs  for  gas 
utilities,  svc  Accounting,  10. 

Prorating  of  fixed  expenses  in  the  determination  of  unit  costs  for 
water  utilities,  see  Accounting,  20-21. 

FLAT  BATE  FEB  LAMP 

Electric  utility,  discrimination  possible  under  flat  rate  per  lamp,  for 
electric  utility,  see  Rates,  85. 

FOUBTEENTH  AMENDMENT 

Property  rights  under,  extent  of  duty  of  railway  company  to  operate  at 
pecuniary  loss,  see  Street  Railways,  12. 

FBANCmSES 

Acquisition  of  franchises  or  privileges,  no  local  franchise  required  by  a 
telephone  company,  see  Tislephone  Utilities,  2. 

Franchise  vtilue  as  element  in  the  valuation  of  public  utUities,  does  not 
attach  to  the  business  of  telephone  companies  in  Wisconsin,  see 
Valuation,  10. 

Indeterminate  permit,  effect  of  surrendering  franchise  and  receiving 
in  lieu  thereof  an  indeterminate  permit,  see  Indetermin.ate  Per- 
mit, 1-2. 

Usurpation  of  franchises  or  exercise  of  unauthorized  powers  by  a  tele- 
phone company  a  grievance  against  sovereignty,  see  Telephone 
Utilities,  5. 

Franchise  subject  to  amendment  or  repeal  by  legislature. 

1.  There  is  no  provision  in  the  statute  delegating  to  the  common 
council  of  the  city  the  power  to  alter  or  repeal  the  grant  of  such 
franchise,  though,  through  the  exercise  by  the  legislature  of  the  re- 
serve power  in  sec.  1,  art.  XT,  of  the  Constitution,  it  might  alter  or  re- 
peal it  at  will.  {City  of  Ashland  v.  Wheeler,  1894,  88  Wis.  616.)  Vity 
of  Ashlatid  v.  Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273,  302. 

2.  The  state  of  Wisconsin  has  preserved  in  its  Constitution  the  right 
to  amend,  alter  or  repeal  any  franchise  granted  by  the  state  or  any 
municipality.  It  is  the  general  rule  that  where  such  reserved  power 
exists  and  the  legislature  passes  a  general  act  upon  any  subject  which 
Is  in  conflict  with  the  provisions  of  any  franchise  but  does  not  affect 
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vested  rights  or  alter  corporate  purposes,  such  general  law  operates  as 
an  amendment  of  such  Iranchise.  All  laws  regulating  public  service 
corporations  by  commissions  have  been  usually  sustained  upon  this 
ground,  where  such  reserved  power  exists.  Of  course,  vested  Interests 
can  not  be  divested,  nor  can  the  purposes  of  the  corporation  be  changed, 
but  a  contract  whose  performance  depends  upon  the  continuance  of  a 
franchise  Is  not  one  in  which  the  owner  of  a  franchise  can  have  a 
vested  interest.  This  seems  to  be  clear  under  the  ruling  of  the  su- 
preme court  of  the  United  States  in  Orccnwood  v.  Freight  Co,  1881, 
105  U.  S.  13,  19,  21-22.  City  of  Ashland  v.  Ashland  Water  Co.  1909, 
4  W.  R.  C.  R.  273,  303. 

3.  Neither  the  common  council  nor  the  legislature  had  the  power 
after  the  adoption  of  the  State  Constitution  In  1848,  to  grant  either  by 
special  or  general  act  any  franchises  which  could  not  be  altered, 
amended,  or  repealed  by  the  legislature.  City  of  Ashland  v,  Ashland 
Water  Co.  1909,  4  W.  R.  C.  R.  273,  303. 

4.  The  fact. that  the  legislature  may  confer  upon  a  city  or  county  the 
power  to  grant  to  an  existing  corporate  body  a  franchise,  or  to  create  a 
corporation  with  certain  franchises  and  powers,  does  not  take  away  the 
constitutional  power  of  the  legislature  to  take  away  the  powers  so 
granted  to  the  city  or  county,  or  to  alter  or  repeal  the  acts  of  the  city 
or  county  done  under  such  delegated  authority.  If  such  power  of  re- 
peal and  revocation  did  not  remain  in  the  legislature,  then  the  pro- 
tection which  was  Intended  to  be  secured  to  the  state  by  sec.  1,  art.  XI, 
of  the  Constitution,  which  provides  that  all  general  or  special  acts 
enacted  under  the  provisions  of  that  section  may  be  altered  and  re- 
pealed by  the  legislature,  could  be  avoided  and  rendered  nugatory. 
(State  ex  reU  Cream  City  R.  Co.  v.  Hilhcrt,  1888,  72  Wis.  184,  190.) 
(Blaek  River  Improvement  Co  v.  Holway  et  al.  1894,  87  Wis.  584.) 
{Attorney  General  v.  C.  cC-  .V.  W.  R.  Co.  et  al.  1874,  35  Wis.  425.)  Ctty 
of  Ashland  v.  Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273.  303-304. 

5.  A  franchise  granted  by  a  municipality  in  the  exercise  of  its  gov- 
ernmental function,  as  delegated  by  the  legislature,  may  be  modified, 
altered  or  repealed  by  the  legislature.  The  common  couricU  may  not 
be  authorized  to  change  the  terms  of  the  grant,  but  the  legislature  is 
empowered  to  do  so  if  it  desires.  City  of  Ashland  v.  Ashland  Water 
Co.  1910,  4  W.  R.  C.  R.  273,  r>04. 

Monopolistic  nature  of  cxvlimvc  rights  to  operate  public  util- 
ities. 

6.  Exclusive  rights  to  perform  the  services  that  are  rendered  by  pub- 
lic utilities  are  monopolistic  in  their  nature,  due  to  natural  conditions, 
and  they  belong  to  the  community,  ^tate  Journal  Printing  Co.  et  al. 
v.  Madison  Oas  d  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  586. 

Reservation  of  exclusive  franchise  values  for  the  public. 

7.  The  value  of  exclusive  franchise  privileges  has  been  created  by  the 
growth  of  population,  and  by  economic  and  social  developments  gen- 
erally, rather  than  by  any  individual  efforts.  Belonging  to  the  public, 
the  right  of  control  and  of  the  disposal  of  such  privileges  also  rests  in 
the  community.  Under  these  conditions  there  appear  to  be  no  good 
grounds  upon  which  the  value  of  exclusive  privileges  of  this  kind 
should  become  private  property.  This  is  especially  true  where,  as  in 
this  state,  the  trend  of  legislation  is  such  as  to  reserve  such  values  for 
the  public.  State  Journal  Printing  Co.  et.  al.  v.  Madison  Oas  d  Electric 
Co.  1910,  4  W.  R.  C.  R.  501,  586. 
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8.  Some  of  the  principal  reasons  for  the  enactment  of  the  Public 
Utilities  Law,  the  laws  which  restrict  the  issuance  of  security,  and 
other  legislation,  appear  to  have  been  the  restoration  to  or  mainte- 
nance for  the  public  of  the  benefits  that  may  be  derived  from  the  ex- 
clusive franchise  rights  in  question,  or  to  protect  the  public  from  such 
extortions  which  are  possible  when  such  rights  are  controlled  by 
private  individuals,  i^tatr  Journal  Printing  Co.  ct  al.  v.  Madison  Gus 
tt-  Electric  Co.  1910,  4  W.  R.  C  R.  501,  586. 

FREE  HOUSE  PIPING 

As  element  in  the  valuation  of  public  utilities,  see  Valuation,  28. 

FREIGHT  RATES 

8ec  Ratks. 

GAINS  DUE  TO  CHANCE 

Gains  due  to  chance,  as  clement  in  profits,  sec  Reti  rn,  22. 

GAINS  OF  BARGAINING 

Gains  of  bargaining  as  element  in  profits,  see  RBrruBiN,  23. 

GAS  UTILITIES 

Cost  of  service  of  gas  utilities,  determination  of  unit  costs,  see  Ac- 
counting, 10. 

ACCOUNTING. 

i^CC    ACCO 17  X TI NG . 

OPERATION. 

Requirements  a.s  to  service  and  f<teilities — Adequacy  of  service- 
*1.  A  portion  of  the  complaints  against  the  Madison  Gas  &  Electric 
Co.  alleged  a  low  heating  and  lighting  value  for  gas,  due  to  adultera- 
tion. After  the  presentation  of  the  complaints,  the  Commission,  act- 
ing under  the  provisions  of  the  Utilities  Law  empowering  it  to  ascer- 
tain and  fix  adequate  and  serviceable  standards  for  the  measurement  of 
quality,  pressure,  initial  voltage  and  other  conditions  of  service  (sec. 
1797m — 23,  ch.  499,  Laws  of  1907),  ordered  and  made  effective  certain 
standards  for  gas  and  electric  service  (2  W.  R.  C.  R.  632).  Since  these 
standards  of  service  were  ordered  by  the  Commission  the  service  ren- 
dered by  the  respondent  company  has  been  brought  up  to  such  stand- 
ards of  efllclency  that  at  present  it  must  te  regarded  as  reasonably 
adequate.  In  view  of  this  fact,  no  order  affecting  the  service  would 
seem  to  be  required  in  connection  with  these  proceedings.  State 
Jovrnal  Printing  Co.  et  al.  v.  Madison  Gas  <6  Electric  Co.  1910,  4  W.  R- 
C.  R.  501,  743,  745. 

RATES 
See  Ratks. 


VALUATION. 
Sec  Valuation. 
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GIFTS 

Property  acquired  fcy  public  utilities  through  gift,  as  element  In  val- 
uation, src  Vali:ation.  ijo-a?. 

OOINO  VALUE 

As  element  in  the  valuation  of  public  utilities,  Sf*e  Valuation,  11-19. 
As  matter  ccnsidered  in  passing  on  reasonableness  of  rates,  see  Rates, 
97. 

Nature  of  property. 

1.  If  property  has  been  devoted  to  the  public  use,  and  reasonable  care 
has  been  exercised  in  all  the  phases  of  its  management,  but  the  owners 
have  not  received  a  fair  return  during  the  earlier  years  of  the  operation 
of  the  plant  in  which  the  property  is  used  for  the  convenience  of  the 
public,  the  deficit  thus  incurred  must  be  made  up  out  of  later  earnings, 
insofar  as  this  is  commercially  possible  and  expedient.  In  other  words, 
every  effort  honestly  put  forth,  every  dollar  properly  expended,  and 
every  obligaticn  legitimately  incurred  in  the  establishment  of  an  ef- 
ficient public  utility  business  must  be  taken  into  consideration  in  the 
making  oi^  rates  for  such  business.  Collectively  the  Qlements  Just  re- 
ferred to  may  be  designated  by  the  term  going  value.  Payne  et  al.  v. 
Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  61. 

Going  value  (Ustinguished  from  the  value  of  a  going  concern. 

2.  In  the  testimony  going  value  was  defined  as  that  value  which  is 
added  to  the  physical  value  of  a  plant  by  virtue  of  the  successful  and 
harmonious  operation  of  the  whole,  and  the  co-ordination  of  the  vari- 
ous parts.  This  might,  with  propriety,  be  termed  a  definition  of  the 
value  of  a  going  concern  as  distinguished  from  going  value  or  the  un- 
compensated cost  incurred  in  building  up  the  business.  The  value  of 
a  going  concern  is  generally  greater  than  the  sum  of  the  values  of  the 
separate  phyFlca.1  parts  of  the  plant.  The  seller  of  such  a  plant  is  in 
a  position  to  exact  more,  and  the  purchaser  would  generally  be  willing 
to  pay  more,  than  for  a  plant  whi(h  has  no  established  business.  In 
expropriation  proceedings,  liko'wise,  the  owner  or  owners  of  a  plant 
which  is  a  going  concern  would  doubtless  be  awarded  a  larger  amount 
of  damages  than  the  owner  or  owners  of  a  plant  which  has  not  yet 
been  placed  upon  a  going  basis.  But  this  "more"  in  the  value  of  a 
plant  in  the  case  of  purchase  and  sa^e,  or  expropriation,  is  not  a  mat- 
ter in  which  the  public  is  interested  in  proceedings  of  this  kind.  This 
'"•more"  is  not  property  used  and  useful  for  the  convenience  of  the  pub- 
lic within  the  ncaning  cf  the  statute.  On  the  other  hand,  if  property 
is  devoted  to  the  public  use,  and  reasonable  care  has  been  exercised  in 
all  the  phases  of  its  management,  but  the  owners  have  not  received  a 
fal-r  return  during  the  earlier  years  of  the  operation  of  the  plant  in 
which  the  property  is  used  for  the  convenience  of  the  public,  the  deficit 
thus  incurred  must  be  made  up  out  of  the  later  earnings,  insofar  as 
this  is  commerciary  possible  and  expedient.  In  other  words,  every 
effort  honestly  put  forth,  every  dollar  properly  expended,  and  every  ob- 
ligation legitimately  incurred  in  the  establishment  of  an  efficient  public 
utility  business  must  be  taken  into  consideration  in  the  making  of 
rates  for  such  business.  Collectively  the  elements  just  referred  to  may 
be  designated  by  the  term  going  value,  and  in  this  sense  there  can  be 
no  question  regarding  the  -oropriety  and  Justice  of  admitting  going 
value  as  a  consideration  In  the  determination  of  rates.  Payne  et  ah  i?. 
Wis,  Teh  Co,  1909,  4  W.  R.  C.  R.  1,  60-61.  ^  i 
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GOOD  WILL 

As  element  in  valuation  of  public  utilities,  good  will  applies  to  com- 
petitive enterprises  only,  sec  Valuation,  20. 

Applies  to  compclitivv  cnirr prises  onhj. 

Good  will  is  an  attribute  of  competitive  business.    Payne  ci  ah  v. 
Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  60. 

GRADE  CROSSINGS 

8cc  Railroads;  Street  Railways. 

GRAIN 

Rates,  Joint,  Wisconsin  points  on  the  C.  B.  &  Q.  R.  to  Milwaukee,  Wis., 

see  Ratks,  9. 
Refund    on   shipment,    I)e   Soto  to   Milwaukee,   Wis,,   see  Ratks,   24; 

Reparation,  30. 
Refund  on  shipment,  Wisconsin  points  and  destined  to  Manitowoc  and 

Milwaukee,  with   stoppage   in   transit  privilege  at  Hudson,   Wis., 

see  Ratks,  25;  Rkparation,  12. 
Refund  on  shipments,  Wisconsin  points  to  Csceola,  Wis.,  see  Rates,  26; 

Reparation,  ^. 

ICE 

Rates,  Merton  to  Chestnut  St.,  Milwaukee,  Wis.,  see  Rates,  27. 

INDETERMINATE  PERMIT 

Effect  of  surrendering  franchise  and  receiving  in  lieu  thereof 
an  indcicrviinate  permit. 
1.  The  privilege  granted  to  a  public  utility  of  surrendering  Its  fran- 
chise and  receiving,  in  lieu  thereof,  an  indeterminate  perm  it,  does  not 
operate  to  exclude  corporations,  who  do  not  see  fit  to  avail  themselves 
of  the  privilege,  from  the  operation  of  the  general  provisions  of  the 
statute.  The  provision  authorizing  such  surrender  makes  it  optional 
with  the  corporation  whether  it  will  receive  what  in  practical  operation 
is  a  perpetual  exclusive  franchise,  or  will  retain  Its  limited  franchise, 
but  as  a  consideration  of  the  exchange  the  corporation  waives  Its  con- 
stitutional right  of  having  the  question  of  the  necessity  of  the  taking 
of  its  property  ty  a  municipality  determined  by  a  jury  when  the  mu- 
nicipality determines  to  acquire  the  property  of  the  utility,  and  also 
the  right  of  insisting  upon  the  fulfillment  of  any  contract  which  it  has 
theretofore  entered  into  with  a  consumer  or  user,  and  which  has  not 
expired,  relating  to  any  rate,  charge  or  service.  This  provision  of 
necessity  refers  only  to  contracts  with  consumers,  including  especially 
those  which  are  protected  by  section  1797m — 91  of  the  Statutes.  The 
consumer  in  such  case  could  apply  to  the  Commission  for  a  change 
fn  his  rates  or  service  on  the  ground  cf  discrimination  or  unreasonable- 
ness, whether  he  had  an  unexpired  contract  or  not.  The  public  utility 
merely  agrees,  in  respect  to  such  contracts,  to  submit  them  to  the  reg- 
ulating powers  of  the  Commission  if  the  consumer  insists  upon  it 
This  provision  was  placed  in  the  law  particularly  to  obviate  long  time 
contracts  which  had  been  made  by  municipalities  with  public  service 
corporations  for  city  and  village  purposes.  City  of  Ashland  v.  Ashland 
Water  Co.  1909,  4  W.  R.  C.  R.  273,  304-305. 
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2.  The  legislature.  In  granting  to  a  public  utility  the  right  to  sur- 
render its  franchise  and  receive  in  lieu  thereof  an  indeterminate  per- 
mit, did  not  thereby  make  it  optional  with  the  utility  whether  it  would 
subject  itself  to  the  regulatory  po>\ers  of  the  Commission.  To  place 
such  a  construction  upon  the  section  thus  providing,  would  be  to  ae- 
stroy  the  meaning  of  other  sections,  and,  in  fact,  render  nugatory  the 
main  purposes  of  the  act.  City  of  AsJiland  v.  Ashland  Water  Co,  1909, 
4  W.  R.  C.  R.  273,  305. 

INDUSTRIAL  TRACKS 

i^vf    Switch  CoNXixnnoNs. 

INTANOIBLE  VALUE 

Sec  Valuation. 

INTERCHANGE  OF  TRAFFIC 

Hce  CoNNKCTi.Nti  Cakhikrs. 

Adjustment  of  train  schedules  between  connecting  carriers  to  provide 
for  interchange  of  traffic,  scr  Tkain  Skrvick,  5. 

INTEREST 

As  element  In  the  valuation  of  public  utilities,  see  Valuation,  29. 
What  constitutes  a  reasonable  return  for  interest  for  public  utilities, 
see  RtTURX,  14-21. 

INTERSTATE  COMMERCE 

Interference  with  schedules  of  interstate  trains,  sec  Train  Sciikdi-lbs,  1. 

Power  of  state  to  compel  stoppage  of  interstate  trains,  see  Train  Serv- 
ice, 7. 

Service  to  local  stations  by  through  interstate  trains,  see  Train 
Sehvick,  8.  ' 

INTERURBAN  RAILWAYS 

Hates,  joint  or  through  rates,  power  of  Commission  to  establish  joint 
rates  between  carriers  ir  cases  where  there  is  no  mechanical  union 
of  tracks  for  the  interchange  of  traffic,  see  Rates,  6. 

INVESTMENTS 

Public  utility  investments,  effect  of  Public  Utilities  Law  on  stability  of 
return  on  investments  in  oublic  utility  enterprises,  see  Return,  7. 

Public  utility  investments,  effect  of  state  regulation  on  investments, 
see  Public  Utilities,  5. 

Safety  of  public  utility  investments  under  piihlic  utility  legis- 
lation.. 
1.  The  effect  of  the  Public  T'tilitles  Taw,  the  laws  which  restrict  the 
issuance  of  security,  and  other  similar  legislation  is  to  eliminate  snecu- 
lative  elements  from  the  business  of  o^^erating  utilities  of  this  kind  and 
to  increase  the  saf«^ty  of  investments  therein.  Such  legislation  appears 
to  stand  for  restrictions  upon  possible  speculative  gains  on  the  one 
hand,  and  greater  security  on  the  other.     Its  alms  are  to  maintata  just   t 
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and  equitable  relations  as  between  inrestors  and  consumers.  A  policy 
of  which  this  can  be  said,  insofar  as  it  affects  enterprises  which  bear 
such  a  peculiar  relation  to  the  public  as  is  the  cass  of  public  utilities, 
appears  to  us  to  l:e  both  wise  and  necessary.  State  Journal  Printing 
Co.  rt  al.  V.  Madison  Gas  d  FArctriv  Co.  1910,  4  W  R.  C.  R.  501,  586. 

2.  Investors  in  public  utilitits  may  find  that  under  the  public  utili- 
ties laws  of  the  state  their  interests  are  as  well,  if  not  better,  safe- 
guarded than  they  were  before  these  laws  were  enacted.  To  be  re- 
ijeved  from  active  competition,  and  assured  of  reasonable  returns  ui>on 
the  investment,  as  well  as  a  reasonable  price  In  case  the  plants  are 
taken  over  by  the  municipality,  are  matters  that  deserve  attention  and 
that  in  the  long  run  ought  to  attract  rather  than  repel  investments 
in  such  utilities.  This  would  certainly  seem  to  be  the  case  as  soon  as 
it  was  found  that  the  policy  thus  adopted  by  the  state  bids  fair  to  be- 
come permanent  and  to  be  carried  out  in  good  faith.  State  Journal 
Printing  Co.  et  al.  v.  Madison  Oas  it  Electric  Co.  1910,  4  W.  R.  C.  R, 
301,  632. 

IRON 

sec  SrHAi»  Ikon. 

JOINT  RATES 

See  Rates. 

JUDICIAL  REVIEW 

Orders  of  Commission,  judicial  review  of  orders  of  Commission,  ques- 
tion of  unreasonableness  cr  unlawfulness  of  order,  sec  Raileo'-d 
CommiSkSion,  9. 

JURISDICTION 

Commission,  jurisdiction  of,  sec  Railkoap  Commission.  6-8. 
Commission,   jurisdiction   of,    over    service   and    facilities   of   railroad 

companies — Safety  as  one  of  the  elements  of  reasonably  adequate 

service,  sec  Raileoad  Commission,  8. 

LABELS 

KcJjulaiinm  for  laheh  on  freight  packages  of  butter  and  eggs, 
1.  Petitioner  alleges  that  rule  27  of  the  western  classification  Nob. 
45  and  46  is  unjust  and  unreasonable,  insofar  as  it  compels  the  mark- 
ing of  every  package  of  butter  and  eggs  with  the  full  name  of  the 
consignee.  The  case  is  similar  to  that  of  Southern  Wisconsin  Cheese 
'  Men's  Protective  Association  ct  al.  v.  W.  C.  R.  Co.  et  al.  1909,  3  W.  R. 
C.  R.  459,  which  is  followed.  Held,  that  rule  27  is  not  a  reasonable 
rule  insofar  as  it  requires  the  full  name  of  the  consignee  to  be  written 
upon  every  package.  It  is  therefore  ordered,  that  the  respondent 
carriers  cease  and  desist  from  applying  that  part  of  rule  27  which  com- 
pels shippers  to  mark  ea(  h  bundle,  package  or  piece  of  less  than  carload 
freight  with  the  full  name  of  the  consignee.  All  other  parts  of  rule  27. 
such  as  that  part  which  requires  the  name  of  the  station,  town  or  city 
and  the  state  to  be  marked  on  each  package,  are  unaffected  by  this 
order.  It  is  also  recommended  that  all  carriers  doing  business  In  Wis- 
consin seriously  consider  the  advisability  of  modifying  rule  27  in  the 
manner  indicated  for  all  shipments  of  L.  C.  L.  freight,  except  In  those 
cases,  if  there  be  any,  where  sufficient  reason  exists  for  not  applylns 
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the  modified  rule.  Wis,  Butter  Manufacturers  tC-  Milk  Producers  Pro- 
tective Association  v.  C.  ct  A'.  W.  «.  Co.  ct  al.  1910,  4  W.  R.  C.  R.  494, 
497. 

LAND 

As  element  In  the  valuation  of  the  physical  property  of  public  utilities. 

sec  Valuation,  33,  37. 
Determination  of  the  value  of  the  physical  property  of  public  utilities. 

value  of  land,  sec  Valuation,  43. 

LAUNCH 

kiec  Motor  Boat. 

LAWFUL  BATE 

l^ee  SniKDULKs  ok  Takifks. 

LIMITATION  OP  ACTIONS 

Refund,  claim  for,  tarred  by  the  limitation  of  the  statute,  see  Repara- 
tion, 5. 

LOADINO 

Minimum  carload  weights,  sec  Wekjiits. 

LOCAL  CONDITIONS 

As  matter  considered  in  passing  on  reasonableness  of  electric  rates, 
see  Rates,  86. 

LOW  ORADE  FREIOHT 

Low  rate  for  carriage  of,  see  Rates,  53. 

LOOS 

Refund  on  shipments,  Hatch's  Spur  and  Cobban  to  Eau  Claire,  Wis., 
see  Rates.  28;  Reparation.  20. 

Refund  on  shipments.  Heafford  Jet.  to  Wausau,  Wis.,  sec  Rates,  29; 
Reparation,  4P. 

Refund  on  shipments,  Lena^^a  and  Spurs  9  and  12  on  the  Washburn 
branch  of  the  N.  P.  R.  Co.  to  Elton,  Wis.,  see  Reparation,  7. 

Refund  on  shipments,  Pcierson's  Spur  to  Ashland,  Wis.,  see  Rates,  30; 
Reparation,  48. 

Refund  on  shipments.  Two  Rivers,  Wis.,  from  Wisconsin  points,  sec 
Reparation.  52. 

Refund  on  shipments,  Velasco  to  Merrill,  Wis.,  see  RAn-rs,  31;  Repara- 
tion, 51. 

Refund  on  shipments,  Winter  to  Birchwood,  Wis.,  see  Rates,  32; 
Reparation,  14. 

LUMBER 

Rates,   reasonableness   of,  Wausau,  Wis.,  from  Wisconsin   points,   see 

Rates,  39. 
Refund  on  shipment,  Birchwood  to  Kewaunee,  Wis.,  see  Rates,  33; 
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Refund  on  shipment,  Crandon  to  Menasha,  Wis.,  sec  Rates,  34;  Repara- 
tion, 32. 

Refund  on  shipments,  Elcho  to  Bdgerton,  Wljs.,  sec  Rates,  35;  Repara- 
tion, 27. 

Refund  on  shipments,  McUcn  to  Kewaunee,  Wis.,  sec  Rates,  36;  Repa- 
ration, 31. 

Refund  on  shipments,  Wausau  from  Rblnclander,  Wis.,  sec  Rates,  37; 
Reparation,  47. 

Refund  on  shipments,  Wausau  from  Rib  Fai:s,  Wis.,  see  Rates,   38; 

Rl-rpA  RATION,    41. 

Refund  on  shipments,  Wausau,  Wis.,  from  Wisconsin  points,  svc  Ratks, 
40-49;  Rkpahation,  36-40.  42-46. 

MAEINO  RATES 

See  Rates. 

MANAOEMENT 

Wages  of  management,  as  element  in  profits,  sec  Rei'Ubn.  28-29. 

MEASURED  RATE 

See  Ratks. 

MILLINO  IN  TRANSIT  RATES 

See  Rates. 

MINIMUM  CARLOAD  WEIOHTS 

See  Weioiits. 

MINIMUM   OHAROES 

ELECTRIC  UTILITIES. 

Purpose  of  minimum  charges. 

1.  Minimum  rates  are  Intended  to  cover  the  fixed  expenses  for  those 
who  use  so  little  current  that  the  cost  of  carrying  them  would  not 
otherwise  be  met.  In  re  Applieation  North  Milwaukee  Light  dc  Power 
Co.  1909,  4  W.  R.  C.  R.  89.  92. 

Variation  in  minimum  charge  with  size  of  installation. 

2.  A  rate  schedule  in  which  the  minimum  rate  depends  on  the  size 
of  the  installation,  may  not  le  bad  in  principle,  for  it  is  more  than 
likely  that  the  minimum  should  bear  a  more  or  less  close  relation  to 
that  part  of  the  expense  which  depends  on  the  demand  as  well  as  to 
those  expenses  which  depend  on  the  number  of  customers  and  which 
vary  with  this  number.  In  re  Application  Cumberland  Municipal  Elec- 
tric Lighting  PlafU,  1909,  4  W.  R.  C.  R.  214,  228-229. 

MINIMUM  LOADINO  REQITIREMENT 

See  Weights. 


MINIMUM  WEIOHTS 

Sec  WEionTS. 
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MISTAKE 

Mistake  in  quoting  rate,  no  excuse  for  departure  from  published  rate, 
sec  Sciip:diile8  or  Tariffs,  2. 

MONOPOLY 

Monopolistic  nature  of  exclusive  franchises  to  operate  public  utilities, 

see  Franohihks,  6. 
Monopoly  privilege  cannot  le  Justly  capitalized  as  against  consumers, 

see  Valuation.  22. 

Public  utilities,  theory  of  Public  IJiiliticH  Law  a.s  to  monopo- 
listic character  of  utility  enterprises. 
1.  It  is  well  understood  that  the  theory  of  the  Public  Utilities  "Law 
is,  that  utility  enterprises  are  generally  monopolistic  in  their  character. 
This  theory  was  not  extended  to  include  telephone  companies.  These 
alone  are  left  in  a  class  by  themselves,  supposed  to  be  governed  by  the 
ordinary  laws  of  competition.  Payne  et  al.  v.  Wis.  Tel.  Co.  1909,  4  W. 
R.  C.  R.  1,  60. 

MOTOR  BOAT 

Refund  on  shipment,  Oshkosh  to  Port  Atkinson,  Wis.,  see  Rates,  50; 
Reparation.  26. 

MUNICIPALITIES 

See  CiTiKs;  Villages. 

NET  EARNINOS 

As  matter  considered  in  passing  on  reasonableness  of  rates,  see  Rates, 
98. 

NUNC  PRO  TUNC 

Amendment  to  order  of  CommL^sion,  application  for  modification   of 
order  denied,  see  Rw-ulations,  9. 

OPERATING  EXPENSES 

Operating  expense  accounts  of  electric  utilities,  see  Accounting,  22. 
Operating  expense  accounts  of  gas  utilities,  see  Acoountino,  24. 
Operating  expense  accounts  of  public  utilities,  see  Accounting.  25-27. 
Operating  expense  accounts  of  telephone  utilities,  see  Accoi'nting,  28. 

OPERATION  OF  TRAINS 

i<ee  Train  Servick. 

ORDERS  OF  COMMISSION 

Judicial  review  of  orders  of  Commission,  question  of  unreasonableness 
or  unlawfulness  of  orfler,  see  Railroad  Commission,  9. 

ORIGINAL  COST 

Original  cost  of  physical  property  of  public  utilities  as  element.  In  valu- 
ation, see  Valuation,  40.  ^^^^^T^ 
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OUTPUT  COSTS 

As  element  considered  in  making  rates  for  electric  utilities,  see  Rates, 
68-78. 

OVERCHASOES 

See  Reparation. 

OVERHEAD  EXPENSES 

Apportionment  of  overhead  ex;nenses  in  the  determination  of  unit  costs 
of  electric  utilities,  see  A<'(ounting,  3,  5. 

PAOKAOES 

See  Empty  Beer  Packages. 

PARTY  LINE  RATES 

Party  line  rates  in  telephone  service,  see  Rates,  110. 

PASSENGERS 

station  accommodations,  sc^'  Station  Facimties. 

PAVING 

Allowance  for  cost  of  paving  In  the  valuation  of  property  of  public 
utilities,  when  the  cost  was  not  actually  incurred,  see  Valuation, 
25-26. 

PAYMENT  OF  RATES 

Regulations  as  to  payment  of  rates  for  services  rendered  hy  public 
utilities,  see  Rkc.llations,  5-19. 

PENALTIES 

Regulations  as  to  payment  of  rates  for  services  rendered  by  public 
utility,  provision  for  penalties,  see  REfiULATioNS,  8-9. 

PIECEMEAL  CONSTRUCTION 

As  matter  considered  in  the  valuation  of  public  utilities,  see  Valuatiotv, 
34,  44. 

POSTING  OF  RATE  SCHEDULES 

Publication  of  rates,  charges,  and  conditions  connected  therewith,  sec 
ScHEnrLKs  OR  Tariffs,  3. 

POSTS 

Refund  on  shipment,  Bowler  to  Burlington,  W4s.,  see  Rates,  51;  Repa- 

RATIOX,    24. 


POWER  RATES 

fiee  Rates. 
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PREFERENCE  OR  PREJUDICE 

Sec  DISOIUMINATION. 

PRIVATE  SIDE  TRACKS 

See  Switch   Co.nnkctioxs. 

PRIVILEGES 

Sec  Transit  Privileges. 

PROFITS 

What  constitutes  a  reasonable  return  for  profits  for  public  utilities, 
sec  Return,  9-29. 

PROPERTY  ACQUIRED  THROUGH  GIFT 

As  element  in  the  valuation  of  public  utilities,  see  Valuation,  35-37. 

PROPERTY  RIGHTS 

Franchises,  no  good  ground  upon  which  the  value  of  exclusive  fran- 
chises should  become  j)rivate  property,  sec  Fkanchisks,  7. 

Operation  of  street  railways  at  pecuniaiy  loss,  duty  to  operate,  see 
Street  Railways,  10-15. 

Property  employed  in  public  utilities,  o.vner  entitled  to  reasonable  re- 
turn, sec  Refit.'^n,  1-2. 

Public  Property,  reservation  of  exclusive  franchise  values  for  the  -pub- 
lic, sec  Franchises,  7-8. 

PRORATING  OF  EXPENSES 

Prorating  of  fixed  and  variable  expenses  in  the  determination  of  unit 

costs  for  electric  utilities,  see  A(( ountincj,  7-9. 
Prorating  of  fixed  and  variable  expenses  in  (he  determination  of  unit 

costs  for  gas  utilities,  see  A('(orN'jix(s,  10. 
Prorating  of  fix(d  and  variable  expenses  in  the  determination  of  unit 

costs  lor  water  utilities,  s  v  Accountino,  20-21. 

PUBLIC  SERVICE  CORPORATIONS 

Scr  Ele(tric  Utilitiks:   Gas  Utilitie.s;   Fuiu.ic  Utilififs;   Railroads; 
Strkkt  Railways;    Telephone  UiilitU'-s;    Water  UriLiTiES 

PUBLIC  UTILITIES 

See  Elkotric  Utilities;    Gas  Utilitiks;   Tj-.i-kpiione  Utilitiks;    Watkr 

Utilitiks. 

Cost  of  service  of  public  utilities,  determination  of  unit  costs,  see  A<»- 

COIINTINCJ,   1-21. 

Depreciation,  rate  of  depreciation  of  public  utility,  see  Dkprkciation, 

26. 
Investments,  safety  of  public  utility  investments  under  public  utility 

legislation,  see  Invkstmknts,  1-2. 
Monopolistic  character  of  public  utilities,  theory  of  Public  Utilities  Law 

with   respect  to  monopolistic  character  of  utility  enterprises,  sec 

Monopoly,  1. 
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ACCOUNTING. 
See  Accounting. 

CONTROL  AND  REGULATION  IN  GENERAL. 
Power  of  state  to  regulate  rates,  sec  Ratks,  66. 

In  general — Power  of  state. to  reg\ilate  service  and  faeilifies. 

1.  Every  public  service  corporation  la  by  statute  subject  to  public 
supervision  as  to  the  extent  and  quality  of  its  service.  Bert^d  v.  Wis. 
Tel  Co.  4  W.  R.  C.  R.  150,  If.r,. 

Collateral  undertaking  of  a  public  utility  when  not  affecting 
prejudicially  the  reasonable  perfoi^mancc  of  its  duticJi  to 
the  public, 

2.  Any  undertaking  or  practice  collateral  to  the  public  calling  of  a 
public  utility,  which  does  not  in  itself  impair  the  ability  of  the  utility 
to  fully  perform  its  public  functions  in  every  respect,  is  not  within  the 
contemplation  of  the  regulative  powers  of  the  Commission,  It  is  only 
when  the  public  is  prejudiced  in  the  matter  of  rates,  services  or  facili- 
ties by  any  such  act,  practice  or  collateral  undertaking  of  a  public 
utility  that  the  Commission  may  step  in  and  exercise  its  supervisory 
power  to  the  end  tliat  such  prejudice  be  removed.  Fond  du  Lac  Buii- 
nc88  Men's  Association  ci  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  340,  349. 

3.  As  long  as  the  primary  purposes  of  a  public  utility  are  carried 
out  to  the  reasonable  satisfaction  of  the  public,  the  use  of  its  property 
for  incidental  purposes  which  do  not  impair  the  efficiency  or  adequacy 
of  the  public  service  it  has  undertaken,  is  a  matter  In  which  the  gen- 
eral public  is  not  concerned.  It  is  only  when  the  rights  of  the  latter 
in  matters  pertaining  to  the  public  calling  of  such  a  concern  are  in- 
vaded that  a  cause  exists  for  intervention  on  the  part  of  the  public 
authorities  for  the  purpose  of  enforcing  such  rights  and  compelling  the 
full  and  impartial  performance  of  public  functions.  Fond  du  Lac  Busi- 
ness Men's  Association  et  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  340-353. 

Duty  of  Connnissioji  in  rcgulaiing  public  utilities. 

4.  In  order  that  the  Commission  may  act  intelligently  in  the  matter 
of  regulating  public  utilities,  it  is  required  to  value  the  property  of  all 
public  utilities,  prescribe  uniform  systems  of  accounting,  fix  standards 
of  service,  establish  rules  and  regulations,  and  generally  to  do  all  things 
necessary  to  advise  Itself  fully  of  all  the  affairs  of  such  utilities.  Such 
requirements  are  essential  to  a  proper  determination  of  the  extent  or 
measure  of  the  duties  which  public  utilities  owe  to  the  public  in  re- 
spect of  facilities,  services  and  charges  and  all  practices  conne<:ted 
therewith.  Fond  du  Lac  Business  Men's  Association  et  al.  v.  Wis.  Tel. 
Co.  1909,  4  W.  R.  C.  R.  340,  349. 

Legislative  regulation  through  Commissions. 

5.  Legislative  regulation  of  public  utilities  through  commissions  may. 
in  some  respects,  be  detrimental  to  operators  who  endeavor  to  evade 
their  obligations  under  the  common  law  and  who  try  to  profit  by  the 
manipulation  of  capital  issues  rather  than  through  legitimate,  effective 
and  economical  operation  of  their  plants.  It  is  also  possible  that  such 
regulation  may  prove  unsatisfactory  when  ineffectual  or  misdirected, 
and  until  it  has  been  fully  tried  out  and  become  more  generally  under- 
stood. But  it  is  difficult  to  see  how  such  regulation  can  result  In  per- 
manent injury  to  the  great  mass  of  investors  and  to  the  utilities  them- 
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selves,  if  bonestly  applied  and  administered  with  ordinary  care  and 
efficiency  along  the  lines  of  and  in  the  spirit  of  such  laws  as  those 
which  have  been  enacted  in  this  state,  laws  under  which  such  utilities, 
under  normal  or  ordinary  conditions,  are  practically  protected  from 
active  competition  and  assured  of  reasonable  returns  on  a  fair  valu- 
ation of  the  plants.  In  addition  to  this  such  regulation  ought  to  pro- 
mote effective  management  and  operate  as  a  safeguard  against  many 
abuses  which,  in  the  long  run,  may  be  detrimental  to  the  plants  and 
their  business  from  the  Investor's  point  of  view.  Among  other  things, 
it  ought  to  be  a  safeguard  against  such  abuses  as  the  slipshod  way  in 
which  many  companies  charge  up  depreciation  and  keep  their  accounts. 
Proper  charges  to  depreciation  prevent  the  plants  from  being  deprived 
of  the  necessary  up-keep,  and  complete  accounts  of  records  enable  those 
who  are  financially  interested  to  ascertain  its  financial  condition  at  al- 
most any  fime.  Matters  of  this  kind  are  of  considerable  importance 
and  go  far  in  offsetting  such  inconveniences  as  effective  regulation  may 
impose.  State  Jovrnal  Printing  Co,  ct  al.  v.  Madison  Qas  d  Electric  Co. 
1910,  4  W.  R.  C.  R.  501,  631-632. 

Power  of  Commission  to  regulate  public  utilities — Limitations 
on  i>owcr, 

6.  A  careful  reading  of  the  Public  Utilities  Law  will  disclose  that 
the  objective  point  in  the  legislative  mind  was  the  regulation  of  those 
affairs  of  public  utilities  Ly  public  authority  which  pertain  to  and  are 
involved  in  the  discharge  of  their  obligations  to  the  public.  It  was  not 
the  intention  to  confer  upcn  the  tribunal  charged  with  the  duty  of 
supervision,  the  general  management  of  the  business  of  such  concerns. 
The  function  of  the  Commission  is,  therefore,  naturally  limited  in  ita 
scope  to  the  execution  of  the  primary  purposes  of  the  enactment.  Fond 
du  Lac  Bvsincss  Men's  Association  ct  aL  v.  Wis.  Tel.  Co.  1909,  4  W.  R. 
C.  R.  340,  349. 

OPERATION. 

Bequirements  as  to  service  and  fa-cilities. 

7.  Every  public  service  corporation  is  required  by  law  to  furnish 
adequate  and  efficient  service  to  the  public  according  to  the  develop- 
ment and  state  of  the  art  at  the  time  the  service  is  performed,  and  to 
exact  therefor  only  reasonable  compensation.  Bcrcnd  v.  Wis.  Tel.  Co. 
1909,  4  W.  R.  C.  R.  mo.  155. 

8.  To  fulfill  its  public  duty,  a  public  service  corporation  must  at  all 
times  keep  and  maintain  its  plant  in  a  proper  state  of  repair  and  in 
an  efficient  operating  condition,  adopt  new  inventions  as  they  arise, 
make  extensions  and  improvomeuts  of  its  plant  when  necessary  and  re- 
quired for  the  convenience  of  the  public,  and  continue  its  services  with- 
out cessation  whether  profitable  or  unprofitable.  Bcrcnd  v.  Wis.  Tel. 
Co.  1909,  4  W   R.  C.  R.  150.  155. 

9.  Under  sec.  1797m— ^J,  ch.  499,  Laws  of  1907,  "every  public  utility 
is  required  to  furnish  reasonably  adequate  service  and  facilities." 
State  Journal  Printing  Co.  ct  al.  v.  31adison  Oas  tC-  Electric  Co.  1910, 
4  W.  R.  C.  R   501,  623. 

RATES. 
Sec  Rater. 

VALUATION. 
See  Valuation. 
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PUBLIC  UTILITIES  LAW 

OPERATION  OP  LAW. 

Effect  on  stability  of  invcsimfnts  iii  puMic  utilitt/  vnlerprisrs. 

1.  There  is  eveiy  reason  to  ^elieve,  what  the  testimony  in  this  caac 
suggests,  that  the  operation  of  the  Public  Utilities  Law  will,  eventually, 
result  in  greater  stability  in  the  investment  in  public  utility  enter- 
prises, and  that  this  will  le  followed  by  a  relatively  lower  rate  of  in- 
terest, may  reasonably  be  expected  from  the  nature  of  the  competitive 
forces  opeiating  upon  capital.  •  Ho^^ever,  until  experience  has  actually 
demonstrated  it,  at  least  on  a  limited  scale,  no  action  of  far  reaching 
consequences  can  l:e  prudently  and  justly  based  upon  it.     Payne  et  al. 

■  V.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  63-64. 

SCOPE  AND  PURPOSE  OF  LAW. 

Kvgidation  limited  to  those  affairs  of  puhlic  ntilitics  which  per- 
tain to  their  ohiigations  to  the  public. 

2.  A  careful  reading  of  the  Public  Utilities  Law  will  disclose  that 
the  objective  point  in  the  legislative  mind  was  the  regulation  of  those 
affairs  of  public  utilities  by  public  authority  which  pertain  to  and  are 
involved  in  the  discharge  of  their  obligations  to  the  public.  It  was 
not  the  intention  to  confer  iTpcn  the  tribunal  charged  with  the  duty 
of  supervision,  the  general  management  of  the  business  of  such  con- 
cerns. The  function  of  the  Commission  is,. therefore,  naturally  limited 
in  its  scope  to  the  execution  of  the  primary  purposes  of  the  enactment. 
Fond  (111  Lac  Business  Men's  Assoeiation  et  al.  r.  Wis.  Tel.  Co.  1909, 
4  W.  R.  C.  R.  340,  349. 

SECTIONS  CONSTRUED. 

Sec.  1797m— 3  (Laws  1907,  ch.  499),  service  and  facilities  of  public 
utilities,  sec  Pi:kuc  Utilities. 

Sec.  1797m — 3,  utility  charges  to  be  reasonable  and  just,  .«ro  Rates. 

Sec.  1797m — 23  (Laws  li'07.  ch.  499),  standards  of  service,  standards 
for  the  measurement  of  quality,  pressure,  initial  voltage,  and  other 
conditions  of  service,  see  Elkctric  Utimtiks;  Gak  Utiuties. 

Sec.  1797m — 28,  regulations,  publicity  to  be  given  rules  and  regulations, 
see  RKc.rr^TioNS. 

Sec.  1797ni — 29,  schedules  for  utilities,  publicity  to  be  given  schedules, 
see  RKiii'LATioNs;    Sciiinrip:s  for   Utii.itif». 

Sec.  1797m — 46  (Laws  1907,  ch.  499),  rates,  power  of  Commission  to 
regulate  rates,  sec  RAiiiroAn  Commission;   Rates. 

Sec.  1797m — 61,  rates,  power  of  Commission  to  regulate  utility  rates, 
see  Kaiujoai)  Commission:  Ratks. 

See.  1797m — 77  and  sec.  1797m — 78,  indeterminate  permit,  effect  of 
surrendering  franchise  and  receiving  in  lieu  thereof  an  indetermi- 
nate permit,  sec  lNni:rEKMiNATE  Pkrmit. 

THEORY  WITH  RESPECT  TO  MONOPOLY. 
Theory  of  law  as   to   rnoiwpolistic  character  of   ntiliiy   enter- 
prises. 

3.  It  is  V  ell  understood  that  tbe  theory  of  the  Public  Utilities  Law 
is,  that  utility  enterprises  are  generally  monopolistic  in  their  character. 
This  theory  was  not  extended  to  include  telephone  companies.  These 
alone  are  left  in  a  class  l:y  themselves,  supposed  to  be  governed  by  the 
ordinary  lav  s  of  competition.  Payne  et  al.  v.  Wis,  Tel.  Co.  1909,  4  W, 
R.  C.  R.  1,  60. 
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PUBLICATION  OF  RATE  SCHEDULES 

Sec  Schedules  ob  Tabiffs;   Schedules  fob  Utilities. 

PUBLISHED  BATE 

Departure  from,  prohibited,  acv  Sciikdulls  ob  Tabiffs,  1-2. 

PULP 

Refund  on  shipment,  Rhinelander  to  Ladysmith,  Wis.,  sec  Rates,  52; 
Reparation,  28. 

PURPOSES  OF  LAW 

Sec  Public  Utilitiks  Law;  Railboad  Law. 

RAILBOAD  COMMISSION 

Authority   of  Commission  in  awarding  reparation. 

1.  In  order  to  enable  the  railway  companies  to  adjust  certain  meri- 
torious claims  which  accrued  prior  to  the  axjt  providing  that  reparation 
might  be  made  in  certain  instances,  the  last  legislature  enacted  ch.  271, 
Laws  of  1909.  This  act  conferred  power  upon  the  Commission  to 
authorize  refunds  on  certain  accrued  claims  as  follows:  "Section  1. 
Within  thirty  days  from  and  after  the  passage  of  this  act,  any  person 
aggrieved  may  complain  to  the  Railroad  Commission  of  Wisconsin  that 
the  charge  exacted  for  the  transportation  of  any  property  between 
points  in  this  state,  which  property  was  delivered  at  destination  within 
the  period  of  five  years  immediately  preceding  July  12,  1907,  or  for  any 
service  in  connection  therewith,  or  that  any  charge  exacted  for  the 
storage  of  any  property  within  such  period,  or  that  any  car  service  or 
demurrage  charge  exacted  within  such  period  is  erroneous,  unusual,  or 
exorbitant;  and  thereupon  the  said  Commission  shall  have  power  lo  in- 
vestigate such  complaint,  and  to  hear  the  same,  and  to  decide  upon 
the  merits  thereof  in  the  manner  provided  ty  sec.  12,  ch.  362,  Laws  of 
1905.  If  upon  such  hearing  the  Commission  shall  decide  that  the  rate 
or  charge  exacted  is  erroneous,  unusual,  or  exorbitant,  it  shall  find 
what  in  its  judgment  would  have  been  a  correct  rate  or  charge  for  the 
service  complained  of,  and  if  the  rate  or  charge  so  found  shall  be  less 
than  the  charge  exacted,  the  carrier  shall  have  the  right  to  refund  to 
the  person  paying  such  charge  the  amount  so  found  to  be  erroneous, 
unusual  or  exorbitant.  No  carrier  making  a  refund  upon  the  order  of 
the  Commission  as  herein  provided  shall  be  liable  for  any  penalty  or 
forfeiture  or  subject  to  any  prosecution  under  the  laws  of  this  state 
on  account  of  making  such  refund.'*  Ahnapee  Veneer  <&  Seating  Co. 
V.  C.  St.  P.  M.  &  0.  R.  Co.  1909.  4  W.  R.  C.  R.  106,  108. 

2.  Prior  to  the  enactment  of  ch.  271,  Laws  of  1909,  the  Commission 
was  without  authority  to  authorize  reparation  for  claims  that  had  been 
accrued  prior  to  the  act  providing  that  reparation  might  be  made  in 
certain  instances,  Ch.  271  provided  for  a  period  of  thirty  days  in  which 
claims  of  this  character  could  be  submitted  to  the  Commission  for  In- 
vestigation, and  could  be  allowed  if  the  Commission  should  determine 
that  the  charges  exacted  wore  either  erroneous,  unusual  or  exorbitant. 
Ahnapee  Yeneer  <(•  Seating  Co.  v.  M.  St.  P.  t(-  S.  S.  M.  It.  Co.  et  al.  1909, 
4  W.  R.  C.  R.  109,  110. 

3.  The  Commission  is  without  authority  to  authorize  a  refund  as  to 
shipments  upon  which  the  statute  of  limitations  has  run.  (Wisconsin 
Statutes,  sec.  1797— 37m)     Pabst  Brewing  Co,  v.  C.  d  N.  W.  R.  Co.  1909, 
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Commission  without  power  to  award  damages  for  breach  of 

contract. 
8cc  Contracts,  1;  post,  6. 

Commission  without  power  to  prevent  abandonment  of  street 
railway  track  within  a  city. 

4.  The  Commission  cannot  either  authorize  the  construction  or  ex- 
tension of  any  electric  railroad  within  a  city,  or  prevent  the  abandon- 
ment or  change  of  location  of  any  part  of  such  a  road  constructed  under 
franchise  granted  by  a  common  council,  if  the  councirs  consent  thereto 
has  been  obtained.  {Lang  et  al.  v.  City  of  La  Crosse  et  al,  1909,  3  W.  R. 
C.  R.  292,  298.)  Brown  v.  Jancsville  Street  R.  Co.  1910,  4  W.  R.  C  R. 
757,  761. 

Duty  of  Commission  in  regulating  public  utilities. 

5.  In  order  that  the  Commission  may  act  intelligently  in  the  matter 
of  regulating  public  utilities,  it  is  required  to  value  the  property  of  all 
public  utilities,  prescribe  uniform  systems  of  accounting,  fix  standards 
of  service,  establish  rules  and  regulations,  and  generally  to  do  all  tilings 
necessary  to  advise  itself  fully  of  all  the  affaira  of  such  utilities.  Such 
requirements  are  essential  to  a  proper  determination  of  the  extent  or 
measure  of  the  duties  which  public  utilities  owe  to  the  public  in  re- 
spect to  the  facilities,  services  and  charges  and  all  practices  connected 
therewith.  Fond  du  Lac  Business  Men's  Association  et  al.  v.  Wis.  Tel. 
Co.  1909,  4  W.  R.  C.  R.  340,  349. 

Jurisdiction  of  Commission. 

6.  The  Commission  is  not  a  court  and  therefore  has  no  authority  to 
award  damages  for  breach  of  contracts  entered  into  by  public  utilities 
with  their  patrons.  Its  jurisdiction  is  limited  in  scope  by  statute  to 
the  regulation  and  supervision  of  the  affairs  of  public  utilities.  In  en- 
forcing its  mandates  it  issues  orders  which  are  prospective  in  their 
effect.    Bcrend  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  150.  154. 

Ju^risdiction  of  Commission  docs  not  extend  to  the  co7istruction 
of  contracts. 

7.  The  construction  of  contracts  is  not  a  matter  within  the  jurisdic- 
tion of  the  Commission.  The  courts  must  he  relied  upon  for  settling 
all  disputes  arising  out  of  contractual  relations.  City  of  Ashland  v. 
Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273,  300. 

Jurisdiction  of  Commission  over  service  and  facilities  of  rail- 
road companies — Safdjf  as  one  of  the  elements  of  rca- 

sofiably  adequate  service. 

8.  The  phrase  in  the  law  ''reasonably  adequate  service"  is  a  general 
and  inclusive  term  which  embraces  such  things  as  speed,  comfort  and 
safety.  Safety  Is  one  of  the  elements  of  reasonably  adequate  service. 
Insofar  as  the  character  and  location  of  a  switch  stand  affects  the  com- 
fort and  safety  of  the  traveling  public,  it  is  unquestionably  subject  to 
the  jurisdiction  of  the  CommiFsion  within  the  limits  of  the  Railroad 
Commission  I^w.  Bradley  v.  C.  M.  <6  St.  P.  R.  Co.  1909,  4  W.  R.  C  R. 
136,  141. 
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Orders  of  Commission — Judicial    review — Question   of    unrea- 
sonableness or  uyilawfulness  of  order, 

9.  '*In  reviewing  the  order  of  the  Railroad  Commission  the  Inquiry 
is  not  whether  the  rate,  regulation,  or  service  fixed  by  the  Commission 
is  Just  and  reasonable,  but  whether  the  order  of  the  Commission  is  un- 
reasonable or  unlawful.  The  nature  of  the  inquiry  is  changed  at  this 
point,  and  the  court  is  not  investigating  for  the  purpose  of  establishing 
a  fixed  point.  Whether  or  not  the  order  is  within  the  field  of  reason- 
ableness, or  outside  of  its  boundaries,  is  the  question  for  the  court.  It 
is  quite  a  different  question  which  was  before  the  Commission  in  this 
respect.  The  order  being  found  by  the  court  to  be  such  that  reason- 
able men  might  well  differ  with  respect  to  its  correctness  cannot  be 
said  to  be  unreasonable.  From  this  aspect  it  is  within  the  domain  of 
reason,  not  outside  pf  its  boundaries.  This  is  the  viewpoint  of  the  re- 
viewing court."  {Minneapolis,  8t.  P.  d  S.  8.  M.  R.  Co.  v.  Railroad  Com- 
mUaion,  1908,  136  Wis.  146,  165,  168,  171).  State  Journal  Printing  Co, 
et  al.  V.  Madison  Gas  d  Electric  Co,  1910,  4  W.  R.  C.  R.  501,  624. 

Power  of  Commission  respecting  interchange  of  traffic  between 
connecting   carriers — Track  connections, 

10.  When  it  becomes  necessary  for  the  convenient  transportation  of 
freight  in  carload  lots  that  the  tracks  of  connecting  lines  be  Joined, 
it  is  the  duty  of  the  railroads  to  make  track  coUnections,  and  on  failure 
to  do  so  the  Commission  may  order  such  connection  to  be  made  by  the 
companies.  City  of  'Neenah  v.  Wis.  Traction,  Light,  Heat  d-  Power  Co, 
et  ah  1910,  4  W.  R.  C.  R.  471,  476. 

Power  of  Commission  to  establish  joint  rates  between  carriers 
in  cases  where  there  is  no  mechanical  union  of  tracks  for 
the  interchange  of  traffic. 

11.  Petitioner  prays  for  an  order  fixing  and  establishing  a  Joint  rate 
on  the  lines  of  the  Wisconsin  Traction,  Light,  Heat  ft  Power  Co.  and  of 
the  Wisconsin  Electric  R.  Co.  for  the  carriage  of  passengers  within 
the  corporate  limits  of  Neenah,  Wis.  By  stipulation  of  parties  the 
question  of  the  power  of  the  Commission  to  establish  joint  fares  be- 
tween the  respondent  railway  companies,  raised  by  the  Wisconsin 
Traction.  Light,  Heat  &  Power  Co.,  was  submitted  for  determination 
in  advance  of  the  investigation  into  the  merits  of  the  petition,  in 
order  that  the  time  and  expense  of  such  investigation  might  be 
avoided  if  it  should  be  concluded  that  the  Commission  is  without  Juris- 
diction in  the  premises.  The  specific  objection  interposed  to  the  pro- 
ceeding is,  that  as  there  is  no  mechanical  union  of  tracks  of  the  re- 
spondent railway  companies  enabling  cars  to  be  moved  from  the  line  of 
one  road  to  the  line  of  the  other,  the  companies  are  not  connecting 
lines  and,  therefore,  not  within  the  purview  of  the  statute  requiring 
the  establishment  of  joint  rates  for  the  interchange  of  traffic  between 
connecting  carriers.  Held,  that  In  the  case  of  carriers  which  are  en- 
gaged almost  exclusively  in  transporting  passengers  and  situated  as 
the  respondents  are  at  Noenah,  physical  connection  of  tracks  is  not  an 
indispensable  prerequisite  to  the  formation  of  business  connections. 
The  objection  interposed  to  the  jurisdiction  of  the  Commission  is  over- 
ruled, and  the  petition  will  be  heard  upon  its  merits.  City  of  Neenah 
V,  Wis.  Traction.  Light,  Heat  d  Power  Co.  et  al,  1910,  4  W.  R.  C.  R. 
471,  472,  476-477. 
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Power  of  Commission  to  order  restoration  of  service  upon  an 
abandoned  line  where  the  abandonment  was  made  iviih- 
out  legal  sanction. 

12.  Power  is  vested  in  the  Commission  to  enforce,  in  any  proper  case, 
the  performance  of  the  public  functions  of  a  railway  company  when  the 
same  have  been  undertaken  by  the  company,  and  such  power  cannot  be 
defeated  by  an  illegal  abandonment  and  tearing  up  of  any  portion  of 
the  company's  line.  But  conceding  the  existence  of  the  power  In  the 
Commission,  and  the  continuing  duty  of  the  company  to  exercise  Us 
franchises  in  any  particular  case,  we  do  not  believe  that  such  power 
and  duty,  abstractly  considered,  render  it  imperative  or  to  the  public 
Interest  that  the  power  be  exercised.  While  the  failure  to  perform 
such  positive  duty,  enjoined  either  by  franchise  or  statutory  provision, 
is  an  offense  against  sovereignty,  such  failure  may  be  the  inevitable 
result  of  unforseen  conditions  or  conditions  arising  subsequent  to  the 
assumption  of  the  obligation  by  the  company.  The  power  should  never 
be  exercised  in  a  manner  that  might  threaten  any  existing  service,  in 
an  endeavor  to  establish  a  new  or  restore  an  old  service.  Broxon  v. 
Janesville  Street  R,  Co.  1910,  4  W.  R.  C.  R.  757,  761. 

Power  of  Comnvission  to  regulate  public  utilities. 

13.  Any  undertaking  or  practice  collateral  to  the  public  calling  of  a 
public  utility,  which  does  not  in  itself  impair  the  ability  of  the  util- 
ity to  fully  perform  its  public  functions  in  every  respect,  is  not  within 
the  contemplation  of  the  regulative  powers  of  the  Commission.  It  Is 
only  when  the  public  is  prejudiced  in  the  matter  of  rate9>  services  or 
facilities  by  any  such  act,  practice  or  collateral  undertaking  of  a  public 
utility,  that  the  Commission  may  step  in  and  exercise  its  supervisory 
power  to  the  end  that  such  prejudice  be  removed.  Fond  du  Lac  Busi- 
ness Mens  Association  et  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  340, 
349. 

14.  A  careful  reading  of  the  Public  Utilities  Law  will  disclose  that 
the  objective  point  in  the  legislative  mind  was  the  regulation  of  those 
affair^  of  public  utility  by  public  authority  which  pertain  to  and  are 
involved  in  the  discharge  of  their  obligations  to  the  public.  It  was  not 
the  intention  to  confer  upon  the  tribunal  charged  with  the  duty  of 
supervision,  the  general  management  of  the  business  of  such  concerns. 
The  function  of  the  Commission  is,  therefore,  naturally  limited  in  its 
scope  to  the  execution  of  the  primary  purposes  of  the  enactment.  FoimI 
du  Lac  Business  Men's  Assoeiation  ct  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R. 
C.  R.  340,  349. 

Power  of  Commission  to  regubaie  rates. 

15.  Section  1797m-46,  ch.  499,  Laws  of  1907,  provides  that:  "If  upon 
such  Investigation  the  rates,  tolls,  charges,  schedules  or  joint  rates 
shall  be  found  to  be  unjust,  unreasonable,  insufficient  or  unjustly  dis- 
criminatory or  to  be  preferential  or  otherwise  In  violation  of  any  of 
the  provisions  of  this  act,  the  commission  shall  have  the  power  to  fix 
and  order  substituted  therefor  such  rate  or  rates,  tolls,  charges  or 
schedules  as  shall  be  just  and  reasonable."  Substantially  the  same 
provisions  are  found  in  sec.  1797m-61.  State  Journal  Printing  Co.  et 
al.  V.  Madison  Oas  d  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  624. 

Power  of  Commission  to  regulate  rates  and  service  of  railroads. 

16.  A  company  may  make  a  concession  in  the  matter  of  rates  and 
loading  requirements  which  could  not  be  imposed  upon  it  by  the  Com- 
mission.   The  Commission  is  limited  In  the  requirements  it  mavTmake 
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of  common  carriers  by  the  condition  that  such  requirements  must  be 
reasonable  under  the  circumstances  of  the  particular  case  under  con- 
sideration. Minneapolis  Lumber  Co.  v.  X.  P.  R.  Co.  ct  al.  11)09  4  W. 
R.  C.  R.  206,  209. 

RAILROAD  LAW 

CONSTRUCTION     OF    LAW. 

Rights  Under  law. 

1.  "The  rights  of  the  public  and  the  rights  of  the  railroad  under  this 
new  law  (Railroad  Commission  Law)  must  be  ascertained  and  de- 
veloped by  the  Railroad  Commission  slowly  and  laboriously,  moving 
from  precedent  to  precedent  as  new  instances  arise,  after  the  manner 
of  the  common  law  courts.  As  wa^  said  in  Bates  v.  Relyea  et  al.,  1840, 
23  Wend.  (N.  Y.)  330,  341:  'They,  these  instances,  must,  from  the 
nature  of  our  legal  system,  be  the  same  to  the  science  of  law,  as  a  con- 
vincing series  of  experiments  is  to  any  other  branch  of  inductive 
philosophy.'  Patience  on  the  part  of  the  public  and  en  the  part  of 
the  carrier,  and  time  will  be  necessary."  {MinneapoUs,  St.  P.  c(-  K.  K. 
M.  R.  Co.  V.  Railroad  Commission  of  Wisconsin,  1908,  136  Wis.  140. 
168-169.)     Payne  et  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1.  63.) 

SECTIONS  CONSTRUED. 

[Sec.  1797-31,  Railroad  Commission,  juri^dictlcn  of  Commission  over 
service  and  facilities  of  railroad  companies,  safety  as  one  of  the 
elements  of  reasonably  adequate  service,  see  Raii.koad  Commissio.<. 

[Sec.  1797-31  (Laws  1905,  ch.  362),  service  and  facilities,  duty  of 
railroad  company  as  to  service  and  facilities,  see  Railroads. 

[Sec.  1797-41  (I^aws  1905,  ch.  362,  sec.  4),  schedules  or  tariffs,  publi- 
cation of  rates  and  charges  and  conditions  connected  therewith, 
see  SniKDULKS  ob^'akifis. 

Sec.  1797-5,  rates,  joint  lates,  to  le  just  and  reasonable,  see  Ratf>». 

[Sec.  1797-111,  (Giinecting  carrleis,  duty  of  railroad  companies  as  to 
interchange  of  traffic,  see  C«nnk(tin(j  Carrikks. 

Sec.  1797-1  Im,  switch  connections,  connection  cf  proposed  spur  with 
existing  spur  track,  see  Sw^ncii  Coxnkctions. 

Sec.  1797-llm,  switch  connections,  construction  of  spur  track,  compul- 
sory connection  with  railroad  at  the  instance  of  private  parties, 
see  Switch  Connections. 

Sec.  1797-llm,  switch  connections,  spur  track  constructed  as  Integral 
part  of  railway  system,  see  Switch  Connkctionh. 

Sec.  1797-llm,  switch  connections,  spur  track,  construction  of,  division 
of  cost  among  parties,  see  Swircii  Connkctionh. 

[Sec.  1797-12al  (Laws  1909,  ch.  271),  reparation,  authority  of  Com- 
mission in  awarding  reparation,  see  Railroad  Commission;    Rkp- 

A  RATION. 

Sec.  1797-14,  rates,  joint  rates,  regulation  by  Comi.iission,  see  Ratks.    . 

Sec.  1797-14,  subd.  e,  rates,  joint  rates,  apportionment  thereof,  sec 
Rates. 

Sec.  1797-14,  subd.  f,  rates,  joint  rates,  establishment  of,  by  Com- 
mission, see  Rates. 

Sec.  1797-37m,  reparation,  authority  of  Commission  in  awarding  repa- 
ration, sec  Rahjioai)  Commission;  Reparation. 

Sec.  1797-37m,  reparation,  claim  for  refund  barred  by  limitation  of  the 
statute,  see  Railroad  Commission;  RKPAiiATioN. 

[Sec.  1797-37ml  (Laws  1907.  ch.  582),  reparation,  ground  for  recov- 
ery, reduction  of  rate  n6t  to  be  construed  as  an  admission  of  prior 
unreasonableness,  see  Repar.\tion.  Digitized  by  GoOglc 
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Sec.  1797g-l  and  sec.  1797g-2  (Laws  1£07.  ch.  614),  railroads,  railroad 

telephone  facilities,  see  Railkoahs. 
Sec.  1802,  switch  connections,  construction  of  spur  track,  compulsory 

connection  with  railroad  at  the  instance  of  private   parties,  see 

Switch  Connections. 
Sec.  1831a,  switch  connections,  spur  track  constructed  as  integral  part 

of  railway  system,  sec  Switch  Coxnkctionh. 
Sec.  1863a,  subd.  1,  street  railways,  duty  to  operate,  abandonment  of 

road  or  portion  thereof,  src  STREa-rr  Railways. 

RAILROADS 

Sec   Carriebs;    Connecting   Carriers;    Interitrban   Railways;    Strect 
Railways. 

CONSTRUCTION,  MAINTENANCE,  AND  EQUIPMENT. 

Crosamga,  protvction  of, 

1.  Petitioner  alleges  that  the  grade  crossing  of  the  tracks  of  the  K.  G. 
B.  &  W.  R.  Co.  wllh  Main  street  in  the  village  of  Luxemburg,  Wis.,  is 
unsafe  and  dangerous  to  public  travel.  Held,  that  the  above  men 
tioned  crossing  demands  protection  involving  some  personal  super- 
vision ty  a  responsible  employe  of  the  railway  company;  that  it  does 
not  demand  the  exclusive  attention  of  a  watchman;  that  the  testimony 
does  not  justify  the  installation  of  gates  of  the  usual  type.  The  re- 
spondent is  ordered  to  install  at  Faid  crcssing  some  suitable  signaling 
appliance,  combinln*^?,  if  practicable,  both  visual  and  audible  features, 
biut  at  Jeist  the  former,  to  warn  approaching  pedestrians  and  vehicles 
of  approaching  trains.  Wllagc  of  Luxemburg  v.  K.  G.  B.  d  W.  R.  Co. 
1909,  4  W.  R.  C.  R.  244,  247. 

2.  Petitioner  alleges  dangerous  intersections  at  grade  of  the  tracks 
of  the  C.  M.  &  St.  P.  R.  Co.  with  Wisconsin  and  Michigan  streets  in  the 
village  of  New  Holstein,  Wis.  livid,  that  the  t^^stimony  submitted  as 
well  as  the  report  of  the  engineer  of  the  Commission  demonstrated  th^ 
necessity  of  providing  additional  protection  for  the  Michigan  street 
crossing.  It  Is  therefore  ordered,  that  the  respondent  company  install 
an  automatic  crossing  alarm  gong  for  the  protection  of  such  crossing, 
with  track  circuits  of  such  length  as  to  give  adequate  protection 
against  the  high-speed  passenger  trains  of  this  division;  and  that  the 
railway  company  maintain  this  alarm,  and  so  operate  its  trains  while 
doing  switching  service  at  this  station  that  the  public  may  be  safe- 
guarded against  misleading  indications  from  the  protective  device. 
Thirty  days  is  deemed  a  sufficient  time  in  which  to  comply  with  the 
tcms  of  this  order.  For  the  present  no  protective  appliances  are 
ordered  installed  at  the  Wisconsin  street  crossing.  Village  of  Xew 
Holstein  v.  C.  M.  d-  ^t.  P.  R.  Co.  1909,  4  W.  R.  C.  R.  364,  369. 

3.  Petitioner  alleges  that  the  grade  crossing  of  the  tracks  of  the  C. 
M.  &  St.  P.  R.  with  Fall  Rivor  street  in  the  village  of  Fall  River,  Wis., 
is  unsafe  and  dangerous  and  prays  that  an  order  Issue  requiring  the 
Installation  of  some  suitable  protective  device  or  the  maintenance  of  a 
flagman.  Held,  that  owing  to  obstruction  to  view  caused  by  cars, 
buildings  and  the  natural  contour  of  the  land,  the  crossing  is  un- 
usually unsafe  and  dangerous,  and  a  crcssing  alarm  combining  audible 
and  visual  signals  is  ordered  Installed.  Village  of  Fall  River  v.  C,  M. 
d  8t.  P.  R.  Co.  1910,  4  W.  R.  C.  R.  778,  780. 

OPERATION. 

Duty  of  railroad  company  a.s  to  scrrice  and  faciHUcs, 

4.  It  is  well  understood  that  ch.  362,  Laws  of  1905,  and  acts  amenda- 
tory  thereto,   requires  railway  companies  to  provide   rcasonablyi  ade- 
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quate  service.     Burlington,  Brighton  <(•  Wheatland  Tel.  Co.  v.  C.  <C-  N. 
W.  R,  Co.  1910,  4  W.  R.  C.  R.  388.  392. 

5.  The  statute  Impcses  upon  raHwiiy  companies  the  duty  of  providing 
reasonably  adequate  facilities.  Eden  In di  pendent  Lime  rf  Stone  Co. 
V.  C.  it  ^^  W.  R.  Co.  1910,  4  W.  R.  C.  R.  788,  795. 

Duty  of  railroad  company  cui  io    service    and   facilities — Tele- 
phone  f<i<mties, 

6.  It  was  hold  in  the  case  of  the  People's  Tel.  Co.  v.  E.  R.  Co,  of  M. 
1908,  2  W.  R.  C.  R.  822,  that  the  telephone  is  an  indispensable  aid  in 
the  conduct  of  the  business  cf  a  common  carrier  at  any  center  of  pop- 
ulation, and  has  become  a  necessity  within  the  rule  of  the  common 
law  as  well  as  by  legislative  enactment.  Burlington,  Brighton  rf 
Wheatland  Tel.  Co.  v.  C.  d-  N.  W.  R.  Co.  1910,  4  W.  R.  C.  R.  388,  392. 

7.  The  extent  to  which  the  statutory  requirement  of  reasonably  ade- 
c/viate  service  compels  the  furnishing  of  telephone  service  by  railway 
companies,  is  a  question  which  admits  of  no  general  answer  applicable 
to  all  stations.  Burlington,  Brighton  tt  Wheatland  Tel.  Co^  v.  C.  &  N, 
W.  R.  Co.  1910.  4  W.  R.  C.  R.  388,  392. 

8.  We  apprehend  that  ch.  614,  Laws  of  1907,  in  part  at  least,  defines 
and  specifies  what  constitutrs  reasonably  adequate  telephone  service. 
The  form  by  which  the  Commission  is  to  test  the  adequacy  of  tele- 
johonic  service,  it  appears  to  us,  is  expressed  in  this  statute,  the  ma- 
terial portions  of  which  read  as  follows:  1.  Every  railroad  company 
shall  furnish  reasonably  adequate  telephonic  connection  with  its  offices, 
buildings  and  grounds.  2.  Upon  complaint  to  'the  railroad  commission 
of  Wisconsin  that  any  telephonic  service  with  any  railroad  is  inade- 
quate or  in  any  respect  unreasonably  or  unjustly  discriminatory  or 
that  such  service  cannot  be  had  it  shall  be  the  duty  of  said  commission 
to  invfBtigp.te  the  game  and  if  upon  investigation  the  commission  shall 
find  that  any  telephonic  service  is  inadequate  or  unreasonably  or  un- 
justly discriminatory  or  that  such  service  cannot  be  had  It  shall  de- 
termine and  by  order  fix  a  reasonable  regulation,  practice  or  service  to 
be  installed,  impcsed,  observed  and  followed  in  the  future.  (Ch.  614, 
Laws  of  1'J07,  sec.  1797g-l  and  2.)  Bttrlington,  Brighton  cC  Wheatland 
Vel.  Co.  V.  C.  d'  A.  TV.  R.  Co.  1910,  4  W.  R.  C.  R.  388,  392-393. 

9.  Petiticner  prays  lor  an  order  compelling  the  C.  &  N.  W.  R.  Co.  to 
install  one  of  petitioner's  telephones  in  its  station  at  Fox  River.  One 
subscriber  of  petitioner  resides  in  said  vllla.^e,  and  all  of  its  subscri- 
bers, 2r.8  in  number,  reside  on  farms  and  in  villages  adjacent  to  such 
station  and  transact  business  at  same  to  a  considerable  extent.  Held, 
that  within  the  meaning  of  ch.  614,  Laws  of  1S07  (Wis.  Statutes,  sec. 
1797g-l  and  sec.  1797g-2),  every  railway  station  is  an  "office"  and  in 
relation  to  the  question  of  reasonably  adequate  telephone  service  it  is 
immaterial  \\hether  such  station  is  a  station  within  the  meaning  of 
sec.  1801,  Wis.  Statutes  of  1X98;  that  said  chapter  requires  reasonably 
adequate  telephone  service  at  railway  stations  where  it  can  be  had; 
that  in  the  instant  case  such  service  can  be  had  and  respondent  carrier 
is  ordered  to  install  a  telephone  in  its  station  at  Fox  River.  Burling- 
ton, Brighton  d  Wheatland  Teh  Co.  v.  C.  d  N.  W.  R.  Co.  1910,  4  W.  R.  C. 
R.  388,  393-394. 

Duty  to  operate — Abandonment  of  road  or  portion  thereof. 
See  also  Strkfh'  RAir.wAYS. 

10.  Petitioner  alleges  that  respondents  have  operated  as  a  common 
carrier  a  line  of  railway  known  as  the  Rib  Lake  Branch  Extension,  ex- 
tending from  Rib  Lake  to  Spirit  Falls,  Wis.,  up  to  and  including  the 
year  190S,  but  that  the  respondents  have  since  refused  and  still  do 
refuse  to  operate  that  portion  of  their  lines  as  a  common  carrier  ai^lp 
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refuse  to  accept  shipments  from  petitioner  and  others;  that  respond- 
ents have  furnished  cars  for  use  between  Rib  Lake  and  Spirit  Falls,  but 
have  refused  to  do  so  at  petitioner's  request,  thereby  discriminating 
against  him.  The  prayer  is  for  an  order  requiring  respondents  to  de- 
sist from  the  aforesaid  violations  of  the  law  and  compelling  them  to 
operate  the  line  in  question  as  common  carriers.  The  answers  of  the 
respondents  deny  that  either  or  both  have  at  any  time  operated  the  line 
of  railway  known  as  the  Rib  Lake  Branch  Extension  as  a  common  car- 
rier and  the  lumber  company  denies  that  it  ever  has  operated  any  rail- 
road as  a  common  carrier,  but  only  as  a  logging  road;  it  is  claimed 
that  all  shipments  heretofore  made  have  been  made  by  special  agree- 
ment and  at  the  discretion  and  convenience  of  the  respondents.  Upon 
hearing  and  investigation  It  was  shown  that  the  contract  between  the 
W.  C.  R.  Co.  and  the  Rib  Lake  Lumber  Co.  in  its  transportation  fea- 
tures places  ultimate  responsibility  for  the  operation  of  the  branch 
extension  In  the  railway  company.  The  railway  company  decides  who 
may  operate  over  the  line,  it  passes  upon  the  qualification  of  the  train 
crews,  it  is  ultimately  responsible  for  the  maintenance  of  the  track.  It 
appears  that  the  contract  contemplates  the  incorporation  of  the  Rib 
Lake  Branch  Extension  by  the  W.  C.  R.  Co.  as  an  integral  part  of  Its 
system.  Held,  that  the  Rib  Lake  Branch  Extension  has  been  operated 
by  the  W.  C.  R.  Co;  or  its  agents  as  a  common  carrier  and  that  public 
convenience  and  necessity  require  its  operation.  As  such  common  car- 
rier, the  respondents  cannot  refuse  to  provide  a  certain  minimum  of 
service.  It  Is  ordered,  that  the  respondent  W.  C.  R.  Co.,  and  its  succes- 
sor, the  M.  St.  P.  &  S  S.  M.  R.  Co..  operate  not  less  than  one  train  on 
one  day  in  each  week  between  Rib  Lake  and  Spirit  Fails,  proper  and 
sufficient  notice  of  the  place  and  time  of  arrival  and  departure  of  said 
train  to  be  given  according  to  law.  Mcyvr  v.  Rib  Lake  Lumber  Co.  et 
al.  1909,  4  W.  R.  C.  R.  178,  187,  188-189. 

Duty  to  operate — Ahandonynciit  of  road  or  portion  thereof — 
Modification  of  order, 
11.  An  order  of  the  Commission  was  entered  on  July  31,  1907  (/v*t6 
River  Land  Co.  v.  Upham  Manufacturing  Co.  vt  al.  1907,  1  W.  R.  C.  R. 
739)  requiring  the  W.  C.  R.  Co.  to  operate  or  cause  to  be  operated  cer- 
tain lines  of  railway.  The  W.  C.  R.  Co.  brought  an  action  in  the  cir- 
cuit court  for  Dane  county  to  set  aside  the  order  of  the  Commission. 
On  Jan.  26,  1910,  an  order  was  entered  in  said  action  by  the  court, 
a  certified  copy  of  which  was  served  upon  the  Commission.  The  order 
set  forth  that  it  was  stipulated  by  and  between  the  parties  in  said 
action  in  the  circuit  court  for  Dane  county,  Wis.,  that  the  order  of  the 
Railroad  Commission  of  Wisconsin  should  be  affirmed  in  so  far  as  it 
requires  the  operation  of  the  branch  from  Athens  to  Goodrich,  and 
that  the  court  should  refer  back  to  the  Railroad  Commission  the  por- 
tion of  the  order  requiring  the  operation  of  the  branch  from  a  point  on 
the  branch  aforesaid  to  a  point  near  the  center  of  section  nineteen  (19), 
township  thirty-one  (31).  range  three  (3)  east,  Taylor  county,  Wis. 
The  court  having  entered  an  order  referring  back  the  aforesaid  por- 
tion of  the  order  to  the  Railroad  Commission  of  Wisconsin  for  further 
consideration,  stayed  proceedings  in  the  action  in  said  court.  It  ap- 
pearing that  the  W.  C.  R.  Co.  is  the  only  party  respondent  interested 
in  or  affected  by  these  proceedings,  and  said  respondent  and  the  peti- 
tioner having  filed  their  stipulation,  wherein  it  appears  that  the  pe- 
titioner has  no  interest  in  the  operation  of  that  portion  of  the  line  of 
railroad  therein  mentioned,  and,  so  far  as  the  parties  to  this  action  are 
informed,  no  parties  having  any  interest  in  its  operation,  and  no  ob- 
jection having  been  made  and  entered  against  the  modification  of  the 
above  mentioned  order;   and  it  further  appearing  that  su^cient  and 
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good  grounds  exist  why  such  modification  should  be  made;  It  is  there- 
fore ordered,  that  the  W.  C.  R.  Co.  be  and  it  hereby  is  relieved  from 
compliance  with  that  part  of  the  order  of  the  Commission  in  the 
above  mentioned  proceeding  dated  July  31,  1907  (1  W.  R.  C.  R.  739) 
which  requires  it  to  operate  or  cause  to  be  operated  the  branch  extend- 
ing from  a  point  on  the  branch  between  Athens  and  Goodrich  to  a 
point  near  the  center  of  section  19,  township  31  north,  range  3  east, 
Taylor  county,  Wis.  Hib  River  Land  Co.  v.  Upham  Manufacturing  Co. 
vt  ah  1910,  4  W.  R.  C.  R.  455,  456. 

Duty  to  operate — Operation  at  pectmiary  loss. 
See  also  Strket  Railways,  10-15. 

12.  **The  court  will  not  make  a  useless  or  futile  order.  It  will  not 
do  a  vain  thing.  An  order  to  compel  an  insolvent  railroad  company 
having  abandoned  the  use  of  its  road,  to  resume  operation,  should 
only  be  issued  in  the  interest  of  the  public.  If  the  track  is  replaced, 
there  is  no  reasonable  probability  that  the  road  will  be  or  can  be 
operated.  If  a  railway  will  not  pay  its  mere  operating  expenses,  the 
public  has  little  interest  in  the  operation  of  the  road  or  in  its  being 
kept  in  repair."  {Kansas  v.  Dodge  City,  M.  tt  T.  R.  Co.  1894,  53  Kan. 
329,  336.)  Brown  v.  Jancsville  mrcct  R.  Co.  1910,  4  W.  R.  C.  R.  757, 
763-764. 

Duty  to  operate — Operation  at  pecuniary  loss — Duty  of  rail- 
way compavy  to  perform  service  entailing  pecuniary 
loss. 

13.  It  is  almost  axiomatic  to  say  that  a  common  carrier  must  pro- 
vide a  certain  minimum  of  service,  whether  this  service  pays  or  not. 
What  this  minimum  shall  be,  depends  upon  the  peculiar  circumstances 
in  each  case.  Meyer  v.  Rib.  Lake  Lumber  Co.  et  al.  1909,  4  W.  R.  C. 
R.  178,  187. 

14.  Where  the  Commission  holds  that  a  branch  road  is  a  public  high- 
way, and  is  operated  as  a  common  carrier,  and  that  there  is  a  public 
necessity  therefor,  it  follows  that  it  is  in  duty  bound  to  require  a  cer- 
tain minimum  of  service.  Even  when  such  minimum  service  cannot  be 
rendered  without  loss  to  the  carrier,  the  Commission  has  no  power  to 
afford  relief.  Meyer  v.  Rib  Lake  Lumber  Co.  et  al.  1909,, 4  W.  R.  C.  R. 
178,  187. 

Duty  to  operate — Right  to  cease  operation. 

15.  **lf  there  is  any  public  necessity  for  a  continuance  of  operation 
we  apprehend  that  the  right  of  a  railroad  to  cease  operation  does  not 
exist  independent  of  statute,"  {Rib  Riiur  Land  Co.  v.  Upham  Manu- 
faeturiyig  Co.  et  al.  1907,  1  W.  R.  C.  R.  739,  754.)  Meyer  v.  Rib  Lake 
Lumber  Co.  et.  al.  1909,  4  W.  R.  C.  R.  178,  188. 

RIGHT  OF  WAY  AND  OTHER  INTERESTS   IN   LAND. 

Condemnation  of  right  of  way,  exercise  of  delegated  power  of  eminent 
domain,  see  Eminknt  Domain,  1. 

BATE  ADJUSTMENT 

See  Rates. 

BATE  SCHEDULES 
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BATES — ^RAILWAY 

Sec  Reparation;  Sciikdulks  ok  Tariffs;  Terminal  Charges;  Weights. 

Charges  for  terminal  services,  sec  Terminal  Charges,  1-2. 

Commission,  power  of  Commission  to  regulate  rates,  see  Railroad  Com- 
mission, 15 

Contracts  relating  to  rates,  see  Contract  of  Shipment,  1-3. 

Departure  from  published  rate  prohibited,  see  Schedules  or  Tariffs, 
1-2. 

Minimum  carload  weights,  see  Weights,  1. 

Mistake  in  qnoting  rate,  see  Contract  of  Shipment,  3;  Schedutj;s  ob 
Tariffs,  2. 

Publication  of  rates,  sec  Schedules  or  Tariffs,  3. 

Class  rates. 

1.  Class  rates  are  usually  the  highest  rates  in  effect.  They  are  so 
high,  in  fact,  that  the  heavier  and  cheaper  commodities  can  seldom  be 
moved  thereon,  and  this  is  very  largely  the  reason  why  commodity 
rates  have  been  put  into  effect.  Fergot  v.  C.  d-  N.  W.  R.  Co.  1909,  4  W. 
R.  C.  R.  248,  254. 

Commodity  rates — Reason  for  putting  into  effect. 

2.  Class  rates  are  so  high,  in  fact,  that  the  heavier  and  cheaper  com- 
modities can  seldom  be  moved  thereon,  and  this  is  very  largely  the 
reason  why  commodity  rates  have  been  put  into  effect.  Fergot  v.  C. 
tC-  A^.  TV.  R.  Co.  1909,  4  W.  R.  C   R.  248,  254. 

Concentration  rates — Nature  of. 

3.  Concentration  rates  are  not  independent  rates  in  and  of  them- 
selves; they  depend  on  the  rates  on  the  products  out.  Fergot  v.  C.  rf 
.V.  W.  R.  Co.  1909.  4  W.  R.  C.  R.  248.  253. 

Concentration  rates — Conditions  under  which  granted. 

4.  Concentration  rates  cannot,  as  a  rule,  be  fairly  applied  to  raw  ma- 
terial from  which  the  carrier  obtains  no  re-shipment,  or  further  traffic 
Fergot  v.  C.  <t  A^  W.  R.  Co.  1909,  4  W.  R.  C.  R.  248,  253. 

Coi\centraiion  rates — Refusal  of  concentration  rates  to  those 
so  sit  net  ed  that  they  cannot  re-ship  over  same  Ihie,  not 
unjust  discrirniiiation. 

5.  Concentration  rates  are  not  independent  rates  in  and  of  them- 
selves; they  depend  upon  the  rates  on  the  products  out;  where  such 
products  can  not  be  re-shipped  over  the  same  line,  it  is  not  unjust  dis- 
crimination on  part  of  the  carrier  to  demand  higher  rates.  Feraot  v. 
C.  d-  N.  W.  R.  Co.  1909,  4  W.  R.  C.  R.  248,  253-254. 

Joint  or  through  rates — Estahlishment  of  joint  rates — Power 
of  Commission  to  estailish  joint  rates  between  carriers  in 
cases  where  there  is  no  mechanical  union  of  tracks  for 
the  interchange  of  traffic. 

6.  Petitioner  prays  for  an  order  fixing  and  establishing  a  joint  rate 
on  the  lines  of  the  Wisconsin  Traction,  Light.  Heat  &  Power  Co.  and 
of  the  Wisconsin  Electric  R.  Co.  for  the  carriage  of  passengers  within 
the  corporate  limits  of  Neenah,  Wis.    By  stipulation  of^i^tles  the 
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question  of  the  power  of  the  Commission  to  establish  joint  fares  be- 
tween the  respondent  railway  companies,  raised  by  the  Wisconsin 
Traction,  Light,  Heat  &  Power  Co.,  was  submitted  for  determination  in 
advance  of  the  investigation  into  the  merits  of  the  petition,  in  order 
that  the  time>  and  expense  of  such  Investigation  might  be  avoided  if  it 
should  be  concluded  that  the  Commission  is  without  jurisdiction  in  the 
premises.  The  specific  objection  interposed  to  the  proceeding  Is,  that 
as  there  is  no  mechanical  union  of  tracks  of  the  respondent  railway 
companies  enabling  cars. to  be  moved  from  the  line  of  one  road  to  the 
line  of  the  other,  the  companies  are  not  connecting  lines  and,  there- 
fore, not  within  the  purview  of  the  statute  requiring  the  establlshme'nt 
of  joint  rates  for  the  interchange  of  traffic  between  connecting  carriers. 
Heldy  that  in  the  case  of  carriers  which  are  engaged  almost  exclusively 
in  transporting  passengers  and  situated  as  the  respondents  are  at 
Neenah,  physical  connection  of  tracks  is  not  an  indispensable  pre- 
requisite to  the  formation  of  business  connections.  The  objection  in- 
terposed to  the  jurisdiction  of  the  Commission  is  overruled  and  the 
petition  will  be  heard  upon  Its  merits.  City  of  Nccnah  v.  Wis.  Trac- 
tion, Light,  Heat  d  Power  Co.  et  al.  1910,  4  W.  R.  C.  R.  471,  472,  476-477. 

Joint  or  through  rates — Establishment  of  joint  rates — Statutory 
requirements  relating  to. 

7.  Provision  is  made  in  the  Wisconsin  Statutes  for  the  establishment 
of  reasonable  joint  rates  as  follov  s:  "Section  1797 — 5.  Whenever  pas- 
sengers or  property  are  transported  over  two  or  more  connecting  lines 
of  railroad  between  points  in  this  state,  and  the  railroad  companies 
have  made  joint  rates  for  the  transportation  of  the  same,  such  rates 
and  all  charges  in  connection  there^\ith  shall  be  just  and  reasonable. 
*  *  ♦  Section  1797 — 14.  Whenever,  upon  an  investigation  ♦  ♦  ♦ 
the  Commission  shall  find  •  •  ♦  any  joint  rate  ♦  ♦  ♦  unrea- 
sonable or  unjustly  discriminatory,  ♦  *  ♦  it  shall  determine  and  by 
order  fix  a  reasonable  *  ♦  •  joint  rate.  *  ♦  ♦  c.  Whenever  the 
rate  ordered  sutstitutod  by  the  Coramiesion  shall  be  a  joint  rate  or 
charge,  and  the  rallicads  party  thereto  shall  fall  to  agree  upon  the  ap- 
portionment thereof  ♦  •  ♦  the  Commission  may  ♦  ♦  •  issue  a 
supplemental  order  declaring  t^e' apportionment  of  such  joint  rate  or 
charge.  ♦  *  ♦  /.  Whenever  the  railroads  shall  refuse  or  neglect  to 
establish  a  joint  rate  or  rates  for  the  transportation  of  persons  or  prop- 
erty, the  ConimlEsion  may  *  ♦  *  fix  and  establish  such  joint  rate 
or  rates.  ♦  ♦  ♦  ."  City  of  yccnah  v.  Wis.  Traction,  Light,  Heat 
ife  Power  Co.  ct  al.  1910,  4  W.  R.  C.  R.  471,  473. 

Joint  or  thron/jh  rates — Establishment  of  joint  rates  on  empty 
cheese  boxes — liichland  Center  to  Dodgiville,  Wis. 

8.  Petitioner  alleges  overcharge  on  a  shipment  cf  one  carload  of 
omoty  cheese  boxt's  from  Richland  Center  to  Dod^eville,  Wis.  Pe- 
titioner was  charged  the  sum  of  locals  and  prays  that  a  reasonable  joint 
rate  be  established.  Held,  that  the  rate  exacted  by  respondents  is  un- 
reasonably high,  and  that  a  joint  rate  of  17.5  cts.  is  an  adequate  rate 
for  the  services  rendered.  The  substitution  of  such  joint  rate  in  place 
of  the  present  local  rates  is  ordered.  Parfrey  v.  C.  M.  d-  St.  P.  R.  Co. 
ct  al.  1910,  4  W.  R.  C.  R.  4r)0,  45C-454. 

Joint  or  through  rates — Establishment  of  joint  rates  on  grain 
— Wiscomin  points  on  ihe  C.  B.  d'  Q.  R.  to  Milwaukee, 

Wis, 

9.  Complaint  was  made  that  the  C.  B.  &  Q.  R.  Co.  and  the  C.  M.  & 
St.  p.  R.  Co.  had  refused  or  neglected  to  put  into  effect  joint  mtes  on^ 
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grain  from  certain  stations  on  the  lines  of  the  C.  B.  &  Q.  R.  Co.  to 
Milwaukee,  Wis.  Held,  that  such  rates  were  warranted  by  the  condi- 
tions disclosed.  It  is  therefore  ordered  that  the  respondent  railwa> 
companies  establish  joint  rates  for  the  transportation  of  grain,  includ- 
ing wheat,  from  all  stations  on  the  lines  of  the  C.  B.  &  Q.  R.  Co.  in 
this  state  to  Milwaukee,  Wis.,  that  in  no  case  will  exceed  12.5  cts.  per 
100  lbs.;  and  that  the  rates  so  established  shall  also  cover  all  reason- 
able milling  in  transit  privileges.  Chamber  of  Commerce  of  Milivau- 
kcc  V.  C.  B.  ct  Q.  R.  Co.  et  al.  1909,  4  W.  R.  C.  R.  80,  88. 

Eedsonablen-css  of  rates — Matters  considered  in  passing  on  reor 

sonablencss — Cost  per  iinit  of  transportation. 
See  post,  16. 

Reasonableness  of  rates — Matters  considered  in  passing  on  rea- 
sonableness— Relation  to  other  rates, 
8ce  post,  16,  27. 

Reasonableness  of  rates — Matters  considered  in  passing  on  rea- 
sonableness— Value  of  articles  carried. 
tHee  post,  16. 

Reasonableness  of  rates — Reduction  of  rate  not  to  be  construed 
as  an  a^lmission  of  prior  nnreaso nobleness. 

10.  The  mere  fact  that  the  respondents  lowered  the  rate  exacted  for 
the  shipments  in  question  cannot  be  constructed  into  an  admission  that 
the  previous  rate  was  either  unreasonable  or  unjust.  Brittingham  A 
Toung  Co.  v.  M.  St.  P.  cG  S.  S.  M.  R.  Co.  ct  al.  1910.  4  W.  R.  C.  R. 
772,  773. 

11.  A  reduction  of  rates,  Independently  of  other  considerations, 
should  not  be  held  to  be  an  admission  on  the  part  of  the  railway  com- 
pany that  the  prior  rate  was  either  unusual  or  exorbitant.  ♦  ♦  ♦ 
It  becomes  necessary  to  revise  tariffs  from  time  to  time  to  meet  the 
ever  changing  conditions  of  commercial  life.  The  law  should  no*  be 
so  construed  or  administered  as  to  deter  railway  companies  from  ex- 
ercising the  right  to  reduce  their  charges  upon  their  own  volition  when 
conditions  require  a  reduction.  (Steven  <t  Jarvis  Lumber  Co.  v.  C.  St. 
P.  M.  &  0.  R.  Co.  1907,  2  W.  R.  C  R.  131,  134.)  Brittingham  d  Young 
Co.  V.  M.  St.  P.  tC-  -S.  S.  M.  R.  Co.  et  al  1910,  4  W.  R.  C.  R.  772,  773. 

Reasonableness  of  rates  in  particxdar  cases — BeeTy  La  Crosse  to 
Ellsworth  and  River  Falls,  Wis. 

12.  Petitioner  alleges  exorbitant  rates  on  shipments  of  beer  from 
La  Crosse  to  Ellsworth  and  River  Falls,  Wis.  The  rate  contended  for 
had,  l^y  error,  been  dropped  from  the  schedule  And  was  later  again 
made  effective.  Held,  that  the  charges  collected  were  exorbitant  and 
that  the  reasonable  rate  for  the  shipment  would  have  been  17  cts.  per 
cwt.  Gund  Brewing  Co.  v.  C.  &  N.  W.  R.  Co.  1909,  4  W.  R.  C.  R.  190 
192. 

Reasonableness  of  rates  in  particular  cases — Beer,  Milwaukee  to 
Ilnrley,  Wis. 

13.  Petitioner  alleges  excessive  and  exorbitant  rates  on  shipments 
of  beer  from  Milwaukee  to  Hurley,  Wis.  The  rate  contended  for  was 
in  effect  on  a  competing  line  and  was  later  made  effective  on  re- 
spondent's lipe.    Held,  that  the  rate  exacted  was  not  exorbitant  but 
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was  unusual  under  the  circumstances,  and  that  a  reasonable  rate  for 
such  shipments  would  have  been  19  cts.  per  cwt.  Pabst  Brewing  Co. 
V.  C.  d-  N.  W.  It.  Co.  1910,  4  W.  R.  C.  R.  766,  767. 

licasonahlcncss  of  rates  in  'particular  cascc — Beer,  Milwaukee  to 
South  Milwmikce,  Wis. 
14.  Petitioner  alleges  overcharges  on  certain  shipments  of  beer,  by 
reason  of  the  omission  of  a  commodity  rate  in  the  schedule  of  the 
C.  &  N.  W.  R.  Co.  for  shipments  from  Milwaukee  to  South  Milwaukee, 
vVis.,  which  rate  had  been  in  effect  previous  to  the  movement  of  the 
shipments  in  question,  and  was  subsequently  re-established.  Held,  that 
the  charges  exacted  of  the  petitioner  by  the  carrier  for  the  transpor 
tation  services  rendered  are  unusual  and  exorbitant,  and  that  the 
reasonable  charge  for  such  services  would  have  been  3  cts.  per  cwt. 
Pabst  Brewing  Co.  v.  C.  d-  N.  W.  R.  Co.  1909,  4  W.  R.  C.  R.  173,  174. 

Reasonahlcnvss  of  rates  in  particular  cases — Bolts,  Ashla/nd  to 
M^ashhurn,  Wis. 
l").  Petitioner  alleges  overcharges  on  two  shipments  of  wood  bolts 
from  Ashland  to  Washburn,  Wis.  The  respondent  carrier  exacted  the 
Wisconsin  lumber  distance  rate.  The  specific  commodity  rate  con- 
tended for  was  made  effective  after  the  shipments  had  moved.  Held, 
that  the  rate  exacted  was  unusual  and  exorbitant  and  that  the  reason- 
able rate  for  such  shipments  would  have  been  the  rate  of  1  ct.  per  cwt., 
minimum  |5  per  car,  subsequently  made  effective  by  the  carrier.  Ken- 
field  d  Lamoreaux  v.  C.  St.  P.  M.  d  0.  R.  Co.  1910,  4  W.  R.  C.  R.  465,  466. 

Keasonahleness  of  rates  in  particular  cases — Bolts,  Embarras 
to  Menasha,  Wis. 
16.  Petitioner  alleges  that  the  rate  of  41^  cts.  per  100  lbs.,  exacted 
Ty  the  respondent  company  from  the  petitioner  for  a  carload  of  wood 
bolts  from  Embarrass  to  Menasha,  Wis.,  was  unreasonable  and  exces 
sive  in  comparison  with  a  rate  cf  ly^  cts.  per  100  l^s.,  which  had 
heretofore  been  charged  for  such  shipments,  and  which  was  still  in 
effect  from  other  points  producing  wood  boUs.  Respondent  contended 
that  the  1\^  ct.  rate  was  a  transit  rate  and  therefore  not  comparable 
with  the  regular  cla?s  rate  of  4^^  cts.;  and  that  said  rate  of  4V2  cts. 
was  the  lawful  published  rate,  and,  of  itself,  not  unreasonable.  Held. 
that  concentration  rates  are  not  independent  rates  in  and  of  themselves, 
and  that  they  depend  upon  the  rates  on  the  products  out;  that  where 
such  products  can  not  be  shipped  over  the  same  line,  it  is  not  unjust 
discrimination  on  part  of  the  carrier  to  demand  higher  rates;  that  the 
rate  in  this  case  was  higher  than  the  value  of  the  commodity  war- 
ranted and  higher  than  the  rates  charged  for  other  commodities  of  a 
similar  character;  that  it  was  also  higher  than  the  cost  of  the  trans- 
portation warranted.  T.he  analysis  of  the  cost  per  unit  of  the  transpor- 
tation in  this  case  takes  into  consideration  the  nature  of  the  operating 
expenses,  the  manner  in  which  the  constant  and  the  variable  expenses 
should  be  apportioned  and  anpllod,  the  loading  per  car,  the  density 
of  the  traffic,  the  difference  in  the  cost  aR  between  way  freight  and 
through  hauls,  the  anicnnt  which  coinmcdities  of  the  different  classes 
or  value  should  contribute  to  the  profits  of  the  carrier,  and  many  other 
facts  of  this  nature.  On  the  ):apis  of  the  costs  per  unit  as  thus  de- 
termined, it  appeals  that  a  rate  of  3  cts.  per  100  lbs.  in  this  case  would 
cover  the  proportion  of  the  operating  expenses,  including  reasonable 
return  on  the  investment,  that  should  he  home  by  the  traffic  in  ques- 
tion.    It  is  ordered  that  the  respondent  reduce  its  rate  of  charge  oq 
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the  carload  of  bolts  involved  from  V^  cts.  to  3  cts.  per  100  lbs.,  and  it 
is  further  ordered  that  in  the  future  the  rate  on  bolts  from  Embarrass 
to  Neenah  and  Menasha  shall  not  exceed  3  cts.  per  100  lbs.  Fcrgot 
V.  C.  ct  .V.  W.  R.  Co.  1909,  4  W.  R.  C.  R.  248,  254-255. 

Reasonable ncss  of  rates  in  partieular  ca^cs — Brick,  Mcnomonic 
to  La  Crosse,  Wis, 

17.  Petitioner  alleges  overcharges  on  a  shipment  of  brick  from  Me- 
nomonie  to  La  Crosse,  Wis.  The  joint  rate  contended  for  was  in  ef- 
fect on  competing  lines,  and  also  was  made  effective  on  respondents' 
lines  after  the  shipment  had  moved.  Held,  that  the  rate  exacted  \sp.s 
unusual  under  the  circumstances  and  that  the  reasonable  rate  for 
such  transportation  would  have  been  5  cts.  per  100  lbs.,  as  subse- 
nuently  made  effective.  Barney  v.  G.  B.  tf-  W.  R.  Co.  ct  al.  1910,  4  W. 
R.  C.  R.  775,  777. 

Reasonableness  of  rates  in  particular  cases — Coke,  Green  Bay 
to  Apple  ton,  Wis. 

18.  Petitioner  alleged  an  overcharge  on  a  shipment  of  coke  from 
Green  Bay  to  Appleton,  Wis.  A  reasonable  rate  had  been  in  effect  be- 
fore the  shipment  moved  and  was  subsequently  re-established.  Held: 
that  the  rate  charged  vas  unusual  and  exorbitant  and  that  a  reason- 
able charge  for  the  service  rendered  by  the  carrier  in  transporting  the 
coke  would  have  been  7;")  cts.  per  ten.  Idral  Lumber  cO  Coal  Co.  v.  C. 
M.  ct-  St.  P.  R.  Co.  1909,  4  W.  R.  C.  R.  171.  172. 

Reasonable neis  of  rates  in  particular  cases — Construction  ma- 
terial, Columbia  or  Wedges  Creek  Jet.,  Wis.,  to  '"end  of 
tradi^'  at  Wedges  Creek  gravel  pit, 

19.  Petitioner  alleges  unrsual  and  exorbitant  charges  on  nine  car 
loads  of  constiuction  material  from  Columbia  or  Wedges  Creek  Jet, 
Wis.,  to  "end  of  track"  at  Wedges  Creek  gravel  pit.  The  carrlei 
charges  the  regular  distance  tariff  rate.  Tlie  switching  charge  con- 
tended for  was  made  effective  after  the  shipments  had  moved.  HvUl, 
that  the  chargrs  oxactrd  wore  unusual  and  exorbitant  and  that  thp 
reasonable  rate  that  should  havo  been  charged  for  the  services  rendered 
is  the  switching  charge  of  $5  per  car  subsequently  put  into  effect 
La  Crosse  Water  Pcicrr  Ct.  v.  C.  b^t.  P.  M.  d-  O.  R.  Co.  1910.  4  W.  R.  C. 
R.  412,  41C. 

Reasonableness  of  rates  in  partieular  cases — (-orti,  Eau  Claire 
to  Ashland,  Wis. 

20.  Petitioner  alleges  evceeslve  charges  on  certain  shipments  of 
green  corn  from  Eau  Claire  to  Ashland,  Wis.,  caused  ly  respondent 
carrier  inadvertently  omitting  the  rate  contended  for  from  its  tariff 
schedule.  The  schedu^^  was  corrected  subsequent  to  shipments.  HvUU 
tliat  the  charges  exacted  were  unusual  and  exorbitant,  and  that  the 
reasonable  rate  for  such  shipments  would  have  been  20  cts.  per  cwt. 
Ewer  V.  C.  St.  P.  M.  d-  O.  R.  Co.  1909.  4  W.  R.  C.  R.  331,  3S2. 

Reasonableness  of  rafes  in  partieular  cas( .s-^Cu cumbers  in  brine, 
Wisconsin  points  on  the  C.  M.  d'  St.  P.  R. 

21.  Petitioner  prays  for  an  order  requiring  the  C.  M.  &  St.  P.  R.  Co. 
to  charge  not  more  than  one-half  of  the  rates  on  cucumbers  In  brine 
now  charged  botwecn  the  points  in  Wisconsin  specified  in  the  petition. 
Including  the  iifth  class  rates  from  and  to  such  pointy.    An  ^xamiu4- 
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tion  of  the  existing  rates  shews  that  the  rates  In  Michigan  and  Iowa 
are  apparently  lower  than  the  rates  charged  for  the  same  distances  in 
Wisconsin.  An  examination  of  the  western  classification,  in  the  light 
of  facts  relating  to  va'.ue,  risk,  space  occupied,  etc.,  of  cucumbers,  green 
and  in  brine,  reveals  the  fact  that  cucumbers  in  brine  are  more  nearly 
analogous  to  articles  in  class  C  than  in  class  5,  in  which  they  now 
stand.  Hrld,  that  cucumbers  in  brine,  when  shipped  in  carload  lots, 
should  take  the  regular  class  C  rates.  While  this  is  possibly  a  formal 
and  technical  violation  of  the  rule  of  classification,,  according  to  which 
intermediate  and  final  products  take  a  higher  rate  than  raw  materials, 
it  is  a  violation  deni'andcd  by  the  fact  that  those  qualities  which  re- 
quire a  higher  classlflcation,  such  as  greater  value  and  risk,  are  not  a 
characteristic  of  cucumbers  in  brine,  as  compared  with  green  cucum- 
bers. It  is  ordered,  that  the  C.  M.  &  St.  P.  R.  Co.  charge  class  C  rates 
between  points  on  its  line  in  Wisconsin  on  cucumbers  in  brine  in 
larrels  or  in  tank  cars  in  carload  lots.  Heinz  Co.  v.  C.  M.  d  St.  P.  R. 
Co.  1909,  4  W.  R.  C.  R.  144,  149. 

Eeasonahleness  of  rates  in  i^ariicular  cases — Empty  heer  pack- 
ages, South  Milwaickec  to  Milivaukee,  Wis. 

22.  Petitioner  alleges  exorbitant  charges  on  empty  beer  packages 
shipped  from  Scuth  Milwaukee  to  Milwaukee,  Wis.  The  rate  contended 
for  had  previously  teen  In  force,  had  been  omitted,  through  error,  in 
the  tariff  in  force  at  the  time  the  shipments  moved,  and  had  later 
i/eon  restored.  HrUl,  that  the  charges  exacted  were  exorbitant  and 
that  the  reasonable  rafp  for  the  aforesaid  shipments  would  have  been 
3  cts.  per  100  lis.  Pahst  Brvvnng  Co.  v.  C.  ct  A'.  W.  It.  Co.  1910,  4  W.  R. 
C.  R.  403,  404. 

Ucasonahlencis  of  rates  in  particular  casc.'i — Empty  cheese 
boxes,  Richland  (hnler  to  Dodgeville,  Wvi. 

23.  Petitioner  alleges  overcharge  on  a  shipment  of  one  carload  of 
empty  cheese  boxes  from  Richland  Center  to  Dodgeville,  Wis.  Pe- 
titioner was  charged  the  sum  of  locals  and  prays  that  a  reasonable 
joint  rate  be  established,  livid,  that  the  rate  exacted  by  respondents 
is  unreasonably  high,  and  that  a  joint  rate  of  17.5  cts.  is  an  adequate 
rate  for  the  services  rendeied.  The  su]:stitution  of  such  joint  rate  in 
place  of  the  present  local  rates  is  ordered.  Parfrry  v.  C.  M.  c£-  St.  P.  It. 
Co.  rt  al.  1910,  4  W.  R.  C.  R.  450,  45:j-4r)4. 

Kea.^onahleness  of  rates  in  lyarticular  cases — Grain,  De  Soto  to 
Milwaukee,  ^^'is. 

24.  Petitioner  alleges  excessive  charges  on  a  shipment  of  one  car  of 
oats  and  one  car  of  barley  from  l)e  Soto  to  Milwaukee,  Wis.  The  rate 
exacted  was  the  sum  of  the. locals.  Subsequent  to  shipments  a  joint 
rate  on  grain  was  ordered  established  by  the  Commission.  Held,  tuat 
the  rate  exacted  was  exorbitant  and  that  the  reasonable  rate  for  such 
shipments  would  have  been  121/^  cts.  per  100  lbs.  as  established  by 
order  of  the  CoramiFsIon.  Kvkhart  r.  C.  B.  tf  Q.  It.  Go.  et  al.  1910, 
\  W.  R.  C.  R.  781,  782. 

Reasonableness  of  rates  in  particular  cases — Grain,  Wiscon.nn 
points  and  destined  to  Manitowoc  and  Milwaukee,  with 
.stoppa-ge  in  transit  pricileges  at  Hudson,  Wis. 

25.  Complaint  was  made  of  unreasonable  rates  on  certain  shipments 
of  grain  from  various  points  In  Wisconsin  and  destined  to  Manitowoc 
and    Milwaukee.     The  shipments   were   stopped   at   Hudson,    Wis^r->for       j 
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storage  and  cleaning,  and  were  charged  the  sum  of  the  local  rates  In- 
stead of  the  through  rate  with  stoppage  in  transit  privileges.  Through 
rates  with  transit  piivilegts  were  in  effect  for  Hudson  as  an  inter- 
mediate point  prior  to  the  shipments,  were  inadvertently  omitted  from 
the  published  tariff,  and  were  again  made  effective  subsequent  to  such 
shipments.  Hudson  is  practically  in  the  same  situation  as  other  points 
enjoying  such  rates.  Held,  that  the  rates  exacted  are  unusual  and  ex- 
orbitant, and  that  the  reasonable  rates  to  have  charged  for  such  ship- 
ments are  those  now  in  effect,  and  legally  applicable  thereto.  Nitn 
mchmond  Rollvr  Mills  Co.  v.  C.  ,^t.  P.  M.  tC-  O.  R,  Co.  1910,  4  W.  R.  C.  R. 
488,  492-493. 

Reasonableness  of  rates  in  particular  eases — Grain,  Wisconwi 
points  to  Osceola,  Wis. 

26.  Complaint  was  made  of  overcharges  en  certain  shipments  of  rye 
and  barley  from  various  points  in  fWlisconsln  to  Osceola,  Wis.  The 
petitioner  alleges  that  several  months  prior  to  the  shipments  in  ques- 
tion the  respondent  carrier  agreed  to  establish  a  rate  of  1  ct.  per 
100  lbs.  on  rye  and  barley  shipped  to  Osceola  and  St,  Croix  Falls,  Wis., 
from  certain  points  of  shipment,  for  milling  or  cleaning  and  re-ship- 
ping the  same.  Relying  on  such  agreement  the  petitioner  shipped  sev- 
eral carloads  of  r3'e  and  harley,  but  owing  to  delay  in  issuing  the 
tariff,  the  rate  agreed  uncn  did  not  become  effective  until  after  the 
shipments  had  moved.  Held,  that  the  rates  exacted  were  unusual  and 
exorbitant  and  that  the  reasonable  rates  to  have  charged  for  such  ship- 
ments would  have  been  the  transit  rates  subsequently  established  by 
the  respondent  carrier.  Osceola  Mill  a  KleraUr  Co.  v.  M.  St.  P.  <t-  S.  S. 
M.  It.  Co.  1910a  4  W.  R.  C.  R.  483,  484. 

Reasonableness    of   rates   in    particular    cases — Ice,  Merton   to 
Chestnut  St.,  Milwaukee,  Wis. 

27.  Complaint  was  made  that  the  rate  on  Ice  from  Merton  to  Chest- 
nut St.,  Milwaukee,  Wis.,  was  disfrimiuatory  and  unreasonably  high. 
Held,  that  the  rate  complained  of  is  discriminatory  as  well  as  unreason- 
ably high,  and  that  the  conditions  are  such  as  to  demand  such  reduc- 
tion in  the  same  as  will  place  the  petitioner  in  this  case  on  the  sam*' 
rate  basis  as  his  competitors.  It  is  therefore  ordered,  that  the  re- 
spondent, the  C.  M.  &  St.  P.  R.  Co.,  discontinue  its  present  rate  of  3  cts. 
per  100  lbs.  on  ice  from  Merton  to  Chestnut  St.,  Milwaukee,  and  that  it 
substitute  therefor  a  rate  of  2V^  cts.  per  100  lbs.  Schneider  v.  C.  M.  A 
St.  P.  R.  Co.  1909,  4  W.  R.  C.  R.  71,  78-79. 

Reasonableness  of  rates  in  particular  cases — Logs,  Hatch's  Spur 
and  Cobban  to  Eau  Claire,  Wis. 
2S.  Petitioner  alleges  unusual  and  exorbitant  charges  on  certain 
shipments  of  legs  from  Hatch's  Spur  and  Cobban  to  Bau  Claire,  Wis. 
The  rate  contended  for  was  in  pffect  from  a  point  beyond  said  points 
and  subsequent  to  shipments  was  made  effective  from  them.  Held, 
that  the  charges  exacted  were  unusual  and  exorbitant  and  that  tho 
reasonable  chaige  for  the  transportation  service  rendered  would  have 
been  at  the  rate  of  $1.25  per  1000  feet  as  subsequently  made  effective. 
Shaw  Lumher  Co.  v.  C.  St.  P.  M.  d-  O.  R.  Co.  1909,  4  W.  R.  C.  R.  319.  322. 

Reasonableness  of  rates  in  particular  cases — Logs,  ITcafford  Jet. 

to  Wausau,  Wis. 
29.  Petitioner  alleges  excessive  and  discriminatory  charges  on  cer- 
tain shipments  of  legs  from  Heafford  Jet.  to  WausaijoWis.     The  rate 
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ncntended  for  was  made  effective  after  the  shipments  had  moved. 
Held,  that  the  rate  'exacted  was  exorbitant  and  that  the  reasonable 
rate  for  such  shipment  would  have  been  1.8  cts.  per  100  lbs.,  in  accord- 
ance with  the  tariff  now  in  effect.  Manson  <£•  Weinfeld  v.  C.  M.  d  St. 
P.  R.  Co.  1909,  4  W.  R.  C.  R.  362,  363. 

Hrasonahleness  of   rates  in   particular   cases — Logs,  Peterson's 
Spur  to  Ashland,  Wis. 

30.  Petitioner  alleges  exorbitant  charges  on  certain  shipments  of 
logs  from  Peterson's  Spur  to  Ashland,  Wis.  The  rate  contended  for 
was  made  effeitive  after  the  shipments  had  moved.  Held,  that  the  rate 
charged  was  unusual  and  exorbitant  under  the  circumstances  and  that 
the  reasonable  rate  for  the  transportation  services  rendered  would  have 
been  $1.25  per  1000  feet.  Uniform  iitave  c6  Package  Co.  v.  C.  8t.  P.  M 
ct  0.  R.  Co.  1909,  4  W.  R.  C.  R.  193.  194. 

Reasonableness  of  rates  in  particuZar  cases — Logs,  Velasco  to 
Merrill,  Wis. 

31.  Petitioner  alleges  unreasonable  charges  on  shipments  of  logs 
from  Velasco  to  Merrill,  Wis.  The  rate  contended  for  was  made  effec- 
tive after  the  shipments  had  moved.  Held,  that  the  rate  exacted  was 
excessive  and  that  the  reasonable  rate  for  such  shipments  would  have 
l)oen  $1.00  per  thousand  foet,  subsequently  made  effective.  Wright 
Luinher  Co.  v.  C.  M.  dc  St.  P.  R.  Co.  1910,  4  W.  R.  C.  R,  770,  771. 

Jicafonahlcness  of  rates  in  particular  cases — Logs,   Winter  to 
Birchivood,  Wis. 

32.  Compfaint  was  made  of  unusual,  erroneous  and  excessive  cuarges 
on  certain  shipments  of  logs  from  Winter  to  Birchwood,  Wis.  The 
rates  prayed  for  were  subsequently  put  in  effect  by  the  carrier,  h  '. 
that  the  charges  exacted  were  unusual  and  exorbitant  and  that  the 
correct  rate  for  the  shipments  is  $1.00  per  1,000  ft.,  minimum  $5.00  per 
car.  Ahnapee  Yenecr  d-  Seatina  Co.  v.  C.  St.  P.  M.  d  O.  R.  Co.  1909, 
4  W.  R.  C.  R.  106,  108. 

Keasonahlcncss  of    rates  in    particular    cases — Lumher,  Birch- 
wood  to  Kewaunee,  Wis. 

33.  Petitioner  alleged  that  local  rates  were  charged  on  a  shipment 
of  lumber  from  Birchwood  to  Kewaunee,  Wis.,  a  lower  joint  rate  being 
in  effect  on  competing  lines  and  a  like  rate  being  made  effective  by 
respondents  subsequent  to  shipment.  Held,  that  the  charges  exacted 
were  exorbitant  and  that  the  joint  rate  of  11.5  cts.,  subsequently  pub- 
lished and  made  effective  by  the  respondent  carriers,  is  a  correct  charge 
for  such  shipments.  Ahnapee  Veneer  d  Seating  Co.  v.  M.  St.  P.  d  8.  S. 
M.  R.  Co.  et  al.  1909,  4  W.  R.  C.  R.  109,  110. 

Heasonahlenc.'is  of  rates  in  2>artindar  cases — Lumher,  Crandon 
to  Mvnaslia,  Wis. 

34.  Petitioner  alleges  overcharges  on  a  shipment  of  two  carloads  of 
lumber  from  Crandon  to  Menasha,  Wis.  Tlie  respondents  exacted  the 
sum  of  the  locals,  while  a  competing  line  had  a  lower  through  rate  in 
effect;  since  the  movement  of  the  shipment  the  joint  rate  contended 
for  was  put  in  effect.  HeUl^  that  while  the  local  rates  exacted  in  and 
of  themselves  are  not  unreasonable,  that  under  the  circumstances  they 
are  unusual,  and  that  the  reasonable  rate  for  such  shipments  would 
have  been  8  cts.  per  cwt.,  as  subsequently  made  effective.  Somo  River  \q\^ 
Lumher  Co.  r.  W.  d  N.  R.  Co.  et  al.  1910,  4  W.  R.  C.  R.  485,  486-487.         O 
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Reasonableness  of  rates  in  lyariicidar  cases — Lumber,  Elcho  to 
Edgerton,  Wis. 
33.  Petitioner  alleges  unreasonable  charges  on  shipment  of  three 
cars  of  lumber  from  Elcho  to  Edgerton,  Wis.  A  former  case,  involving 
tlie  same  rates,  was  withdra^^n  by  the  petitioner  on  an  understanding 
with  the  representatives  of  the  respondents  that  the  rates  contended 
for  herein  should  be  made  effective,  such  rate  being  a  Joint  through  rate 
of  12%  cts.,  with  additional  rate  of  2  cts.  for  stoppage  In  transit  privi- 
lege. The  respondents  put  in  effect  the  joint  through  rate,  but  failed 
to  put  in  effect  the  stoppage  in  transit  rate.  The  legal  rate  on  the 
shipments  in  question,  in  which  stoppage  in  transit  was  involved,  was 
therefore  the  sum  of  the  locals.  Held,  that  the  charges  exacted  were 
erroneous,  unusual  and  exorbitant  and  that  the  proper  rate  for  such 
shipments  was  the  joint  late  of  12%  cts.  per  100  lbs.,  plus  2  cts.  for 
the  privilege  of  stopping  the  same  in  transit  for  the  purpose  of  sur- 
facing. WhiWt  V.  C.  M.  d-  !i>t.  P.  R.  Co.  ct  al.  1909,  4  W.  R.  C.  R.  195, 
204-205. 

Reasonableness  of  rates  in  particular  cases — Lumber,  Mellen  to 
Kewaunee,  Wis. 
36.  Petitioner  alleges  overcharges  on  shipments  of  lumber  from  Mel- 
len to  Kewaunee,  Wis.  The  respondent  carriers  charged  the  sum  of 
the  local  rates.  A  joint  rate,  lower  than  the  rates  exacted  was  made 
effective  after  the  shipments  had  moved.  Held,  that  the  reduction  of 
a  rate  by  a  railroad  company  is  not  an  admission  on  the  part  of  the 
railway  company  that  the  prior  rate  was  unusual  or  exorbitant;,  that 
the  sum  of  the  local  rates  exacted  in  the  instant  case  was  exorbitant 
and  that  a  reasonable  charge  for  such  services  would  have  been  11  cts. 
per  cwt.  as  subseouently  made  effective.  Brittingham  <t  Young  Co. 
V.  M.  St.  P.  A  S.  S.'M.  R.  Co.  ct  al.  1910,  4  W.  R.  C.  R.  772,  773-774. 

Rea>onal)lcncss  of  rates  in  particular  cases — Lumber,  Wausau 
from  Rhinelandcr,  Wis. 
V.7.  Petitioner  alleges  overcharges  on  six  shipments  of  lumber  from 
Rhinelander  to  Wausau,  Wis.  The  rpsDondent  carrier  exacted  the  rates 
in  effect  prior  to  the  rates  substituted  therefor  by  order  of  the  Com- 
mipsion  in  Wisroiisin  Box  Co  ct  al.  v.  C.  M,  d-  St.  P.  R.  Co.  et  al.  1909, 
3  W.  R.  C.  R.  605.  Held,  that  the  rates"  exacted  were  unusual  and  ex- 
orbitant and  that  the  reasonable  rate  for  such  shipments  would  have 
been  that  established  by  the  Commission  in  the  case  above  cited.  Wis- 
consin Box  Co.  V.  C.  M.  d'  St.  P.  R.  Co.  1910,  4  W.  R.  C.  R.  768.  769. 

Reasonableness  of  rates  in  particidar  cases — Lumber,   Wausau 
from  Rib  Falls,  Wis. 

38.  Petitioner  alleges  exorbitant  charges  on  shipments  of  lumber 
from  Rib  Falls  to  Wausau,  Wis.  The  unreasonableness  of  the  rate 
charged  was  determined  in  the  case  of  Wisconsin  Box  Co.  et  al.  v.  C.  M. 
a  St.  P.  R.  Co.  ct  al.  1909,  n  W.  F.  C.  R.  605.  The  conclusion  reached 
in  that  case  is  contrclling  here.  Held,  that  the  rate  exacted  is  unusual 
and  exorbitant,  and  that  the  rcaponable  rate  for  such  shipment  would 
have  been  3  cts.  per  100  lbs.,  in  accordance  with  the  decision  of  the 
Commission  alove  cited.  Hcincman  Lumber  Co.  v.  C.  rf  N.  W.  R.  Co. 
1909,  4  W.  R.  C.  R.  356,  358-359. 

Rea.^onablencss  of  rates  in  particular  cases — LumJycr,  Wausau^ 
Wis.,  from  Wisconsin  points, 

39.  Complaint  was  made  of  unjust  and  unreasonable  rates  on  lumber 
from  Wisconsin  points  to  Wausau,  Wis.     In  a  former  cAse  the  petition- 
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ers  had  complained  that  respondents  had  unjustly  Increased  their  rates 
to  Wausau  on  lumber  intended  for  the  n-^anufacture  of  box  shooks,  to 
be  re-shlppcd  over  the  same  lines,  from  1  and  2  cts.  to  2  and  3  cts. 
After  a  hearing  in  that  case  the  Commission  (on  July  8,  1909)  ordered 
the  respondents  to  discontinue  such  increased  rates  and  substitute 
therefor  the  lates  canceled  "Nov.  1,  1908,  and  at  some  time  previous  to 
tliatdate."  (3  W.  R.  C.  R.  G05-619.)  The  C.  M.  &  St.  P.  R.  Co.  complied 
with  the  order  of  the  Commlsslcn;  the  C.  &  N.  W.  R.  Co.,  however,  did 
so  only  in  some  minor  respects,  by  restoring  only  such  rates  as  were 
canceled  on  Nov.  1,  1908,  and  Immediately  preceding  that  date,  and  not 
restoring  all  the  rates  that  were  canceled  May  23,  1908,  as  had  been 
the  purpose  of  the  order.  Held,  that  the  respondent,  the  C.  &  N.  W.  R. 
Co.,  discontinue  the  rates  complained  of  in  these  proceedings,  and  that 
It  substitute  therefor  the  rates  given  in  its  G.  F.  D.  No.  7277,  effective 
Jan.  17,  1906,  and  as  superseded  by  G.  F.  D.  No.  7950  A,  effective  Sep. 
1,  1906.  Wisconsin  Box  Co.  v.  C.  M.  tt-  St.  P.  R.  Co.  1909,  4  W.  R.  C.  R. 
R.  256,  258. 

40.  Two  petitions  were  filed  alleging  overcharges  on  shipments  of 
box  lumber,  in  carloads,  from  various  points  in  Wisconsin  to  Wausau, 
Wis.  The  rates  exacted  were  under  consideration  in  the  case  of  Wis- 
consin Box  Co.  ct  al.  V.  C.  M.  tt  St.  P.  R.  Co.  ct  al.  3  W.  R.  C.  R.  605, 
and  were  there  found  to  be  excessive  and  an  order  was  entered  re- 
ducing the  same.  Held,  that  the  tates  charged  were  unusual  and  ex- 
orbitant, and  that  the  reasonable  rate  for  such  shipments  would  have 
been  the  rate  established  by  the  Commission  in  the  case  above  men- 
tioned. Wisconsin  Box  Co.  v.  C.  M.  d-  St,  P.  R.  Co.  1909,  4  W.  R.  C.  R. 
271,  272. 

41.  Petitioner  alleges  excessive  charges  on  certain  shinments  of  box 
lumber  from  various  points  in  Wisconsin  to  Wausau,  Wis.  The  rates 
exacted  were  under  consideration  in  the  case  of  Wisconsin  Box  Co.  et 
al.  V.  C.  M.  d  St.  P.  R.  Co.  ct  al.  3  W.  R.  C.  R.  605,  and  were  there  found 
to  be  excessive  and  an  order  was  entered  reducing  the  same;  but  some 
misunderstanding  having  arisen  as  to  the  application  of  certain  of  the 
rates  established  by  said  order  to  the  respondent's  lines,  a  supplemen- 
tal decision  was  made  in  the  matter  on  Oct.  20,  1909,  determining  the 
intention  and  scope  of  such  order  in>  its  application  to  the  respondent's 
rates  here  in  question.  Held,  that  the  charges  exacted  were  unusual 
and  exorbitant  and  that  the  reasonable  rates  for  such  shipments  would 
have  been  the  rates  applicable  to  such  shipments  established  by  the 
order  of  the  Commission  in  the  case  above  mentioned.  Wisconsin  Box 
Co.  V.  C.  d  N.  W.  R.  Co.  1909.  4  W.  R.  C  R.  323,  325-326. 

42.  Petitioner  alleges  excessive  charges  on  certain  shipments  of  box 
lumber  from  various  Wisconsin  points  to  Wausau,  Wis.  This  claim 
grew  out  of  the  same  state  of  facts  as  those  passed  upon  in  the  case  of 
the  Wisconsin  Box  Co.  v.  C.  M.  rf  St.  P.  R.  Co.  p.  271  to  272  ante,  and  if 
the  same  had  been  filed  prior  to  the  decision  In  that  case,  it  would  have 
been  included  therein.  Held,  that  the  charges  exacted  were  unusual 
and  exorbitant,  and  that  the  reasonable  rate  for  such  shipments  would 
have  been  the  rate  established  by  the  Commission  In  the  case  of  the 
Wisconsin  Box  Co.  ct  al.  v.  C.  M.  d-  St.  P.  R.  Co.  et  ah,  decided  July  8, 
1909  (3  W.  R.  C.  R.  605).  Wisconsin  Box  Co.  v.  C.  M.  d  St.  P.  R.  Co. 
1909,  4  W.  R.  C.  R,  327,  328  ^ 

43.  Petitioner  alleges  overcharges  on  certain  shipments  of  box  lumber 
from  various  points  in  Wisconsin  to  Wausau,  Wis.  The  rates  exacted 
for  the  shipments  involved  herein  were  reduced  In  the  case  of  Wis- 
consin Box  Co.  et  al.  v.  C.  M.  d  St.  P.  R.  Co.  et  al.  3  W.  R.  C.  R.  605, 
and  in  a  supplemental  order  in  said  case,  made  Oct.  20,  1909  (pp.  256- 
258  ante).  The  conclusion  reached  in  that  case  controls  the  instant 
case.  Held,  that  the  rates  exacted  are  unusual  and  exorbitant  and  that 
the  reasonable  rates  for  such  shipments  would  have  been  the  rates 
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established  by  the  order  of  the  Commission  in  the  case  above  men- 
tioned. Wausau  Box  c£-  Lumber  Co.  v.  C.  d  N.  W.  R.  Co,  1909,  4  W.  R. 
C.  R.  335.  336. 

44.  Complaint  was  made  of  overcharges  on  certain  shipments  of  box 
lumber  from  various  points  in  Wisconsin  to  Wausau,  Wis.  The  rates 
exacted  for  the  shipments  involved  herein  were  reduced  In  the  case 
of  Wisconsin  Box  Co.  ct  al.  v.  C.  M.  rf-  St.  P.  R.  Co.  et  al.  3  W.  R.  C.  R. 
605.  The  conclusion  reached  in  that  case  controls  the  instant  case. 
Held,  that  the  rates  exacted  by  the  respondent  from  the  petitioner  arc 
unusual  and  exorbitant  and  that  the  reasonable  rates  for  such  ship- 
ments would  have  been  the  rates  established  by  the  order  of  the  Com 
mission  in  the  case  above  cited.  Wausau  Box  rf  Lumber  Co.  v.  C,  M.  d 
St.  P.  R.  Co.  1909,  4  W.  R.  C  R.  337,  338-339. 

45.  Petitioner  alleges  exorbitant  charges  on  shipments  of  box  lumber 
from  different  points  in  Wisconsin  to  Wausau,  Wis.  The  claim  arose 
out  of  the  same  stale  of  facts  as  those  presented  In  the  case  of  the 
Wausau  Box  d  Lumber  Co.  v.  C.  d  y.  W.  R.  Co.  1909.  ante,  p.  335,  and 
other  similar  claims  heretofore  allowed.  Held,  that  the  charges 
exacted  of  the  petitioner  for  aforesaid  shipments  were  unusual  and 
exorbitant  and  that  the  proper  rate  to  have  exacted  was  that  established 
by  the  order  of  the  Commission  in  the  case  of  Wisconsin  Box  Co.  ct  al. 
V.  C.  M.  d  8t.  P.  R.  Co.  et  al.  1909.  3  W.  R.  C.  R.  605,  and  in  a  supple- 
mental order  in  said  case  made  Oct.  20,  1909  (pp.  256-258  ante).  Wtt- 
consin  Box  Co.  v.  C.  d  N.  W.  R.  Co.  1910,  4  W.  R.  C.  R.  405.  406. 

46.  Petitioner  alleges  overcharges  on  certain  shipments  of  box  lumber 
from  various  Wisconsin  points  to  Wausau,  Wis.  The  respondent  car- 
rier exacted  the  rates  in  effect  prior  to  the  rates  substituted  therefor 
by  order  of  the  Commission  in  Wisconsin  Box  Co.  et  al.  v.  C.  M.  d  8t.  P. 
R.  Co.  et  al.  1909,  3  W.  R.  C.  R.  605.  Held,  that  the  rates  exacted  were 
unusual  and  exorbitant  and  that  the  reasonable  rates  for  such  ship- 
ments would  have  been  the  rates  established  by  order  of  the  Commis- 
sion in  the  case  above  cited.  Wausau  Box  d  Lumber  Co.  v.  C.  M.  d  St. 
P.  R.  Co.  1910,  4  W.  R.  C.  R.  457,  45S. 

47.  Petitioner  alleges  overcharges  on  certain  shipments  of  box  lumber 
from  various  Wisconsin  points  to  Wausau,  Wis.  The  respondent  car- 
rier exacted  the  rates  in  effect  prior  to  the  rates  substituted  therefor 
by  order  of  the  Commission  in  Wisconsin  Box  Co.  et  al.  v.  C.  M.  d  St. 
P.  R.  Co.  et  al.  1909,  3  W.  R.  C.  R.  605.  Held,  that  the  rates  exacted 
were  unusual  and  exorbitant  and  that  the  reasonable  rates  for  such 
shipments  would  have  been  the  rates  established  by  the  order  of  the 
Commission  in  the  case  above  cited.  Wausau  Box  d  Lumber  Co,  r.  C. 
d  N.  W.  R.  Co.  1910,  4  W.  R.  C.  R.  459,  460. 

48.  Petitioner  alleges  overcharges  on  certain  shipments  of  box  lumber 
from  various  Wisconsin  points  to  Wausau,  Wis.  The  charges  were 
paid  on  rates  in  effect  prior  to  the  rates  substituted  therefor  by  order 
of  the  Commission  in  Wisconsin  Box  Co.  et  al.  v.  C.  M.  d  St.  P.  R.  Co. 
ct  al.  1909,  3  W.  R.  C.  R.  605.  Held,  that  the  rates  exacted  were  un- 
usual and  exorbitant  and  that  the  reasonable  rates  for  such  shipments 
would  have  been  the  rates  established  by  the  order  of  the  Commission 
in  the  case  above  cited.  Ooodtcillie  Bros.  v.  C.  d  X.  W.  R.  Co.  1910, 
4  W.  R.  C.  R.  461.  462. 

49.  Petitioner  alleges  overcharges  on  certain  shipments  of  box  lumber 
from  various  Wisconsin  points  to  W^ausau.  Wis.  The  charges  were 
paid  on  rates  in  effect  prior  to  the  rates  substituted  therefor  by  order 
of  the  Commission  in  Wi^tcnnsin  Box  Co.  et  al.  v.  C.  M.  d  St.  P.  R.  Co. 
et  al.  1909,  3  W.  R.  C  R.  605.  Held,  that  the  rates  exacted  were  un- 
usual and-  exorbitant  and  that  th«  reasonable  rates  for  such  shipments 
would  have  been  the  rates  established  by  the  Commission  in  the  case 
above  cited.  GoodwilUc  Bros,  v.  C.  M.  d  8t.  P.  R.  Co.  1910,  4  "W.  R 
C.  R.  463,  464.  ^  , 
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Reasonableness  of  rates  in  particular  cases — Motor  boat,  Oshkosh 
to  Fort  Atkinson,  Wis. 

50.  Petitioner  alleges  overcharge  on  shipment  of  motor  boat  from 
Oshkosh  to  Fort  Atkinson.  Wis.  Under  the  circunustances  disclosed* 
it  appears  that  the  respondent  carrier  applied  the  wrong  rate  to  the 
shipnicnt  in  question,  and  as  a  result  an  illegal  charge  was  exacted. 
Held,  that  the  rate  exacted  was  erroneous  and  illegal,  and  that  the 
reasonable  rate  to  have  applied  to  such  shipment  was  70  cts.  per  100 
lbs.  upon  actual  weight,  nrandcl  v.  C.  tt  iV.  W.  R.  Co.  1910,  4  W.  R. 
C.  R.  498,  500. 

Reasonableness  of  rates  in  particular  cases — Posts,  Bowler  to 
Burlington,  Wis. 

51.  Petitioner  alleges  excessive  charges  on  a  shipment  of  cedar  posts 
from  Bowler  to  Burlington,  Wis.,  caused  by  the  failure  of  the  respon- 
dent carriers  to  protect  an  intermediate  point  in  a  through  rate.  The 
rate  contended  for  was  placed  in  effect  subsequent  to  shipment.  Held, 
that  the  charges  exacted  were  excessive  and  that  a  reasonable  charge 
for  such  shipments  would  have  been  a  through  rate  of  11  cts.  per  cwt. 
TinkJiam  v.  C.  tt-  N.  W.  It.  Co.  ct  ah  1909,  4  W.  R.  C.  R.  329,  330. 

Reasonableness  of  rates  in  particular  cases — Pxdp,  Rhinelander 
to  Ladysmith,  Wis. 

52.  Petitioner  alleges  overcharge  om  a  shipment  of  wood  pulp  from 
Rhinelander  to  Ladysmith,  Wis.  The  commodity  rate  contended  for 
was  in  effect  on  shipments  from  I.adysmith  to  Rhinelander,  and  later 
made  efTective  in  the  opposite  direction.  Hcldy  that  the  rate  charged 
was  unusual  and  that  the  reasonable  charge  for  such  shipment  would 
have  been  the  rate  of  5  cts.  per  100  lbs.  Mcnasha  Paper  Co.  v.  M.  St. 
P.  <£•  S'.  8.  M.  R.  Co.  1909,  4  W.  R.  C.  R.  360,  361. 

Reasonableness  of  rates  in  particular  cases — Scrap  iron,  Monroe 
to  West  Bencl,  Wi^. 

53.  Petitioner  alleges  overcharge  on  a  carload  of  scrap  iron  from 
Monroe  to  West  Bend,  Wis.  Through  an  error  petitioner  had  been 
quoted  a  joint  rate  of  7  cts.  per  100  lbs.,  instead  of  10  cts.,  the  lawful 
published  rate.  Held,  that  the  petitioner  was  not  Justified  in  relying 
upon  the  erroneous  quotation,  and  that  he  should  have  examined  the 
tariffs  which  the  railroad  is  required  to  keep  in  every  station;  that  the 
rate  charged,  however,  was  above  the  level  under  which  heavy  and 
low  grade  articles  will  move,  higher  than  the  ordinary  commodity 
rates  en  scrap  iron,  and  higher  than  the  cost  of  transportation  war- 
rants; and  that  a  joint  rate  of  8  cts.  per  100  lbs.  would  have  been  a 
reasonable  charg?.  Mayer  r.  I.  C.  R.  Co.  et  al.  1909,  4  W.  R.  C.  R.  268, 
269-270. 

Reasonableness  of  rates  in  particular  cases — Springs,  Racine 
Jet.  to  Monroe  and  St  ought  on,  Wis. 
54.  Petitioner  alleges  exorbitant  charges  on  certain  shipments  of 
vehicle  springs  from  Racine  .Jet.  to  Monroe  and  Stoughton,  Wis.  An 
investigation  revealed  carelessness  on  part  of  respondent  in  dealing 
with  schedules,  which  must  necessarily  result  in  controversies  between 
shipper  and  carrier.  Held,  that  the  charge  exactpd  was  unusual  and 
exorbitant,  and  that  the  reasonable  rate  for  such  shipments  would  have 
been  10  cts.  per  100  lbs.  Higgins  l^pring  cC-  Axle  Co.  v.  C.  M.  d  St,  P. 
It.  Co.  1909,  4  W.  R.  C.  R.  384,  3S6-3S7.  ^  t 
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Kcasonahlencss  of  rates  in  jyirticular  cases — Stone,  Ktwwles  to 
Milwaukee^  Wis. 

55.  Complaint  was  nade  of  unreascnaMe  cbnrges  on  certain  sbi^)- 
mcnts  of  flux  stone  from  Kno  *ies  to  Milwaukee,  Wis.,  due  to  error 
ly  respondent  In  issuing  tar.'ff  which  was  su^s?quently  corrected. 
IP'ld,  that  the  rate  exacted  was  unusual  and  exorbitant,  and  that  ilu* 
correct  charge  to  have  been  exacted  for  the  shipments  was  the  rate 
of  2.5  cts.  ner  cwt.  Jchns-Mcnxillv  Co.  v.  C.  M.  t(-  Si.  P.  H.  Co.  1309, 
4  W.  R.  C.  R.  114.  116. 

lieasonahleness  of  rates  in  particular  cases — Switching  charges 
— Suhs'iiution  of  switching  charge  in  place  of  a  distame 
tariff  rate — Scrap  iron — Madison,  Ww. 

56.  Petitioner  allegrs  that  respondent  carrier,  the  C.  M.  &  St.  P.  K. 
Co..  maintains  no  switching  rate  on  Fcrap  ircn  in  the  city  of  Madison. 
Wis.,  and  has  refused  to  put  such  rate  into  effect;  that  such  refusal 
is  a  discrimination  against  petitioner,  as  similpr  rates  are  In  effect 
in  other  cities  of  the  state:  that  the  distance  tarift  rates  now  charged 
for  such  service  are  excessive,  unreasonable  and  discriminatory.  An 
examination  of  respondent's  tarifTs  sho'^s  that  it  has  switching  tariffs 
in  effect  for  similar  services  In  rractirally  every  shipnlng  point  in  the 
state,  at  rates  ranging  from  $1.rO  to  $7  ^er  car.  Held,  that  the  rates 
complained  of  are  unreasonable  under  the  circumstances  and  the  re- 
spondent is  ordered  to  suVstitute  in  place  of  the  distance  tariff  rate  in 
effect  a  switching  charge  of  not  to  exceed  $5  r»er  car.  Sinaiko  BroihfTs 
V.  G.  M.  d  St.  P.  R.  Co.  1910,  4  W.  R.  C.  R.  432,  436. 

Reasonahleness  of  7'ates  in  particular  cases — Tan  hark,  Dunfi^Id 
and  Diidley  Spur  to  Kenosha,  Wis, 

57.  Petitioner  allf';?e8  exces.'^ive  charges  on  certain  shipments  of 
tan  bark  from  Dunfield  and  Dudley  Spur  to  Kenosha,  Wis  The  ex- 
cess resulted  from  the  cirriers  omitting  to  protect  intermediate 
points  In  their  joint  rate,  and  therefore  chargine:  the  sum  of  the  lo- 
cal rates.  Held,  that  the  chargps  exacted  of  the  pf'tltioner  by  the 
respondent  carriers  w^ere  unusual  and  exorbitant,  and  that  the  rea- 
sonable charge  to  hive  been  exacted  was  the  joint  rate  of  10  ctJ^. 
per  cwt.  now  in  effect.  Wright  Lumber  Co.  v.  C.  M.  d  St.  P.  R.  Co.  ct  aJ. 
1909,  4  W.  R.  C.  R.  175,  177. 

Rcaso7iahleness  of  rates  in  particular  cases — Wood,  Rhinclandvr 
to  Madison,  Wis, 

58.  Petitioner  alleges  overcharee  on  a  shipment  of  wood  from 
Rhinelander  to  Madison,  Wis.  The  rate  charged  bv  the  re-'Dondent 
carriers  wb.s  in  excess  of  the  rate  of  5  cts.  per  100  lbs.  in  force  on 
the  C.  &  N  W.  R.  between  the  same  points.  Held,  that  the  r»te 
exacted  wis  unusual  and  exorbitant  and  that  the  reasonable  rate  for 
such  shipment  would  have  been  5  cts.  per  100  lbs.  Barnes  v.  C.  M.  A 
St.  P.  R.  Co.  ct  ah  1910,  4  W.  R.  C.  R.  478,  479. 

Reasonahleness  of  rates  in  particular  cases — Wood,  Wisconsin 
points  to  Edgerton,  Wis. 

59.  Complaint  was  made  of  unlawful  charges  on  certain  shipments 
of  cordwood  from  various  Wisconsin  noints  to  Bdgerton,  W^is.,  on  the 
ground  that  the  tariff  on  which  the  charges  were  basad  was  not  filed 
witb   the   Railroad   Commission.    Held,   that   in   ordei(ntp^^(^ legally 


RATES— UTILITY.  865 

effective  a  tariff  must  be  filed  with  the  Commission;  that  the  charges 
exacted  were  unlawful  tor  the  leason  that  the  tariff  on  which  they 
were  based  was  not  so  filed,  and  that  the  charges  for  the  shipment 
in  question  should  have  been  based  on  the  tariff  in  legal  effect. 
Whittct  V.  C.  M.  d-  8t.  P.  R.  Co.  1910,  4  W.  R.  C  R.  480.  482. 

Reasonableness  of  rates  in  particular  cases — Wi^airijcrs,  Oshkosh 
to  Milwaukee,  Wis, 
€0,  Petitioner  alleges  overcharges  on  certain  shipments  of  bottle 
wrappers  from  Oshkosh  to  Milwaukee,  Wis.  The  rates  exacted  were 
based  upon  an  excessive  and  prohibitive  minimum  weight  require- 
ment per  car.  Respondent  carrier  admits  the  allegations  of  the  pe- 
tition. The  excessive  minimum  was  doubtless  due  to  an  oversight, 
as  subsequent  to  the  shipment  in  question  the  carrier  amended  its 
tariff  on  such  commodity  by  reducing  the  minimum  loading  require- 
ments to  24,000  lbs  per  car.  Held,  that  under  the  circumstances  the 
charge  exacted  of  the  petitioner  ^y  tbe  respondent  was  unusual  and 
exorbitant,  and  that  a  reasonable  charge  for  the  shipments  should 
have  been  based  upon  a  minimum  weight  of  24,000  lbs.  Oshkosh 
Dottle  Wrapper  Co.  v.  C.  M.  d-  St.  P.  K.  Co.  1909,  4  W.  R.  C.  R.  333,  334. 

Relation  of  rates — Change  of  relation  to  which  business  has  been 
adjusted. 

61.  The  practice  of  charging  a  switching  rather  than  a  distance 
tariff  rate  for  transferring  cars  from  one  place  to  another  within 
the  yard  limits  is  also  one  of  long  standing,  and  to  which  business 
conditions  generally  have  become  adjusted.  This  practice,  there- 
fore, should  not  be  changed  except  for  vary  good  reasons.  In  fact, 
it  is  our  opinion  that  it  should  not  be  altered  except  when  unreason- 
able or  when  found  necessary  and  proper  in  the  more  general  re- 
adjustments of  the  freight  rates,  or  because  of  other  commercial 
conditicns.  Sinaiko  Brothers  v.  C.  M.  d  St.  P.  K.  Co.  1910,  4  W  R.  C. 
R.  432,  436. 

Relation  of  rates — Bate  adjustments — Disturbance  of  rate  ad- 
justment through  change  in  concentration  rate, 

62.  Any  just  change  In  the  rate  situation  with  respect  to  concen- 
tration rates  would  necessarily  involve  alterations  in  both  the  rates 
on  the  material  in,  and  In  the  rates  on  the  products  out.  Fergot  v.  C. 
ijc  N.  W.  R.  Co.  1909,  4  W.  R.  C.  R.  248,  253-254. 

Through  rates 

See  Joint  or  TiiKniroii  Rates,  ante,  6-9. 

Transit  rates. 

Sec  Tbansit  Rates  on  Grain,  ante,  25-26. 

RATES— UTILITY 

In  general — Charges  to  be  reasonable  and  just. 

63.  In  sec.  1797m--8,  ch.  4i)9,  Laws  of  1907,  it  is  provided  that: 
"Every  public  utility  is  required  to  furnish  reasonably  adequate 
service  and  facilities.  The  charge  made  by  any  public  utility  for 
any  heat,  light,  water  or  power  produced,  transmitted,  delivered  or 
furnished,  or  for  any  telephone  message  conveyed,  or  for  any  serv- 
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ice  rendered  or  to  to  rendered  in  connection  therewith  shall  be  rea- 
sonable and  just,  and  every  unjust  or  unreasonable  charge  for  such 
service  is  prohibited  and  declared  unlawful."  State  Journal  Printing 
Co.  vt  al.  V.  Madison  Gas  <(-  EUctric  Co.  1910,  4  W.  R.  C.  R.  501,  623-624. 

64.  The  statutes  provide  that  the  rates  charged  the  consumers  and 
the  rates  of  return  upon  the  invastment,  must  be  reasonable,  but  do 
not  specifically  state  what  the  rea  onable  rate  should  be.  They 
further  provide  that  it  is  the  duty  of  this  Commission  to  enforce 
these  statutes,  or  to  determine  the  reasonable  rite  or  rates.  The 
d'8clsions  of  the  court  are  confined  to  the  determination  as  to 
whether  the  rates  thus  found  by  this  Commi'^sion  are  reasonable  or 
whether  they  violate  constitutional  rights.  While  neither  the  stat- 
utes nor  the  decisiops  are  thus  furnishing  specific  directions  for 
the  guidance  of  the  Commission  in  carrying?  out  its  duties,  they  con- 
tain certain  rules,  which,  in  a  general  way,  limit  the  range  within 
V  hich  the  reasonable  rates  should  be  found.  State  Journal  Printing 
Co.  ft  al.  V.  Madis'.n  Gas  <(■  Elrriric  Co.  1910,  4  W.  R.  C.  R.  501,  624-625. 

65.  Ordinarily  the  rate  of  return  or  the  rates  for  services  that  are 
reasonable  to  the  utility  ara  also  reasonable  to  the  consumers. 
When  consumers  .^ecure  these  services  at  rites  that  only  cover 
operating  expens-as,  including  depreciation  ami  a  fair  rate  of  return 
on  the  investment,  they  arc  obtaining  the  service  at  as  low  a  rate 
as  under  normal  conditions  they  can  reasonibly  exp-ect.  But  there 
may  be  exceptions  to  this.  There  may  be  utilities  which  are  operat- 
ing under  such  cnnditions  that  no  rates  that  can  be  collected  from 
the  consumers  would  be  sufficient  to  meet  the  above  named  chajnges. 
In  fact,  such  utilities  are  met  with  mora  frequently  thm  might  be 
expected.  This  unfortunate  situation  may  be  due  to  the  lack  of  a 
sufficient  number  of  customers,  to  mistakes  in  construction  and  ex- 
cessive cost  of  the  same,  and  to  many  other  causes.  Such  utilities, 
in  order  to  be  paying  concerns,  would  require  higher  rates  for  their 
services  than  th^ir  customers  are  willing  to  piy  rather  than  forego 
thase  services,  and  the  collection  of  such  rates  I?,  of  course,  out  of 
the  question.  Utilities  of  which  this  is  true,  cannot  be  subject  to 
any  general  rules.  They  can  be  dealt  with  only  in  the  light  of  the 
conditions  which  surround  thorn.  State  Jouryial  Printing  Co.  ct  al.  r. 
Madiscn  Gas  d-  Elrctrie  Co.  1910,  4  W.  R.  C.  R.  501,  625-026. 

In  general — Power  of  Commission  to  regulate  rates. 

C6.  Section  1797m— 46,  ch.  499.  Laws  of  1907,  provid-es  that:  "If 
upon  such  investigation  the  rates,  tolls,  charges,  schedules  or  Joint 
rates,  shall  be  found  to  be  unjuot,  unreasonible,  insufficient,  or  un- 
justly discriminatory  or  to  be  preferential  or  otherwise  in  violation 
of  any  of  the  provisions  of  this  act,  the  Commission  shall  have  the 
power  to  fix  pnd  order  substituted  therefore  such  rate  or  rates,  tolls, 
charges  or  schedules  as  shall  be  Just  and  reisonable.**  Substantially 
the  same  provisions  are  found  in  sec.  1797m — 61.  State  Journal  Prini- 
ing  Co.  et  al.  v.  Madison  Gas  d-  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  624. 


EI^ECTRIC   RATES. 

Making  rates — Elements  considered — Cost  of  service, 

67.  That  the  rates  for  each  class  of  users  should,  as  far  as  prac- 
ticable, be  adjusted  in  accord  ince  with  the  cost,  is  sound  in  prin- 
ciple. In  re  Applicatinyi  Korth  Milwaukee  Light  d  Power  Co,  IW, 
4  W.  R.  C.  R.  89,  102. 
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Making  rates — Elements  considered — Cost  of  service — Capacity 
and  out  put  costs. 

68.  It  is  a  fact  that  users  with  a  lar^e  installation  and  a  small 
use  of  current  are  ordinarily  the  least  profitable  among  the  consum- 
ers. As  the  fixed  expenses,  for  like  installations,  are  as  great  for 
those  who  use  the  current  a  few  minutes  a  day  as  for  those  who 
use  th3  current  several  hours  daily,  it  is  very  evident  that  the  cost 
per  unit  must  be  much  greater  in  the  former  case.  In  re  Application 
Xcrih  Milwaukee  Light  d-  Power  Co.  1909,  4  W.  R.  C.  R.  89,  94,  99. 

69.  There  are  good  reasons  for  so  adjusting  the  rate  schedules  for 
etectric  current  that  short  hour  users  are  required  to  pay  higher 
rates  p-er  unit  than  lon-j  hour  users.  In  fact,  the  necessity  of  ad- 
justing rates  on  some  such  basis  as  this  has  forced  itself  upon  op- 
erators of  such  plants  not  only  because  of  differences  in  the  cost  of 
iurnishing  current,  but  because  of  this,  that  unless  such  differences 
were  recognized  in  the  rate  schedules,  the  sales  of  current  would 
be  greatly  restricted.  Under  a  rate  schedule,  the  rates  in  which 
are  based  upon  the  average  cost,  and  therefore  placed  at  the  same 
figure  per  unit  for  short  as  for  long  hour  users,  the  cost  for  the 
latter  would  be  so  great  that  it  could  not  he  used  for  industrial  pur- 
poses.    Manufacturers,  for  instance,  who  are  producing  for  the  open 

^  market,  (an  not  afTord  to  use  current  for  power  unless  it  can  be 
had  at  as  low  cost  as  power  produced  ty  other  means.  As  the  cost 
per  unit  of  producing  electric  current  is  decreasing  as  the  amount 
produced  is  increasing,  restrictions  upon  the  output  and  the  sales 
are  apt  to  result  in  Icsses  to  both  the  plant  itself  and  to  its  cus- 
tomers. It  would  tend  to  increase  the  rates  and  to  reduce  the  profits. 
No  current  should  be  sold  at  a  loss,  but  the  greater  the  amount  of 
it  that  can  be  sold  at  a  profit,  the  better  it  is  for  all  concerned. 
Large  sales  not  only  reduce  the  amount  that  each  unit  of  current 
must  contribute  to  the  necessary  profits  of  the  plant,  but,  as  said, 
they  materially  reduce  the  cost  per  unit  of  producing  the  current. 
In  re  Application  North  Milwaukee  Light  d  Power  Co.  1909,  4  W  R. 
C.  R.  89,  99-100. 

70.  "In  estimating  the  costs  for  municipal  as  well  as  for  privately 
owned  plants,  it  would  seem  to  be  necessary  to  take  into  consideration 
the  operating  expenses,  depreciation,  taxes  and  interest  on  the  invest- 
ment. Operating  expenses,  Including  depreciation,  are  always  present 
and  must  be  actually  met,  no  matter  by  whom  the  plants  are  operated. 
Taxes  and  interest  charges  may,  in  a  sense,  be  dispensed  with  for 
municipal  plants.  That  is,  neither  taxes  nor  interest  may  be  actually 
assessed  against  such  plants.  On  the  other  hand,  taxes  and  interest 
charges  are  present  in  some  form  in  all  industrial  activities.  Water 
works  represent  property  that  is  of  value  and  in  which  money  has 
been  invested.  They  constitute  a  part  of  the  capital  of  the  city.  If 
such  Items  as  fixed  charges  are  not  considered  by  municipal  plants  in 

'  fixing  rates  for  private  consumers,  it  would  seem  that  these  consumers 
would  be  favored  as  against  the  tax  payers.  There  does  not,  on  the 
whole,  appear  to  be  any  equitable  ground  upon  which  such  charges  can 
be  entirely  eliminated  in  any  industry  or  in  connection  with  the  serv- 
ices of  any  public  utility."  (In  re  Application  City  of  Madison,  1909, 
3.  W.  R.  C.  R.  299.  320.)  Tti  re  Application  Cumberland  Municipal  Elec- 
tric Lighting  Plant.  1909,  4  W.  R.  C.  R.  214.  216-217. 

71.  The  nature  of  the  electric  lighting  business  is  such  that  a  large 
proportion  of  the  expenses  of  the  operation  of  the  system  are  not 
directly  proportional  to  the  output.  Since  it  is  impossible  to  store 
electricity  economically,  the  plant  must  be  so  designed  and  maintained 
as  to  be  able  to  meet  the  maximum  demand  that  may  be  made  upon 

it  at  any  time.    The  size  of  the  plant,  and  hence  the  Investment,  must,      t 
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therefore,  be  dependent  upon  the  maximum  demand  of  the  consumers. 
Whether  the  consumer  uses  much  or  little  current  Is  of  little  consf- 
Quence  in  the  fixing  of  the  capacity  of  the  plant.  He  has  installed 
in  his  residence,  store  or  office  a  certain  number  of  lamps,  and  if  he 
desires  to  burn  all  of  these  lamps  at  one  time,  the  plant  must  be  able 
to  supply  him  with  sufficient  current  to  do  so.  In  re  Application  Cum- 
berland Municipal  Electric  Lighting  Plant,  1909,  4  W.  R.  C.  R.  214, 
219. 

72.  Kates  for  electricity  should  be  built  up  so  as  to  constitute  both 
a  fixed  charge,  which  shall  be  based  on  the  consumer's  demand,  and  a 
variable  charge,  which  will  depend  on  the  amount  of  current  used  by 
the  consumer.  In  re  Application  Cumberland  Municipal  Electric  Light- 
inf/  Plant,  1909,  4  W.  R.  C.  R.  214,  226. 

73.  In  some  cities  there  ai^  installed  two  meters  for  each  consumer. 
One  of  these  meters  registers  the  actual  account  of  current  used  dur- 
ing the  month,  while  the  other  is  an  indicator  which  shows,  at  the  end 
of  the  month,  what  the  maximum  demand  of  that  consumer  has  been 
during  the  month.  The  latter  reading,  then,  serves  as  the  basis  for 
the  apportionment  of  the  fixed  costs.  In  the  absence  of  such  indicators 
other  means  of  making  the  apportionment  of  the  costs  must  be  used 
in  making  rates  based  on  capacity  and  output  costs.  In  re  Application 
Cumberland  Municipal  Electric  Lighting  Plant,  1909,  4  W.  R.  C.  R. 
214,  226. 

74.  Whore  two  consumers  have  the  same  connected  and  active  load 
and  use  the  same  amount  of  current  per  hour,  their  fixed  charges  will 
be  the  same.  However,  if  one  of  the  consumers  uses  his  lights  three 
hours  per  day,  while  the  other  burns  his  lamps  but  one  hour  per  day, 
ft  follows  that  the  fixed  charge  must  be  three  times  as  great  per  hour 
for  the  one  hour  as  for  the  three  hour  user,  because  the  latter  has  his 
fixed  charge  distributed  ever  three  hours  of  the  day  instead  of  the  one 
hour.  The  variable  charge  will  be  the  same  for  both  consumers  per 
hour,  since,  as  before  stated,  they  use  the  same  amount  of  current  per 
hour.  In  re  Application  Cumberland  Municipal  Electric  Lighting 
Plant,  1909,  4  W.  R.  C.  R.  214,  226. 

75.  The  cost  per  unit  of  electrical  current  gradually  decreases  as  the 
hours  of  use  cf  current  increase,  since  the  total  charge  is  the  sum  of 
a  constant  and  a  decreasing  rate.  The  above  facts  have  led  many 
plants  to  adopt  rates  which  shall  follow  more  closely  the  cost  of  supply- 
ing electricity  to  the  various  classes  of  consumers,  and  the  flat  rates 
per  lamp  and  the  straight  meter  rates  are  being  gradually  abandoned. 
A  step  in  the  direction  of  the  principles  laid  down,  consists  in  grading 
the  meter  charges  per  kw.  hr.  in  such  a  manner  as  to  allow  for  the 
decreasing  cost  per  unit  as  the  daily  hours  of  use  of  current  increase. 
A  charge  of  10  cts.  per  kw.  hr.  may  be  made  for  the  first  30  hours' 
use  per  month  of  the  active  load,  and  8  cts.  for  all  over  30  hours*  use 
per  month  of  the  active  load.  The  term  "active  load'*  is  used  to  dis- 
tinguish from  the  full  connected  load.  The  connected  load  or  installa- 
tion of  a  residence  may  be  twenty  16  c.  p.  lamps,  and  it  is  known  that 
in  residences  it  is  very  seldom  that  the  full  connected  load  is  ever 
used  at  one  time,  while  in  business  places  all  or  nearly  all  of  the  lamps 
installed  are  ordinarily  burning  at  once.  For  this  reason  a  certain 
per  cent  of  the  connected  load  In  residences  and  other  classes  of  con- 
sumers is  considered  "active  load,"  and  it  is  on  the  basis  of  the 
"active  load"  that  a  demand  rate,  or  apportionment  of  the  fixed  costs, 
is  made.  As  an  illustration  of  the  above  principle  we  will  assume  a 
residence  with  a  full  connected  load  of  twenty  16  c.  p.  lamps;  the 
active  load,  we  will  say,  is  ten  16  c.  p.  lamps.  Since  a  16  c.  p.  lamp 
has  a  capacity  of  50  watts,  then  one  hour's  use  per  day  of  the  ten  16 
c.  p.  lamps,  or  the  "active  load,"  will  give  a  consumption  of  %  kw.  hr. 
This  means  a  monthly  consumption  of  15  kw.  hrs.,  whicl^  Is  30  hours' 

Digitized  by  VjOOQIC 


RATES— UTILITY.  869 

use  per  month  of  the  active  load.  Working  backward,  we  will  assume 
that  the  meter  shows  a  consumption  of  twenty  kw.  hrs.  during  the 
month.  The  active  load  consists  of  ten  16  c.  p.  lamps  which  repre- 
sent 1/^  kw.  capacity.  Dividing  20  by  2,  we  find  that  the  consumer  has 
made  10  hours'  use  of  the  active  load  during  the  month.  According 
to  the  scale  of  charges  mentioned,  the  consumer  will  be  required  to  pay 
(10  X  15  or)  $1.50  plus  (8x5  or)  $0.40,  which  will  make  a  total  bill  of 
$1.90,  In  re  AppHcaticn  Cumherlavd  Municipal  Electric  Lighting 
Plant.  1909.  4  W.  R.  C.  R.  214,  226-227. 

76.  The  fact  that  electric  current  cannot  be  advantageously  stored, 
and  the  further  fact  that  the  use  of  the  current  is  usually  very  ir- 
regular, cannot  help  but  have  a  material  effect  upon  the  operating  ex- 
penses. The  former  tends  to  increase  such  fixed  expenses  as  taxes, 
depreciation  and  interest  charges.  The  latter  tends  to  Increase  many 
of  the  items,  such  as  coal,  labor,  etc.,  which  otherwise  come  under  the 
output  costs.  State  Journal  Printing  Co,  et  at.  v.  Madison  Oaa  d 
Electric  Co.  1910,  4  W.  R.  C.  R.  501,  662-663. 

77.  That  portion  of  the  rate  schedule  involving  capacity  costs  should 
be  adjusted  so  as  to  meet  future  changes  in  operating  conditions,  give 
sufficient  added  compensation  to  the  company  to  sell  off-peak  business 
and  lower  its  average  rate,  and  give  sufficient  inducement  to  the  con- 
sumer to  develop  it.  State  Journal  Printing  Co.  et  al.  v.  Madison  Oas 
<£•  Electric  Co.  1910.  4  W.  R.  C.  R,  501,  687. 

78.  In  that  portion  of  the  rate  schedule  involving  capacity  costs,  the 
question  of  what  are  average  present  costs  gives  way  to  consideration 
of  what  added  capacity  costs  are  incurred  in  securing  additional  busi- 
ness, or  what  losses  are  sustained  in  capacity  costs  in  losing  it.  Just 
as  the  readiness  to  serve  or  maximum  demand  schedule  differentiates 
between  long  and  short  hour  users,  so  the  classification  of  active  con- 
nected load  seeks  to  differentiate  between  consumer  classes  and  give 
recognition  to  sales  factors  other  than  present  costs  affecting  rates. 
State  Journal  Printing  Co.  et  al.  v.  Madison  Ons  d  Electric  Co.  1910, 
4  W.  R.  C.  R.  501,  687-688. 

Making  rates — Element.^  con.sidcrcd — Cost  of  service — Cost  of 
additio  rml   h  mi  n  c.ss. 

79.  It  is  a  well  known  fact  that  in  production  the  cost  of  the  output 
per  unit  decreases  with  the  amount  of  the  output.  However,  the  fixing 
of  rates  for  certain  services  on  the  basis  of  the  cost  of  additional  busi- 
ness has  well  defined  limitations.  It  would  seem  that  it  can  be  justi- 
fied only  in  cases  where  the  additional  business  can  be  had  on  no 
better  terms  and  where  these  terms  are  such  as  to  yield  something  in 
the  way  of  profit  and  are  not  unjustly  discriminatory.  That  it  would 
not  be  sound  practice,  from  the  point  of  view  of  either  business  or  pub- 
lic policy,  to  accept  such  additional  business  at  rates  that  would  not 
cover  the  additional  cost  of  taking  it  on,  when  this  cost  includes  ordi- 
nary operating  items  which  are  affected,  together  with  taxes,  de- 
preciation, and  something  in  the  way  of  return  on  the  Investment, 
needs  no  argument.  State  Journal  Printi7ig  Co.  et  al.  v.  Madison  Gas 
d  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  671. 

Minimmn  rates. 

80.  Minimum  rates  are  intended  to  cover  the  fixed  expenses  for  those 
who  use  so  little  current  that  the  cost  of  carrying  them  would  not 
otherwise  be  met.  In  re  Application  North  Mihraukee  Light  cC-  Power 
Co.  1909,  4  W.  R.  C.  R.  89,  92. 

81.  A  rate  schedule  in  which  the  minimum  rate  depends  on  the  size 
of  the  installation,  may  not  be  bad  in  principle,  for  it  is  more  than 
likely  that  the  minimum  should  bear  a  more  or  less  close  relation  to 
that  part  of  the  expense  which  depends  on  the  demand  as 
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those  expenses  whi;h  depend  en  the  number  of  customers  and  which 
vary  with  this  number.  In  rv  AppUration  Cumberland  Municipal  Elcc 
trie  Lighting  Fiant,  19C9,  4  W.  R.  C.  R.  214,  228-229. 

Power  rates. 

82.  The  main  reason  why  electric  power  rates,  as  a  class,  are  made 
Tower  than  the  rates  for  llghtlns:,  Is,  that  power  Is,  as  a  rule,  used  for 
Iong:er  periods  each  day  than  Is  the  case  for  lighting.  I7i  rr  AppUration 
Xorth  Mihvaukrc  Light  d-  Powrr  Co.  1909,  4  W.  R.  C.  R.  89,  99. 

Krnfonahhncss  of  advance  in  electric  rates  in  particular  cases. 

83.  Application  was  made  by  the  North  Milwaiikee  Light  &  Power  Co. 
for  authority  to  change  its  lates.  It  appears  that  the  rates  proposed 
by  the  applicant  would  yield  enough  in  the  way  of  revenue  to  cover 
operating  expenses.  Including  depreciation,  and  about  the  legal  rate  of 
interest  on  a  valuation  of  the  plant  that  would  not  greatly  exceed 
$15,000.  Held,  that  while  the  proposed  schedule  would  result  in  slight 
increases  in  the  rates  to  some  of  the  consumers,  these  advances  appear 
to  be  comparatively  small,  and  to  be  warranted  by  the  conditions. 
They  would  not  seem  to  make  the  rates  burdensome,  nor  higher  than 
the  rates  that  are  often  found  to  be  reasonable  under  similar  conditions 
in  other  places.  They  are  required  in  order  to  enable  the  plant  to  earn 
a  reasonable  return  upon  its  investment.  It  is  therefore  ordered,  that 
the  applicant  be  authorized  to  discontinue  its  present  rates  for  electric 
current  used  for  residence  and  commercial  lighting,  and  for  power  pur- 
poses, and  to  substitute  therefor  the  rates  named  in  the  application  as 
Quoted  herein,  these  rates  to  include  the  cost  of  lamp  renewals  of  4,  8, 
and  16  c.  p.  incandescent  lamps  on  the  basis  described.  In  re  Applica- 
tion North  Milwaukrr  Light  d-  Power  Co.  1909,  4  W.  R.  C.  R.  89,  101, 
103,  105. 

84.  Application  was  made  by  the  Cumberland  Municipal  Electric 
Lighting  Plant  for  authority  to  increase  certain  of  its  rates  for  electric 
current,  on  the  ground  that  these  rates  were  inadequate  and  did  not 
cover  the  coat  of  furnishing  the  service  involved.  Upon  hearing  and 
invostigaticn  It  was  hrUL  that  the  applicant's  rate  schedule  was  not 
properly  adjusted  and  that  certain  classes  of  consumers  paid  less  than 
Their  just  share  of  the  cost  of  operating  the  plant.  The  petitioner  is 
authorized  to  discontinue  its  present  rates  for  electric  current  used  for 
lighting  purposes  and  to  substitute  therefor  the  rates  recommended  by 
the  Commission.  If  it  should  be  found  that,  because  of  local  condi 
tlons,  some  modification  of  the  rates  thus  authorized  is  required,  such 
modification  or  change,  if  found  to  be  reasonable,  will  be  immediately 
granted  upon  written  request  to  that  effect.  In  re  Application  Cumber- 
land Munidpal  Elrrtric  Lighting  Plant,  1909,  4  W.  R.  C.  R.  214,  230, 
232. 

Iieas(nmt>le)iess  of  ?Yr/r.s* — Di^eriminalion  possible  under  flat  rate 
per  lamp. 

85.  The  objection  to  tho  flat  rate  per  lamp  is  readily  seen.  A  con- 
sumer under  the  tlat  rate,  who  uses  his  lights  but  a  few  hours  per  day, 
is  required  to  pay  as  much  as  the  consumer  who  uses  them  many  hours 
per  day.  In  re  Application  Cumherland  Municipal  Electric  Lighting 
Plant,  1909,  4  W.  R.  C.  R.  214,  226. 

lieasonahleness    of    rates — Matters    considered    in    passing    on 
reasonal)h  ness — Jjoeal   conditions. 

86.  In  passing  upon  rate  Fchedules  it  is  often  necessary  to  consider 
local  conditions  a.s  well  as  the  economic  principles  upon  which  they 
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should  rest.    In  re  Application   Ncrth  Milwavkre  Light  <{-  Poxccr  Co. 
1909,  4  W.  R.  C.  R.  89,  102-103. 

Reasonableness  of  rates  in  particular  cases. 

87.  A  -portion  of  the  complaint  against  the  Madison  Gas  ft  Electric 
Co.  alleged  that  the  rates  for  electric  current  are  excessive  and  dis- 
criminatory. Since  public  utilities  are  entitled  to  earninflB  for  the 
services  they  render  that  \^ill  cover  all  reasonable  operating  expenses, 
including  depreciation  and  a  fair  return  on  a  fair  valuation  of  the 
property  used  and  useful  in  performing  the  public  services,  the  issues 
raised  in  this  case  necessarily  embrace,  among  other  thing?,  what  con- 
stitutes a  fair  valuation  of  tl:e  property  of  the  plant  that  is  devoted  to 
public  use,  the  gross  earnings  under  the  present  rates,  and  what  con- 
stitutes a  reasonable  amount  lor  operating  expenses  when  depreciation 
of  the  physical  property  and  adequate  returns  on  the  investment  are  in- 
cluded therein.  With  respect  to  the  returns  on  the  investment,  the 
facts  brought  out  and  analyzed  lead  to  the  conclusion  that,  in  this  case, 
both  interest  and  profits  combined  on  the  valuations,  as  given  herein, 
should  not  be  placed  at  lower  ilgurcs  than  about  8  per  cent  on  the 
electric  plant.  From  the  facts  disclosed  at  the  investigation  with  re- 
snect  to  the  valuation  and  earnings  of  the  plants,  and  from  the  opera- 
ting erpenses,  deprociatlcn,  and  returns  on  the  investment,  as  well  as 
from  other  facts,  It  appears  that  the  present  rate  schedules  of  the  re- 
spondent company  are  maintained  at  a  somewhat  higher  level  than  is 
equitable  under  the  circumstances  and  that  some  reduction  should  be 
made  in  these  rates,  and  further,  that  they  should  be  so  readjusted  in 
other  respects  as  to  eliminate  any  inequalities  that  might  exist  as  be- 
tween the  various  classes  of  consumers.  In  order  to  determine  the 
amount  of  these  reductions  and  of  such  other  charges  as  might  be 
found  proper,  it  \vas  nccessaiy  to  so  classify  the  operating  expensc*s, 
and  to  obtain  such  ether  data  in  connection  therewith,  as  to  enable 
reasonably  accurate  ccsts  per  unit  of  the  servicfs  rendered  to  be  com- 
puted. From  the  costs  per  unit  of  service,  as  thus  computed,  and  from 
the  numerous  other  factors  which  required  consicieration  in  this  con- 
nection, were  determined  the  respective  amounts  per  each  unit  of 
service  in  each  of  the  various  departments  which,  under  the  circum- 
stJinces,  were  regarded  Ps  reasonable  rates  for  the  services  involved 
and  which  are  embodied  in  the  order  herein.  The  rates  which  are  thus 
given  in  this  order  are,  on  the  whole,  somewhat  lower  than  those  now 
in  effect,  although  there  are  individual  exceptions  to  this  in  instances 
where  the  rates  in  the  present  rate  schedules  do  not  appear  to  be  ad- 
Justed  on  any  uniform  basis.  It  is  therefore  ordered  that  the  respond- 
ent company  discontinue  its  nresent  schedules  of  rates  for  electric  light 
and  power  service  and  substitute  therefor  the  rate  schedules  prescribed 
I  y  the  Commission.  The  prescribed  schedules  for  electric  lighting  and 
electric  power  service  will  not  apply  to  consumers,  prevailing  contracts 
with  whom  were  entered  into  prior  to  April  1,  1907,  until  the  expiration 
of  such  contracts.  Thirty  days  from  the  date  hereof  is  deemed  suffi- 
cient time  within  which  to  comply  with  this  order.  t<tatr  Journal 
Printing  Co.  rt  al.  v.  Madison  Gaa  <(•  Elntric  Co.  1910,  4  W.  R.  C.  R. 

noi,  74r,-7r»o. 
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Making  rates — Elements  considered — (U)st  of  service. 

88.  To  ascertain  whether  the  rates  in  a  proposed  schedule  are  such 
as  to  yield  adequate  revenues  in  any  year,  the  revenues  derived  from 
the  rates  must  be  compared  with  what  would  be  normal  costs  for  that 
year.  Ry  applying  to  the  units  for  that  year  the  unit  costs  obtained 
from  a  period  when  conditions  are  nornuil,  we  obtain  total  costs  that^Qlp 
are  comparable  with  revenues  for  the  purpose  of  ascertaining  whether^ "^^ 
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rates  are  too  low  or  too  high.     Htatc  Journal  Printing  Co,  ct  al,  v, 
Madison  Gas  d  Electric  Co.  1910,  4  W.  R,  C.  R.  501,  740. 

Kcasonahleness  of  rates  in  jxirticular  catcs. 

89.  A  portion  of  the  complaints  against  the  Madison  Gas  &  Electric 
Co.  alleged  that  the  rates  for  gas  are  excessive  and  discriminatory. 
Since  public  utilities  are  entitled  to  earnings  for  the  services  they  ren- 
der that  will  cover  all  reasonable  operating  expenses,  including  depre- 
ciation and  a  fair  return  on  a  fair  valuation  of  the  property  used  and 
useful  in  performing  the  public  services,  the  issues  raised  in  this  case 
necessarily  embrace,  among  other  things,  what  constitutes  a  fair  valua- 
tion of  the  property  of  the  plant  that  is  devoted  to  public  use,  the  gross 
earnings  under  the  present  rates,  and  what  constitutes  a  reasonable 
amount  for  operating  expenses  when  depreciation  of  the  physical  prop- 
erty and  adequate  returns  on  the  investment  are  included  therein. 
With  respect  to  the  returns  on  the  investment,  the  facts  brought  out 
and  analyzed  led  to  the  conclusion  that,  in  this  case,  both  interest  and 
profits  combined  on  the  valuations,  as  given  herein,  should  not  be 
placed  at  lower  figures  than  about  7^  per  cent  on  the  gas  plant.  BYom 
the  facts  disclosed  at  the  investigation,  with  respect  to  the  valuation 
and  earnings  of  the  plants,  and  from  the  operating  expenses,  deprecia- 
tion and  returns  on  the  investment,  as  well  as  from  other  facts,  it  ap- 
pears that  the  present  rate  schedules  of  the  respondent  company  are 
maintained  at  a  somewhat  higher  level  than  is  equitable  under  the  cir- 
cumstances, and  that  some  reduction  should  be  made  in  these  rates, 
and  further,  that  they  should  be  so  readjusted  in  other  respects  as  to 
eliminate  any  inequalities  that  might  exist  as  between  the  various 
classes  of  consumers.  In  order  to  determine  the  amount  of  these  re- 
ductions and  of  such  other  charges  as  might  be  found  proper,  it  was 
necessary  to  so  classify  the  operating  expenses,  and  to  obtain  such 
other  data  in  connection  therewith,  as  to  enable  reasonably  accurate 
costs  per  unit  of  the  services  rendered  to  be  computed.  Prom  the  costs 
per  unit  of  service  as  thus  computed,  and  from  the  numerous  other 
factors  which  required  consideration  in  this  connection,  were  deter- 
mined the  respective  amounts  per  each  unit  of  service  in  each  of  the 
various  departments  which,  under  the  circumstances,  were  regarded 
as  reasonable  rates  for  the  services  involved,  and  which  are  embodied 
in  the  order  herein.  The  rates  which  are  thus  given  in  this  order  are, 
on  the  whole,  somewhat  lower  than  those  now  in  effect,  although  there 
are  individual  exceptions  to  this  in  instances  where  the  rates  in  the 
present  rate  schedules  do  not  appear  to  be  adjusted  on  any  uniform 
basis.  It  is  therefore  ordered  that  the  respondent  company  discontinue 
its  present  schedule  of  rates  for  gas  service,  and  that  it  substitute  there- 
for the  rate  schedules  prescribed  by  the  Commission.  The  prescribed 
schedules  for  gas  service  will  not  apply  to  consumers,  prevailing  con- 
tracts with  whom  were  entered  into  prior  to  April  1,  1907,  until  the 
expiration  of  such  contracts.  Thirty  days  from  the  date  hereof  is 
deemed  sufficient  time  within  which  to  comply  with  this  order.  State 
Journal  Printing  Co.  ct  al.  v.  Madisi^n  Gas  c^  Electric  Co.  1910,  4  W.  R. 
C.  R.  501,  745,  749-750. 

TELEPHONE    RATES. 

Advance  in  rales  through  change  in  cla^isification, 
See  post,  93. 

Comhinaiian   husiness  and  residence  rate,  discriminatory   ten- 
dency of. 

90.  The  so-called  combination  business  and  residence  rate  should  not 
be  enforced  because  of  its  discriminatory  tendency.  Injrc  Application 
nioomer  Tel.  Co.  1909,  4  W.  R.  C  R.  259,  265.       jgitized  by  VjOOQ I 


RATES— tITllilTY.  873 

Making  rates — Elements  considered — Cost  of  service, 

91.  The  rate  which  appears  test  calculated  to  reflect  the  cost  of 
service  has  been  aptly  termed,  in  its  limited  application  to  the  tele- 
phone business,  the  "measured"  rate.  In  its  correct  form  this  rate  Is 
made  up  of  an  installation  charge,  which  should  cover  the  cost  of  main- 
taining the  station  permanently,  upon  which  is  Imposed  a  charge  for 
the  service  actually  rendered.  Payne  ct  at.  v.  Wis.  Tel.  Co.  1909,  4  W. 
R.  C.  R.  1,  58. 

Measured  rates, 

92.  The  rate  which  appears  best  calculated  to  reflect  the  cost  of 
service  has  been  aptly  termed,  In  its  limited  application  to  the  tele- 
phone business,  the  ''measured"  rate.  In  its  correct  form  this  rate  is 
made  up  of  an  installation  charge,  which  should  cover  the  cost  of 
maintaining  the  station  permanently,  upon  which  is  imposed  a  charge 
for  the  service  actually  ren.dered.  An  objection  which  seems  to  apply 
to  the  measured  rate,  as  introduced  into  some  of  the  larger  cities  of 
the  country,  is,  that  superficially  it  appears  not  to  be  founded  upon 
theoretically  correct  lines.  By  apparently  successful  introduction  of 
such  rates  elsewhere,  however,  we  are  led  to  believe  that  the  applicabil- 
ity of  a  theoretically  correct  measured  rate,  to  such  an  exchange  as  the 
one  under  consideration  at  least,  deserves  thoughtful  consideration  in 
the  future.  There  are  said  to  le  mechanical  difficulties  to  be  solved 
before  such  a  rate  can  be  generally  introduced.  But  we  feel  that  when 
the  measured  rate  problem  is  finally  solved,  as  it  probably  will  be 
sooner  or  later,  it  will  prove  effective  in  solving  the  problem  of  maxi- 
mum efficiency  of  plant  and  maximum  telephonic  development  of  the 
community.    Payne  ct  aJ.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  58. 

Reasonableness  of  adva)ice  in  relates  in  particidar  cases, 

93.  Application  was  made  by  the  Bloomer  Telephone  Co.  for  authority 
to  increase  the  rate  for  single  party  residence  service  and  to  re-classify 
such  present  single  line  subscribers  as  may  be  willing  to  accept  the  ar- 
rangement, so  that  the  present  single  party  rate  will  be  charged  for  two 
party  residence  service.  The  change  is  proposed  in  order  to  Increase 
the  capacity  of  the  present  plant  and  to  obvic*te  an  immediate  large 
expenditure  for  cable  construction.  The  real  purpose  of  the  proposed 
advance  in  rates,  apparently,  is  not  to  increase  the  revenues  of  the  com- 
pany, but  to  make  the  three  branches  of  rental — business,  residence  and 
rural — pay  more  nearly  their  proper  proportion  of  the  total  revenue 
as  tested  by  their  respective  total  investments.  The  only  advance  In 
rates  proposed  is  practically  a  change  in  classification  and  is  made  to 
accommodate  more  subscribers.  According  to  the  testimony  all  but  a 
small  proportion  of  the  residence  subscribers  have  expressed  their 
willingness  to  accept  the  change.  Held,  that  in  view  of  all  the  facts 
the  application  is  granted  with  the  proviso  that  the  so-called  combina- 
tion business  and  residence  rate  should  not  be  enforced,  and  that 
multiple  party  service,  except  for  rural  lines  where  it  is  necessary, 
should  probably  not  extend  beycnd  two  parties  to  a  line.  In  re  Ap- 
plication Bloomer  Tel.  Co.  1909,  4  W.  R.  C.  R.  259,  265-267. 

94.  Petition  was  filed  by  the  Oostburg  Telephone  Co.  for  authority 
to  discontinue  the  uniform  rate  of  $1  per  month  for  all  telephones 
and  to  substitute  therefor  a  somewbat  higher  schedule  of  rates,  and 
to  provide  for  different  rates  for  business  and  residence  telephones. 
Investigations  of  the  value  of  the  property  and  the  financial  results 
of  operation  show  that  the  applicant  now  operates  with  a  deficit  and 
that,  with  the  proposed  schedule  of  rates  in  force,  the  net  yearly  profit 
would  be  only  slightly  above  3  per  cent.    Held,  that  the  prayer  of  the 
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petition  be  granted  and  an  order  is  entered  authorizing  the  patting  in 
effect  of  the  schedule  applied  for,  with  the  exception  that  the  rate  for 
residence  extension  sets  le  modified  in  accordance  with  the  recom- 
mendation of  the  Commission.  In  re  Application  Oosthurg  Tel.  Co. 
1910,  4  W.  R.  C.  R.  407,  411. 

95.  Applioaticn  >\as  made  ly  the  Franksville  Telephone  Ck).  for  au- 
thority to  increase  its  telephone  rates  from  $1  to  $1.25  per  month.  A 
valuation  cf  petitioner's  property  and  an  analysis  of  its  earnings  and 
expenses  indicate  that  the  increase  prayed  for  would  net  the  petitioner 
about  1.5^;  to  cover  interest  and  depreciation  on  the  investment.  The 
information  before  the  Commission  does  not  enahle  it  to  form  a  definite 
idea  with  respect  to  the  possibility  of  increasing  the  number  of  sub- 
scribers without  increasing  in  a  proportional  dejjree  the  amount  of  the 
investment.  UnleFS  the  compaiiy  is  in  a  position  to  take  on  a  con- 
siderable number  of  new  sulscribers  without  adding  materially  to  its 
investment,  the  facts  submitted  would  seem  to  show  the  hopelessness 
of  attempting  to  operate  on  the  basis  of  $1.25  per  month.  However, 
as  Icng  as  the  stockholders  are  willing  to  make  the  experiment,  the 
Commission  is  very  glad  to  give  them  the  authority  to  do  so.  Petition 
Is  granted,  fn  re  Application  Franksville  Tel.  Co.  1910,  4  W.  R.  C.  R. 
437,  438. 

lieasonahU  HiSH  of  rati  s— Matters  considered  in  passiiuj  on  rca- 
sonabltness — Cost  of  service. 

96.  Cost  of  service  is  the  best  test  of  the  reasonableness  of  telephone 
rates,  provided  it  is  commercially  feasible  and  otherwise  equitable. 
Payne  et  al.  v.  Wis.  Tel.  Co.  ll!09,  4  W.  R.  C.  R.  1.  58. 

Kcasonableness  of  rates — Matters  eon.sidrred  in  passing  on  rca- 
.sonablevess — Going  value,  or  vet  co.st  of  building  up  the 
business. 

97.  If  property  is  devoted  to  the  public  use,  and  reasonable  care  has 
been  exercised  in  all  the  phases  of  Its  manag3ment,  but  the  owners 
have  not  received  a  fair  return  during  the  earlier  years  of  the  opera- 
tion of  the  plant  in  which  the  property  is  used  for  the  convenience  of 
the  public,  the  deficit  thrs  incurred  must  be  made  up  out  of  later 
earnings,  insofar  as  this  Is  commercially  possible  and  expedient.  In 
other  words,  every  effort  honestly  put  forth,  every  dollar  properly  ex- 
pended, and  every  oMigaticn  legitimately  Incurred  in  the  establish- 
ment of  an  efli(ient  public  utility  business,  must  be  taken  into  consid- 
eration in  the  making  of  rates  for  such  business.  Collectively  the  ele- 
ments just  referred  to  may  be  designated  by  the  term  going  value,  and 
In  this  sense  there  can  be  no  question  regarding  the  propriety  and 
justice  of  admitting  going  value  as  a  consideration  in  the  determina- 
tion of  rates.     Payne  et  al.  v.  Wis.  Tel  Co.  1909,  4  W.  R.  C.  R.  1,  61. 

lie'isonabtentss  of  rates — Matters  considered  in  passing  on  rca- 
.sonaJ)Ieue.ss — X(  t  earnings. 

98.  The  reasonableness  of  the  rates  that  a  public  service  corporation 
may  chargi?  the  public  Is  determined,  in  a  great  measure,  by  the  net 
earnings  left  to  the  stockholders  after  deducting  from  the  total  opera- 
ting revenues  the  expenses  of  operation  and  maintenance,  amount  of 
annual  depredaticn  of  the  plant  and  all  other  proper  charges.  Bercnd 
V,  Wis,  Tel.  Co,  1909,  4  W.  R.  C.  R.  150,  Mo. 
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Reasonable )i CSS  of  rates— Matters  considered  in  passing  on  rea- 
sonableness— liatc   of  return  on  investment. 

99.  Before  a  schedule  of  rates  can  be  declared  to  be  unreasonable  or 
excessive,  the  rate  of  return  on  the  investment  must  be  determined. 
Davis  ct  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  370,  375. 

Reasonableness  of  rates  in  particular  cases. 

100.  Complaint  was  made  that  the  Wisconsin  Telephone  Co.  had 
raised  the  schedule  of  charges  for  its  Marinette  plant  several  times  in 
recent  years;  that  It  had  announced  a  further  increase  to  date  from 
Aug.  1,  1907;  that  the  minimum  charge  for  four-party  line  service  is 
to  be  $1.50  per  month  instead  of  $1.00  per  month;  that  the  increases 
announced  by  the  respondent  company  are  extortionate  and  unreason- 
able, and  that  its  rates  generally  are  too  high.  A  valuation  of  the 
physical  property  of  the  company  was  made  by  the  engineers  of  the 
Commission.  After  investigation  of  the  rate  of  depreciation  of  tele- 
phone plants  and  after  consideration  of  the  question  of  return  on  the 
investment,  it  was  found  that  during  the  past  eight  years  of  its  history 
the  respondent  company  has  been  earning  an  average  of  9.1  per  cent  on 
the  inventory  investment,  and  8.18  per  cent  on  the  book  cost  of  the 
plant.  The  annual  rate  has  fluctuated  through  a  range  of  10  per  cent. 
In  this  case  the  book  cost  is  the  maximum  amount  upon  which  the  rate 
of  return  and  the  reasonableness  of  the  rate  charged  to  subscribers 
can  be  determined.  No  going  value,  good  will,  nor  franchise  value 
should  be  added  to  the  accepted  book  cost  in  order  to  arrive  at  the 
value  of  the  property  used  and  useful  for  the  convenience  of  the  public 
In  this  particular  case.  Estimated  on  the  basis  of  the  business  for 
1898,  a  reduction  of  25  cents  per  month  in  the  rates  for  all  basal  classes 
of  business  and  residence  service  would  reduce  the  rate  of  return  to 
4.39  per  cent  on  the  book  cost.  A  reduction  to  this  point  would  be 
bad  policy,  unlawful  and  unconstitutional.  The  only  reduction  which 
could  apparently  be  made  would  be  a  reduction  of  25  cts.  per  month 
in  the  rates  of  some  one  class  of  subscribers.  If  the  rates  of  one 
class,  as  compared  with  the  rates  of  another,  could  be  shown  to  be 
proportionately  too  high  or  unjustly  discriminatory,  enough  might  be 
extracted  from  the  "margin"  of  profit  to  bring  about  such  a  reduc- 
tion. At  b'est  such  action  would  be  a  nibbling  process,  affording  little 
relief  to  the  body  of  subscribers  as  a  whole,  possibly  Irritating  the 
classes  not  benefited  and  causing  anncyance  to  the  company.  In  view 
of  all  the  circumstances,  it  is  held  to  be  better  public  policy,  In  the 
long  run,  to  leave  the  present  prosperous  condition  of  the  Marinette 
exchange,  as  well  as  the  present  rates,  undisturbed  for  the  time  being 
and  to  watch  closely  the  conduct  of  the  business  and  the  results  of  the 
operation  of  the  exchange  in  the  future.  Regarding  the  character  of 
the  service.  It  must  be  assumed  that  the  company  will  not  only  main- 
tain the  present  grade  of  service,  but  that  It  will  Improve  It  wherever 
possible.  The  prosperous  financial  condition,  In  which  the  company 
has  been  shown  to  exist,  places  It  In  a  position  where  the  best  service 
which  may  be  demanded  can  be  given  and  everything  that  can  reason- 
ably be  expected  to  be  done  with  a  view  of  Improving  the  service  can 
be  promptly  accomplished.  It  follows  that  no  order  will  be  made. 
Payne  ct  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  64-65,  69-70. 

101.  Complaint  vas  made  that  the  rates  charged  by  the  Wisconsin 
Telephone  Co.  at  its  Hortonville  exchange  were  excessive.  An  exami- 
nation of  the  earnings  and  exp**n>ses  of  the  company  shows  that  the 
Hortonvlllo  exchange  has  yielded  hn  average  of  about  one-tenth  of  1 
per  cent  on  the  Investment  during  the  last  six  years.  This  result  was 
arrived  at  after  a  most  thorough  examination  of  the  accounts  and  an 
apportionment  between  exchange  and  toll  business,  as  severely^  strict , 
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as  It  could  well  be  made  The  amount  charged  to  depreciation  has 
been,  if  anything,  too  small;  nor  has  anything  been  allowed  for  con- 
tingencies or  working  capital.  The  plant  owes  the  investors  a  certain 
sum  of  money  and  before  this  sum,  representing  deficiencies  arising 
out  of  the  operations  of  the  past,  has  been  justly  disposed  of,  there 
should  be  no  reduction  of  rates.  It  may  be  true  that  a  part  of  this 
deficit  should  not  be  charged  against  the  subscribers.  It  is  unques- 
tionably true  that  some  of  It  must  be  so  charged.  'Whatever  amount 
is  so  charged  may  either  be  capitalized,  or  provided  for  by  a  sinking 
or  deficiency  fund.  The  latter  appears  to  be  the  more  equitable  method 
in  the  present  case,  because  it  does  not  result  in  a  permanent  cap- 
italization against  subscribers  and  throws  the  burden  more  nearly  upon 
those  generations  of  subscribers  upon  whom  it  should  fall.  It  is  sug- 
gested that  improvements  in  the  art  of  telephony  may  enable  the  com- 
pany to  charge  lower  rates  in  the  future  than  is  now  possible.  In  such 
improvements  and  the  resulting  economies  of  operation  apparently  lies 
the  only  prospect  of  lower  telephone  rates  in  the  Hortonvllle  exchange. 
In  view  of  the  financial  condition  of  the  exchange,  it  is  held,  that  no 
action  toward  a  reduction  in  earnings  would  be  justified  at  the  present 
time.  With  the  exception  of  that  part  of  the  petition  which  relates 
to  the  classification  of  subscribers,  and  which  is  reserved  for  future 
consideration,  it  is  ordered  that  the"  petition  be  dismissed.  Davis  ct 
al.  V.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  370,  380,  381,  382-383. 

102.  Complaint  was  made  that  the  rates  charged  at  the  Columbus 
exchange  of  the  Wisconsin  Telephone  Co.  are  unjust.  A  valuation  of 
respondent's  property  was  made  and  the  earnings  and  expenses  during 
the  past  six  years  were  compiled  and  analyzed.  These  calculations 
show  that  respondent  has  failed  by  $3,900  to  earn  a  rate  of  return  of 
6  per  cent  per  annum  on  its  investment  in  the  Columbus  exchange, 
estimating  the  amount  of  the  investment  at  the  lowest  possible  figure. 
The  facts  indicate  that  respondent's  financial  condition  is  not  such  that 
any  reduction  in  rates  can  be  made  at  this  time.  Complaint  is  dis- 
missed. Columbus  Advancement  Association  v.  Wis.  Tel.  Co.  1910,  4 
W.  R.  C.  R.  414,  423,  425. 

Relation  of  rates — Rates  for  business  and  residence  extension 
sets. 

103.  On  the  basis  of  the  average  investment,  business  and  residence 
extension  sets  stand  approximately  on  the  same  level,  while  on  the 
basis  of  the  direct  cost  of  operation,  business  sets  doubtless  cost  ap- 
preciably more;  while  on  the  basis  of  the  value  of  the  service,  business 
extension  sets  should  doubtless  take  a  higher  rate  than  residence  ex- 
tensions. For  the  exchange  under  consideration,  the  relation  of  50  and 
25  cts.  per  month  for  business  and  residence  sets,  respectively,  is 
about  correct.  In  re  Application  Oosthurg  Tel.  Co.  1910,  4  W.  R.  C.  R. 
4D7,  411. 

Special  service  rales — Adjustnicnt  of  rales  to  secure   the  de- 
velopment  of  plant  to  its  full  capacity, 

104.  Assuming  that  we  have  an  average  efficiency  of  plant  today  of 
65  per  cent,  i.  e.,  65  per  cent  of  the  plant  available  for  use  is  in  actual 
use;  if  the  efficiency  can  te  increased  to  85  per  cent,  the  average  cost 
of  the  service  per  station  may  be  capable  of  material  reduction.  One 
way  of  attaining  this  result  is  by  making  the  rates  more  attractive  to 
those  who  apparently  do  not  feel  themselves  able  to  buy  the  service  at 
existing  rates.  This  may  be  done,  perhaps,  in  two  ways:  (1)  by  re- 
ducing the  lowest  rate  and  distributing  the  difference  over  the  higher 
classes  of  service;  (2)  by  re-adjustment  of  the  rates  within  each  group 
of  business  and  residence  telephones,  so  that  subscribers  foi:i^the  low^r 
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class  of  service  will  be  attracted  to  the  higher  class,  thus  creating  a 
margin  of  revenue  wherewith  to  offer,  inducements  to  present  non-sub- 
scribers. But  either  or  both  of  these  methods  is  unsatisfactory  and 
offers  no  positive  assurance  of  success.  It  may  be  that  the  present 
schedule  is  best  qualified  to  induce  the  desired  growth.  Payne  et  al.  v. 
W.  Tel.  Co,  1909,  4  W.  R.  C.  R.  1,  57. 

105.  It  appears  probable  that  the  plan  of  telephone  rate  making  now 
in  vogue  was  conceived  and  developed  in  the  effort  to  solve  the  very 
problem  which  we  are  now  considering,  i.  e.,  the  development  of  the 
plant  to  its  full  capacity.  The  favor  shown  to  residence  subscribers 
may  have  had  its  origin  in  a  plan  of  calculated  discrimination,  at- 
tempted to  be  justified  on  the  grounds  of  value  to  the  consumer.  In 
that  light,  this  disparity  between  rates  is  not  necessarily  an  unjust  dis- 
crimination.   Payne  ci  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  57. 

Special  service  rates — Business  and  residence  rates. 

106.  As  the  telephone  business  is  conducted  today,  the  business  tele- 
phone must  bear  more  than  its  proportionate  share  of  the  expense  in 
order  that  there  may  be  residence  telephones;  theoretically,  at  least, 
the  residence  telephones  add  value  to  the  service  of  the  business  tele- 
phones, so  that,  from  the  standpoint  of  the  value  of  the  service,  busi- 
ness subscribers  may  have  no  cause  to  complain.  Payne  et  al.  v.  Wis. 
Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  56. 

Special  service  rates — Different  rates  for  different  classes  of 
service. 

107.  Whether  the  disparity  between  rates  for  the  different  classes  of 
telephone  service  has  a  tendency  to  retard  the  development  of  the 
business  as  a  whole,  in  the  long  run,  is  a  proper  subject  for  inquiry. 
As  a  matter  of  fact,  the  residence  telphone,  in  cost  of  original  instal- 
lation, maintenance  and  return  upon  investment,  probably  is  more  ex- 
pensive to  operate  than  the  business  telephone.  It  would  appear  that 
this  would  be  increasingly  true  as  the  size  of  the  exchange  grows,  be- 
cause of  the  increasingly  greater  distance  between  the  central  office 
and  the  residence  subscribers'  station.  The  tendency,  therefore,  would 
appear  for  the  disparity  between  rates  for  the  different  classes  of 
service  to  grow  greater  instead  of  less  as  the  size  of  the  exchange  in- 
creased. Whether  this  is  the  actual  result,  we  have  not  attempted  to 
ascertain.    Payne  et  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  57. 

108.  Another  ground  upon  which  a  different  schedule  of  rates  for  busi- 
ness and  residence  telephone  service  may  be  justified  is  the  greater 
expense  of  handling  the  traffic  of  business  telephones.  The  business 
telephone  makes  a  greater  demand  upon  the  operating  force  than  the 
residence  telephone  in  a  majority  of  cases,  perhaps,  though  in  com- 
munities which  are  socially  active  the  difference  In  amount  of  use  may 
not  be  so  marked.  To  whatever  extent  this  difference  does  exist,  it 
undoubtedly  justifies  a  difference  in  rates.  A  disparity  between  rates 
which  is  based  upon  the  cost  of  producing  service  is  logical,  and,  in 
fact,  no  disparity  at  all.  Cost  of  service  is  the  best  test  of  the  reason- 
ableness of  rates,  provided  it  is  commercially  feasible  and  otherwise 
equitable.    Payne  ct  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1.  57-58. 

Special  service  rates — Different  rates  for  different   classes  of 
service,  not  necessarily  nnjust  discrimination. 

109.  The  favor  shown  to  residence  subscribers  may  have  had  its 
origin  In  a  plan  of  calculated  discrimination,  attempted  to  be  justified 
on  the  grounds  of  value  to  the  consumer.     In  that  light,  ttyis^  disparity 


jgitizedbyVjiOOQl 


878  RATES— UTILITY. 


between  telephone  rates  Is  not  necessarily  an  unjust  discrimination. 
Payne  et  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  57. 

Special  service  rates — Party  line  rates. 

110.  Except  to  a  limited  extent  the  differential  between  one  and  two 
party  line  rates  seems  to  have  less  justification  than  the  difference  be- 
tween business  and  residence  telephone  rates.  Payne  rt  al.  v.  Wis.  Tel. 
Co.  1909,  4  W.  R.  C.  R.  1,  56-57. 

Special  service  rates — Party  line  rates — Lower  class  rates  for 

higher  cla^ss  service. 
Discrimination  between  telephone  subscribers,  granting  of  higher  grade 

of  service  to  party  line  subscribers  than  that  for  which  they  have 

subscribed,  see  Discrimination,  7. 

WATER  RATES. 

Reasonableness  of  rates  in  particular  cases. 

111.  Complaint  was  made  that  the  rates  charged  by  the  Ashland 
Water  Co.  for  water  supplied  to  the  municipality  and  to  private  con- 
sumers are  unjust,  unreasonable  and  excessive.  The  Commission 
caused  a  detailed  examination  to  be  made  of  the  operating  expenses 
and  revenues  of  the  company  for  a  series  of  years  past,  and  the  engi- 
neers of  the  Commission  made  a  valuation  of  the  physical  property  of 
the  company.  A  comparison  of  the  operating  expenses  of  the  company 
with  nine  other  water  companies  shows  that  the  Ashland  company  has 
an  operating  ratio  of  35.29  per  cent,  while  the  average  for  the  other  nine 
companies  is  39.34,  indicating  that  there  is  nothing  abnormal  in  the 
item  of  operating  expenses  in  the  case  of  the  Ashland  company,  even 
after  due  allowance  has  been  made  in  the  comparison  for  whatever  de- 
ductions may  be  made  in  the  case  of  the  operating  expenses  of  the  other 
companies  as  a  result  of  auditing  their  respective  accounts.  Compari- 
sons made  between  the  Ashland  and  other  water  companies  show  that 
the  investment  in  Ashland  is  abnormally  large,  due  to  a  combination 
of  circumstances,  all  of  which  tend  to  contribute  to  a  high  unit  cost. 
The  distribution  of  the  burden  between  the  municipality  and  private 
consumers  is  considered  and  a  detailed  apportionment  of  all  parts  of 
the  plant  is  made,  showing  how  much  of  the  total  plant  is  devoted  to 
the  public  use  and  how  much  to  the  use  of  private  consumers.  A  cor- 
responding analysis  of  operating  expenses  is  made.  These  analyses 
show  that  approximately  54.5  per  cent  of  the  total  Investment  is  de- 
voted to  the  use  of  the  municipality;  that  the  public  service  causes 
about  43  per  cent  of  the  total  operating  expense,  and,  finally,  that  the 
public  service  contributes  only  28  per  cent  of  the  revenues.  In  other 
words,  the  consumers  of  the  Ashland  Water  Company  are  paying  an- 
nually about  $K,000  more  than  they  would  pay  if  they  were  charged 
for  their  service  with  only  that  part  of  the  Investment  and  operating 
expenses  which  their  service  actually  demands.  On  an  average,  each 
consumer  pays  an  excess  of  $3.50  annually  more  than  he  would  pay  if 
he  were  charged  only  with  what,  in  equity,  he  should  bear.  The  con- 
sumers of  the  water  company  are  thus  compelled  to  bear  a  burden  which 
properly  and  in  equity  should  be  borne  by  the  tax  payers.  The  exist- 
ing inequality  In  the  distribution  of  this  burden  is  so  great  that  the 
recommendation  la  made  that  the  municipality  and  the  water  com- 
pany revise  their  existing  schedules  of  rates  in  this  respect.  The  pres- 
ent contract  is  suggestive  of  a  kind  of  inequity  which  contract  rates 
may  work  in  a  community.  If  all  of  the  items  in  controversy  in  the 
present  casts  namely,  s(»rvice  connections,  paving,   land,  and  the  clr- 
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oular  well,  were  to  te  deducted  from  the  ccst  of  reproduction  new,  as 
determined  by  the  Commission's  engineers,  the  value  of  the  property  of 
the  respondent  company  would  still  stand  at  a  figure  which  would  not 
enable  it  to  yield  6  per  cent  en  the  investment  when  depreciation  is 
estimated  on  the  sinking  fund  basis,  and  less  than  5  per  cent  when 
depreciation  is'  estimated  on  the  straight  line  basis.  No  analysis  Is 
made  of  the  results  of  operation  during  the  early  life  of  the  company 
with  a  view  of  deterraing  what,  if  anything,  should  be  allowed  for 
uncompensated  costs,  losses  and  services  Incurred  in  building  up  the 
business,  all  of  which  items  have,  for  convenience,  been  designated  by 
the  term  "going  value."  Similarly,  some  allowance  must  be  made  for 
working  capital.  The  concluiiion  is  suggested,  that  if  it  is  impossible 
to  order  a  reduction  when  no  allowance  is  made  for  going  value  ana  all 
the  controverted  itenrs  are  deducted  from  the  valuation  reported  by  the 
engineers,  that  it  will  be  much  less  possible  to  order  a  reduction  when 
all  of  these  items  are  properly  considered  in  establishing  the  valuation. 
Held,  that  the  facts  which  have  been  shown  to  exist  with  reference  to 
respondent's  business  do  not  make  it  possible  for  the  Commission  law- 
fully to  order  a  reduction  in  rates.  City  of  Ashland  v.  Ashlaud  MV//»t 
Co.  1909,  4  W.  R.  C.  R.  273,  295,  309-310. 

REAL  PROPERTY 

As  element  \\\  the  valuation  of  the  physical  property  of  public  utiUT.it*s, 

SVC  Vamtation,  33,  37. 
Determination  of  the  value  of  the  physical  property  of  public  utilities, 

value  of  land,  sec  Valuatio.n,  43. 

REASONABLE  RETURN 

HCC    RKTI'RN. 

REASONABLENESS  OF  RATES 

(Sff'c  Ratks. 

RECOVERY 

S^t*c    RkPA RATION'. 

REDUCTION  OF  RATES 

Voluntary  reduction  of  rate  not  to  be  construed  as  an   admission  of 
prior  unreasonabli^nccs,  sicc  Ratks.  10-11;  Riparation,  31. 

REFUNDS 

Refund  from  chargos  colb-^ctpd,  si'c  Rki'aration. 

REGULATIONS 

Labels  on  freight  packaRcs  of  butter,  regulations  for,  sec  Larkls,  1. 
Labels  on  freight  packagi»s  of  eggs,  regulations  for,  see  Laijkls,  l. 

Filing  of  rules  and  rcffulations  vith  Commission, 

1.  The  company  had  the  right  and  it  was  its  duty  to  file  all  its  rules 
and  regulations  with  the  Commission  as  provided  by  law  in  order  that 
the  same  might  be  legally  efft»ctive.     So  long  as  such  rules  are/flied  as   t 
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required  by  statute,  they  are  binding  upon  the  company  and  its  pat- 
rons. In  re  Application  La  Crosse  Oas  <C-  Electric  Co.  1909,  4  W.  R.  C. 
R.  142. 

Publicity  to  he  given  rules  and  regulations. 

2.  Complaint  was  made  that  the  Wisconsin  Telephone  Co.  does  not 
furnish  the  subscribers  at  its  Hortonville  exchange  with  a  printed 
schedule  for  rates  and  rules.  Some  testimony  was  offered  to  the  effect 
that  the  company's  representative  at  Hortonville  did  not  comply  with 
requests  for  copies  of  the  rales  and  contracts.  The  evidence  shows  that 
the  respondent's  rates  for  Hortonville  are  set  forth  in  a  typewritten 
sheet  of  instructions,  which  is  on  file  in  the  manager's  office  and  Is 
open  to  inspection  by  the  public  as  required  by  law.  Sec.  1797m — 28  of 
the  Public  Utilities  Law  provides  that  all  rules  and  regulations,  which 
in  any  manner  affect  the  rates  charged,  shall  be  filed  as  a  part  of  the 
•^schedule"  of  rates.  As  to  the  extent  of  publicity  to  be  given  that 
schedule,  the  next  following  section  provides  that  "a  copy  •  *  • 
shall  be  printed  in  plain  type  and  kept  ♦  *  ♦  open  to  the  public, 
in  such  form  and  place  as  to  be  readily  accessible  to  the  public  and  as 
can  be  conveniently  inspected."  There  is  nothing  in  the  testimony  to 
show  that  the  respondent  has  violated  these  provisions  of  the  law. 
Complaint  is  dismissed.  Davis  ct  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R- 
370,  371,  383. 

3.  All  utility  companies  are  required  by  law  to  file  rules  and  regu- 
lations and  charges  governing  connections  with  consumers  and  every- 
thing related  thereto.  Davis  et  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R. 
370,  372. 

Puhlished  rides  governing  service  and  charges  must  he  applied 
impartially. 

4.  The  published  rules  and  regulations  and  charges  for  service  con- 
nections with  telephone  subscribers  apply  in  all  cases,  under  sub- 
stantially similar  conditions,  whether  the  applicant  for  service  is  en- 
tirely new  or  a  former  patron  who  has  returned  to  the  company.  If 
the  service  which  the  company  is  required  to  perform  for  both  new 
and  former  patrons  is  the  same,  the  charge  must  be  the  same.  Any 
variation  in  the  charge,  assuming  similar  conditions,  would  be  unjust 
discrimination  prohibited  by  law.  Davis  et  al.  v.  Wis.  Tel.  Co.  1909, 
4  W.  R.  C.  R.  370,  372-373. 

Requireyncnts  as  to  payment  of  rates  for  services  rendered  hy 
puhlic  utility — Necessity  for  prompt  payment. 

5.  In  order  to  properly  dischar-ie  its  obligation  to  its  patrons,  it  is 
manifestly  essential  that  the  company  receive  promptly,  at  stated 
periods,  all  Indebtedness  due  for  service  rendered,  and  that  no  losses  be 
Incurred,  if  preventable,  by  reason  of  uncollectible  accounts  of  either 
the  dishonest  or  the  impecunious  patron.  The  necessity  of  some  regu- 
lation, therefore,  that  will  accomplish  this  object,  is  apparent  upon 
consideration  of  the  nature  and  character  of  the  company's  public 
undertaking.     Bcrcnd  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  150,  155. 

6.  The  successful  administration  of  the  affairs  of  a  public  service 
corporation,  so  limited  and  restricted  by  the  rules  of  the  common  and 
the  statute  law  relating  to  such  enterprises,  makes  it  Imperative  that 
just  compensation  be  promptly  returned  to  the  company  for  all  services 
rendered  by  it  to  the  public.  In  conserving  the  revenues  of  such  a 
corporation  and  preventing  reductions  in  the  same  from  loss  of  ac- 
counts, the  publico  is  as  much  interested  as  the  directors  and  stock-  . 
holders  of  the  company,  for  any  material  reduction  in  re/^nues,  lw)w- 
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ever  caused,  generally  results,  and  often  necessarily  so,  in  increasing 
the  cost  of  the  service  to  the  patron  and  diminishing  the  return  to 
the  stockholder.  The  burden  thus  occasioned  is  invariably  cast  upon 
and  must  be  borne  by  both  the  public  and  the  shareholders  in  varying 
proportions,  depending  upon  the  circumstances  of  each  particular  case. 
Bercnd  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  150,  155-156. 

Requiremeiils  as  to  payment  of  rates  for  services  rendered  by 
public  ntility — Reasonableness  of  regulations. 

7.  Rules  and  regulations  of  various  kinds,  having  for  their  purpose 
the  enforcement  of  the  prompt  payment  of  all  indebtedness  owing  for 
services  rendered  by  a  public  utility  in  the  discharge  of  its  public 
function  to  the  public,  and  the  elimination  of  chances  of  loss  caused 
by  extending  credit  to  those  who  are  unwilling  or  unable  to  pay,  have 
long  been  in  vogue,  and  their  reasonableness  has  been  passed  upon  by 
the  courts  in  many  instances.  Berend  v.  Wis.  Tel.  Co.  1909,  4  W.  R. 
C.  R.  150,  156. 

Requirements  as  to  payment  of  rates  for  services  rendered  by 
public   ntility — Regulations   for   discounts   or   penalties. 

8.  A  rule  of  a  water  company  requiring  water  rates  to  be  paid  quar- 
terly, adding  a  penalty  of  5  per  cent  in  case  of  default  in  payment  for 
ten  days,  and  providing  that,  after  default  for  fifteen  days,  the  water 
should  be  shut  off  from  the  premises,  is  a  reasonable  regulation  and 
enforceable  against  consumers.  {Tacoma  Hotel  Co.  v.  Tacoma  Light 
c(-  Water  Co.  1891,  3  Wash.  316,  325.)  Berend  v.  Wis.  Tel.  Co.  1909,  4  W. 
R.  C.  R.  150,  159. 

Requirements  as  to  payment  of  rates  for  services  rendered  by 
public  ntility — Regulations  for  discounts  or  penalties — 
Application  for  nunc  pro  tunc  order  denied. 

9.  Application  was  made  hy  the  La  Crosse  Gas  &  Electric  Co.  for  an 
order  amending  nunc  pro  tunc  the  order  of  the  Commission  made  on 
Sep.  19,  1907  (2  W.  R.  C  R.  3),  by  adding  thereto  a  provision  for 
penalties  in  case  bills  were  not  paid  within  a  specified  date.  Held, 
that  the  substance  of  the  regulation  prayed  for  has  been  lawfully  effec- 
tive since  Oct.  1,  1907,  and  the  modification  proposed  does  not  change 
the  rule  now  in  force.  If  there  is  any  practical  reason  for  changing 
the  phraseology  of  the  rule  to  make  it  more  definite,  the  Commission 
will  authorize  that  the  same  take  effect  immediately  upon  the  filing 
thereof;  but  as  the  question  of  rules  and  regulations  was  not  involved 
in  the  proceeding  in  which  the  order  was  made,  no  amendment  to  such 
order  incorporating  any  regulation  of  the  character  here  involved  Is 
necessary  or  proper.  The  application  is  therefore  denied.  In  re  Ap- 
plication La  Crosse  Oas  <t  Electric  Co.  1909,  4  W.  R.  C.  R.  142,  143. 

Requirements  as  to  pryment  of  rates  for  services  rendered  by 
public  utility — ReguMions  for  money  deposit  or  secur- 
ity. 

10.  Complaint  was  made  that  the  Wisconsin  Telephone  Co.  refused  to 
furnish  telephone  service  to  petitioner  unless  he  deposited  with  the 
respondent  company  the  sum  of  $10  as  security  for  the  payment  of 
bills.  The  petitioner  prays  for  damages  and  for  such  further  relief  as 
the  Commission  may  deem  necessary  and  just  in  the  premises.  Held, 
that  the  Commission  has  no  authority  to  award  damages  for  breach 
of  contract,  that  a  rule  requiring  a  subscrilier  to  deposit  a  reasonable 
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amount  of  money  to  insure  the  payment  of  bills  is  reasonable.  The 
respondent's  rule  having  been  duly  published  and  filed,  as  required  by 
law,  is  binding  upon  the  company  as  well  as  upon  the  public.  The 
fact  that  the  petitioner  offered  to  give  a  bond  as  security  for  telephone 
rentals,  is  immaterial.  There  is  no  provision  in  the  rules  of  the  com- 
pany prescribing  such  security  and  the  company  could  not,  therefore, 
have  accepted  such  offer,  if  it  had  chosen  to  do  so,  without  violating 
the  statute.  The  giving  of  such  security  might  be  a  convenient  and 
desirable  alternative  in  certain  instances  to  making  a  deposit  of  money, 
and  the  rules  of  many  companies  so  provide.  Unless  there  is  some 
practicable  objection  to  the  policy,  which  is  not  apparent  to  us  at 
present,  we  suggest  that  the  company  modify  its  rule  so  as  to  per- 
mit It  to  accept  satisfactory  and  reliable  secuiity  in  place  or  a  money 
deposit  whenever  it  seems  prudent  to  do  so.  Petition  dismissed. 
Berend  v.  Wis.  Teh  Co.  1909,  4  W.  R.  C.  R.  150,  irj4,  160. 

11.  A  rule  permitting  a  company  to  demand  security  for  the  gas  con- 
sumed, or  a  deposit  of  money  to  secure  payment  thereof,  "appears  to  be 
just  and  necessary  to  guard  against  loss.  As  the  delivery  of  the  gas 
is  necessarily  its  consumption,  and  as  the  amount  delivered  is  ascer- 
tained by  the  amount  consumed,  it  would  'seem  to  be  just  and  right 
that  the  company  should  not  be  compelled  to  furnish  it  without  reason- 
able security  for  payment,  in  convenient  amounts  and  at  proper 
periods."  {Hhvpard  v,  Milwaukee  Qas  Light  Co.  1858,  6  Wis.  539,  548.) 
Berend  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  150,  156. 

12.  "If  the  defendant  •  •  •  required  the  plaintiff  to  give  suf- 
ficient security  that  he  would  make  such  payment  and  perform  such 
conditions,  before  making  such  service,  I  think  it  would  have  been  rea- 
sonable, but  in  the  place  of  such  security  the  defendant  demanded  a 
deposit  of  money  with  the  company,  as  had  been  its  custom.  This  the 
company  had  a  right  to  do.  The  condition  was  a  reasonable  one.'* 
.{Williams  v.  Mutual  Gas  Co.  1884.  52  Mich.  499,  503.)  Berend  v.  Wis. 
Tel.  Co.  1909,  4  W.  R.  C.  R.  150,  157. 

13.  **The  company  may  not  base  a  rule  on  the  theory  that  the  people 
as  a  whole  are  dishonest,  but  it  has  the  right  to  adopt  a  rule  which, 
while  giving  the  honest  citizen  what  he  pays  for,  will  prevent  the  dis- 
honest from  getting  that  which  he  will  never  pay  for.  •  •  ♦  That 
the  company  may  establish  a  rule  exacting  payment  in  advance  in  rea- 
sonable amounts,  or  the  deposit  of  security,  at  least,  is  fully  settled  by 
the  authorities,  and  It  would  seem  that  the  requirement  of  security 
or  deposit  of  money  in  advance  would  be  quite  as  effective  in  enforcing 
prompt  payments  and  more  so  in  avoiding  bad  debts  than  an  increase 
in  price  upon  failure  to  pay  by  a  time  stated,  and  it  does  not  appear 
that  collecting  through  such  method  or  some  other  reasonable  method 
that  may  be  devised  not  obnoxious  to  the  ordinancia  would  entail  greater 
expense  on  the  company  than  under  that  of  allowing  discounts." 
(Cedar  Rapids  Oas  Light  Co.  v.  Cedar  Hapids  et  al.  1909,  120  N.  W. 
(la.)  966,  971,  972.)     Berend  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  150,  ir.X. 

Requirements  as  to  payment  of  rates  for  services  rendered  hxj 
puhlic  utility — Jiegulations  for  payment  of  rates  in  ad- 
vanee — Telephone  rates. 

14.  **A  rule  of  a  rural  telephone  company,  that  telephone  rent  must 
be  paid  for  a  period  of  six  months  in  advance,  is  reasonable:  and  a  sub- 
scriber refusing  to  comply  therewith  may  be  denied  service  by  the  com- 
pany." (Buffalo  County  Td  Co.  v.  Turner,  1908,  118  N.  W.  (Neb.J 
1064.)  (Malovhec  v.  Great  Southern  Tel.  <G  Teleg.  Co.  1897,  49  La. 
Ann.  1690.)     Berend  v.  Wis  Tel.  Co.  1909,  4  W.  R.  C.  R.  150,  157. 
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Requirements  as  to  payment  of  rates  for  services  rendered  by 
public  utility — Regulations  for  payment  of  rates  in  ad- 
vance— Water  rates. 

15.  "A  rule  of  a  water  company  that  consumers  shall  pay  three 
months  In  advance  for  water  supply,  is  reasonable."  {Harbison  v, 
KnoxviUe  Water  Co.  1899,  53  S.  W.  (Tenn.)  993,  996.)  Berend  v.  Wis. 
Trl.  Co   1909,  4  W.  R.  C.  R.  150,  158. 

Requirements  as  to  payment  of  rates  for  services  rendered  by 
public  utility — Regulations  for  payment  of  rates  within 
a  specified  date — Telephone  rates, 

16.  "A  rule  of  a  telephone  company  requiring  payment  monthly  for 
telephone  service  on  a  specified  day  succeeding  the  maturity  of  the 
indebtedness,  and  providing  that  on  failure  thus  to  pay  the  service  was 
to  be  discontinued,  is  a  reasonable  regulation."  {Rushville  Co-Opera- 
live  Telephone  Co,  v.  Jroiriy  19U1,  27  Ind.  App.  62,  68-69,  affirmed  in 
Irvin  r.  Rushville  Co-Operative  Telephone  Co,  1903,  161  Ind.  524.) 
Berend  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  150,  157-158. 

Requirements  as  to  payment  of  rates  for  servicer  rendered  by 
public  utility — Regulations  for  withdrau^  of  service. 

17.  "The  condition  imposed,  that  the  company  might  refuse  to  fur- 
nish water  to  an  applicant  refusing  to  pay  for  it  a  sum  due  for  water 
furnished  thereunder,  is  in  one  sense  a  security  for  the  payment 
thereof.  Instead  of  forming  an  estimate  of  the  water  that  would  likely 
be  used,  and  requiring  a  deposit  in  advance  of  a  sufficient  sum  of 
money  to  cover  the  same,  or  requiring  other  security  ror  the  payment 
thereof,  the  water  company  provides  that  at  stated  periods  payments 
shall  be  made  in  order  that  a  large  sum  may  not  accumulate,  it  being 
willing  to  take  its  chances  for  a  stated  time  without  other  security; 
surely  this  is  more  lenient  than  either  to  demand  a  bond  or  other 
security,  or  a  deposit  of  a  sum  of  money  in  advance  large  enough  to 
be  reasonably  certain  of  covering  the  sum  that  should  become  due." 
(Taeoma  Hotel  Co.  v.  Tacoma  Light  li  Water  Co.  1891,  3  Wash.  316, 
325-326.)     Berend  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  150,  159. 

18.  It  seems  to  be  well  settled  that  for  failure  or  refusal  to  comply 
with  the  rules  and  regulations  of  a  public  utility  a  consumer's  service 
may  be  discontinued.  (27  Am.  &  Eng.  Bncy.  of  Law,  2nd  ed.,  1040.) 
(14  Am.  &  Eng.  Ency.  of  Law,  2nd  ed.,  931.)  (Thornton  on  Law  Re- 
lating to  Oil  &  Gas,  sec.  547.)  (30  Am.  &  Eng.  Ency.  of  I^w,  2nd  ed., 
419.)  (51  Cent.  L.  J.  181-133.)  (27  Am.  I^w  Reg.,  N.  S.,  277.) 
Berend  v.  Win.  Teh  Co.  1909.  4  W.  R.  C.  R.  150,  159. 

Rcquircmrnts  as  to  payment  of  rates  for  services  rendered  by 
public  utility — WJiat  are  reasonable  regulations. 

19.  The  following  rules  for  the  protection  of  a  public  utility  against 
loss  of  operating  revenues  because  of  uncollectible  accounts,  and  for 
the  securing  of  the  prompt  receipt  of  all  moneys  due  for  services  per- 
formed or  product  furnished,  may  be  deduced  as  reasonable  regulations 
which  may  be  lawfully  prescribed  and  enforced  by  a  public  utility: 
1.  It  may  require  of  any  patron  the  deposit  of  a  reasonable  sum  of 
money  as  security  for  the  prompt  payment  of  bills  when  due.  In  de- 
termining the  reasonableness  of  the  amount  thus  to  be  deposited,  the 
probable  amount  of  the  indebtedness  that  may  be  incurred  during  the 
month  or  other  stated  period  at  the  end  of  which  bills  are  made  out 
and  rendered,  is  an  important  factor.     No  more  than  a  sum  sufficient 
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to  furnish  adequate  security  for  the  credit  extended  may  be  legally 
exacted.  2.  It  may  require  satisfactory  security  to  be  furnished  In  lieu 
of  such  deposit.  3.  It  may  allow  a  discount  upon  bills  paid  on  or  be- 
fore a  stated  day.  or  exact  a  penalty  for  failure  to  make  payment 
within  a  certain  time.  4.  For  neglect  or  refusal  on  the  part  of  any 
paCron  to  comply  with  any  of  the  legal  rules  and  regulations  estab- 
lished, it  may  discontinue  service  to  such  patron.  Berend  v.  Wis.  Tel. 
Co.  1909,  4  W.  R.  C.  R.  150,  159-160. 

RELATION  OF  RATES 

See  Rati-zb. 

As  matter  considered  in  passing  on  reasonableness,  sec  Rates,  16,  27. 

RENEWALS 

Total  renewals  should  amount  to  total  depreciation  in  long  run,  see 

DKPRKriATION,   8. 

REPARATION 

GROUND  FOR  RECOVERY. 
Claim  for  reparation  based  on  contract  for  different  rate  than 
that  stated  in  the  piMished  schedule. 

1.  The  fact  that  an  agent  of  the  railway  company  may  have  quoted 
a  different  rate  to  petitioner  than  the  one  provided  in  the  published 
tariff,  is  no  ground  for  a  recovery  of  the  amount  which  petitioner  was 
obliged  to  pay  in  excess  of  the  rate  so  quoted.  (Merrill  Woodentoare 
Co,  V.  C.  M.  rf  8t.  P.  R.  Co.  1908,  3  W.  R.  C.  R.  54.  55.)  Barney  v,  G.  B, 
<t-  W.  R.  Co.  vt  ah  1910,  4  W.  R.  C.  R.  775,  776. 

Reduction  of  rate  not  to  he  construed  as  an  admission  of  prior 
unreasonableness. 

2.  "A  shipper  is  not  entitled  to  a  refund  merely  because  a  railway 
company  amends  a  tariff  by  lowering  a  rate,  which  a  shipper  was  ob- 
liged to  pay  for  shipments  made  prior  to  the  amendment.  Such  a  re- 
duction, independently  of  other  considerations,  should  not  be  held  to 
be  an  admission  on  the  part  of  the  railway  company  that  the  prior  rate 
was  either  unusual  or  exorbitant,  otherwise  the  policy  of  the  law,  of 
which  the  statute  under  consideration  [sec.  1797 — 37m]  (Laws,  1907, 
ch.  582)  is  an  amendment,  would  be  in  a  great  measure  defeated." 
(Strvcn  cf-  Jarvis  Lumber  Co.  v.  C.  St.  P.  M.  d-  O.  R.  Co.  1907,  2  W.  R.  C. 
R  131,  134.)  Brittingham  <C-  Young  Co.  v.  M.  St.  P.  d  8.  8.  M.  R.  Co.  et 
al.  1910.  4  W.  R.  C.  R.  772,  773. 

JURISDICTION  OF  COMMISSION. 

Authority/  of  Cornission  in  awarding  reparation. 

3.  In  order  to  enable  the  railway  companies  to  adjust  certain  meri- 
torious claims  which  accrued  prior  to  the  act  providing  that  repara- 
tion might  be  made  in  certain  instances,  the  last  legislature  enacted 
ch.  271,  Laws  of  1909.  This  act  conferred  power  upon  the  Commission 
to  authorize  refunds  on  certain  accrued  claims  as  follows:  "Section 
1.  Within  thirty  days  from  and  after  the  passage  of  this  act,  any 
person  aggrieved  may  complain  to  the  railroad  commission  of  Wiscon- 
sin that  the  charge  exacted  for  the  transportation  of  any  property  be- 
tween points  in  this  state,  which  property  was  dellveredy^  destination 
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.within  the  period  of  five  years  Immediately  preceding  July  12,  1907,  or 
for  any  service  in  connection  therewith,  or  that  any  charge  exacted  for 
the  storage  of  any  property  within  such  period,  or  that  any  car-service 
or  demurrage  charge  exacted  within  such  period  is  erroneous,  unusual, 
or  exorbitant;  and  thereupon  the  said  commission  shall  have  power 
to  investigate  such  complaint,  and  to  hear  the  same,  and  to  decide 
upon  the  merits  thereof  in  the  manner  provided  by  section  12,  chapter 
362,  laws  of  1905.  If  upon  such  hearing  the  commission  shall  decide 
that  the  rate  or  charge  exacted  is  erroneous,  unusual,  or  exorbitant,  it 
shall  find  what  in  its  judgment  would  have  teen  a  correct  rate  or 
charge  for  the  service  complained  of,  and  if  the  rate  or  charge  so  found 
shall  be  less  than  the  charge  exacted,  the  carrier  shall  have  the  right 
to  refund  to  the  person  paying  such  charge  the  amount  so  found  to  be 
erroneous,  unusual,  or  exorbitant.  No  carrier  making  a  refund  upon 
the  order  of  the  commission  as  heroin  provided  shall  be  liable  for  any 
penalty  or  forfeiture  or  subject  to  any  prosecution  under  the  laws  of 
this  state  on  account  of  making  such  refund."  Ahnapce  Veneer  <€  Seat 
ing  Co.  v.  C.  8t.  P.  M.  rf  0.  R.  Co.  1909,  4  W.  R.  C.  R.  106,  108. 

4.  Prior  to  the  enactment  of  ch.  271,  Laws  of  1909,  the  Commission 
was  without  authority  to  authorize  reparation  for  claims  that  had  ac- 
crued prior  to  the  act  providing  that  reparation  might  be  made  in  cer- 
tain instances.  Chapter  271  provided  for  a  period  of  thirty  days  in 
which  claims  of  this  character  could  be  submitted  to  the  Commission 
for  investigation,  and  could  te  allowed  if  the  Commission  should  de- 
termine that  the  charges  exacted  were  either  erroneous,  unusual,  or 
exorbitant.  Ahnapce'  Veneer  <(■  Seating  Co.  v.  M.  St.  P.  d  8.  8.  M.  It.  Co. 
ct  al.  1909,  4  W.  R.  C.  R.  109,  110. 

LIMITATION  OF  ACTIONS. 

Claim  for  refund  harrccl  by  limitation  of  the  .statute. 

5.  The  Commission  is  without  authority  to  authorize  a  refund  as  to 
shipments  upon  which  the  statute  of  limitations  has  run.  (Wisconsin 
Statutes,  sec.  1797— 37m.)  Pabst  Breicing  Co.  v.  C.  <£•  N.  W.  R.  Co.  1S09, 
4  W.  R.  C.  R.  173,  174. 

REFUNDS. 

Refund  from  charge  based  on  a  schedide  of  rates  not  filed  with 
the  Commission  and  therefore  not  in  legal  effect. 

6.  Complaint  was  made  of  unlawful  charges  on  certain  shipments  ol' 
cord  wood  from  various  Wisconsin  points  to  Edgerton,  Wis.,  on  the 
ground  that  the  tariff  on  which  the  charges  were  based  was  not  filed 
with  the  Railroad  Commission.  Held,  that  in  order  to  be  legally  effec- 
tive a  tariff  must  be  filed  with  the  Commission;  that  the  charges  ex- 
acted were  unlawful  for  the  reason  that  the  tariff  on  which  they  were 
based  was  not  so  filed,  and  refund  is  ordered  on  the  basis  of  the  tariff 
in  legal  effect.  Whittet  v.  C.  M.  ct-  St.  P.  R.  Co.  1910,  4  W.  R.  C.  R.  480, 
482. 

Refund  from  charge  based  upon  minimum  weight  which  cannot 
be  loaded. 

7.  Petitioner  alleges  excessive  charges  on  shipments  of  oak  logs  from 
I.pnawa  and  Spurs  9  and  12  on  the  Washburn  branch  of  the  N.  P.  R.  Co. 
and  destined  to  Elton,  Wis.  The  excess  was  caused  by  the  charges 
being  based  on  minimum  weight  of  60,000  lbs.  in  accordance  with  the 
tariff  in  force  at  the  point  of  shipment  on  the  N.  P.  R.  The  cars 
were  furnished  by  the  C.  &  N.  W.  R.  Co.,  equipped  for  loading  a  mini- 
mum of  40,000  lbs.  in  accordance  with  the  tariff  of  that  road,  and  It  was 
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physically^  impossible  to  load  said  cars  to  the  required  minimum.  Sub- 
sequent to  the  shipment  the  N.  P.  R.  Co.  put  into  effect  a  new  tariff 
with  a  minimum  loading  requirement  of  50,000  lbs.  It  appeared  that 
practically  all  cars  used  could  have  been  loaded  to  a  50,000  lb.  mini- 
mum. Held,  that  the  charges  exacted  were  unusual  and  exorbitant 
tor  the  reason  that  the  minimum  loading  requirement  was  excessive, 
and  that  the  reasonable  charge  for  the  transportation  services  rendered 
would  be  the  amount  computed  upon  the  basis  of  a  minimum  loading 
requirement  per  car  of  50,000  lbs.  weight.  Refund  ordered  paid  by  the 
N.  P.  R.  Co.  on  a  basis  of  50,000  lbs.  minimum  loading  requirement. 
Petition  as  to  C.  &  N.  W.  R.  Co.  dismissed.  Minneapolis  Lumber  Co. 
V.  N.  P.  R.  Co.  et  al.  1909,  4  W.  R.  C.  R.  206,  210,  213. 

8.  Petitioner  alleges  overcharges  on  certain  shipments  of  bottle 
wrapper?  from  Oshkosh  to  Milwaukee,  Wis.  The  rates  exacted  were 
based  upon  an  excessive  and  prohibitive  minimum  weight  requirement 
per  car.  Respondent  carrier  admits  the  allegations  of  the  petition. 
The  excessive  minimum  was  doubtless  due  to  an  oversight,  as  subse- 
quent to  the  shipment  in  question  the  carrier  amended  its  tariff  on 
such  commodity  by  reducing  the  minimum  loading  requirement  to  24,- 
000  lbs.  per  car.  Held,  that  under  the  circumstances  the  charge  ex- 
acted of  the  petitioner  by  the  respondent  was  unusual  and  exorbitant, 
and  that  a  reasonable  charge  for  the  shipments  should  have  been  based 
upon  a  minimum  weight  of  24,000  lbs.  Refund  ordered.  Oshkosh 
Bottle  Wrapper  Co.  v.  C.  M.  cG  St.  P.  R.  Co.  1909,  4  W.  R.  C.  R.  333,  334. 

Refund  from  charge  in  excess  of  transit  rate  subsequently  made 
effective. 

9.  Complaint  was  made  of  overcharges  on  certain  shipments  of  rye 
and  barley  from  various  points  in  Wisconsin  to  Osceola,  Wis.  The 
petitioner  alleges  that  several  months  prior  to  the  shipments  in  ques 
tion  the  respondent  carrier  agreed  to  establish  a  rate  of  1  ct.  per  100 
lbs.  on  rye  and  barley  shipped  to  Osceola  anid  St.  Croix  Falls,  Wis., 
from  certain  points  of  shipment,  for  milling  or  cleaning  and  re-ship- 
ping the  same.  Relying  on  such  agreement,  the  petitioner  shipped  sev- 
eral carloads  of  rye  and  barley,  but  owing  to  delay  in  Issuing  the  tariff, 
the  rate  agreed  upon  did  not  become  effective  until  after  the  shipments 
had  moved.  Held,  that  the  rates  exacted  were  unusual  and  exorbitant 
and  that  the  reasonable  rates  to  have  charged  for  such  shipments 
would  have  been  the  transit  rates  subsequently  established  by  the 
respondent  carrier.  Refund  ordered.  Osceola  Mill  <£•  Elevator  Co.  v.  M, 
m.  P.  ct  8.  S.  M.  R.  Co.  1910,  4  W.  R.  C  R.  483,  484. 

Kefurul  from  excess  charge  based  on  class  rates  and  higher  than 
ordinary  commodity  rates  i^rcvailing  binder  like  condi- 
tions and  also  higher  than  the  cost  of  transportation 
warrants. 

10.  Petitioner  alleges  overcharge  on  a  carload  of  scrap  iron  from 
Monroe  to  West  Bend,  Wis.  Through  an  error  petitioner  had  been 
quoted  a  joint  rate  of  7  cts.  per  100  lbs.,  instead  of  10  cts..  the  lawful 
published  rate.  Held,  that  the  petitioner  was  not  justified  in  n*lying 
u;pon  the  erroneous  quotation,  and  that  he  should  have  examined  the 
tariffs  which  the  railroad  is  required  to  keep  in  every  station;  that  the 
rate  charged,  however,  wns  al?ove  the  level  under  which  heavy  and 
low  grade  articles  will  move,  higher  than  the  ordinary  commodity 
rates  on  scrap  Iron,  and  higher  than  the  cost  of  transportation  war- 
rants; and  that  a  joint  rate  of  8  cts.  per  100  lbs.  would  have  been  a 
reasonable  charge.  Refund  ordered  on  this  basis.  Mayer  v.  I.  C.  R.  Co. 
et  al  1909,  4  W.  R.  C.  R.  268,  269-270. 
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Kefund  from  excess  charge  based  on  class  rates  and  in  excess  of 
commodity  rates  applicable  to  commodities  of  a  similar 
character. 

11.  Petitioner  alleges  that  the  rate  of  4^^  cts.  per  100  lbs.,  exacted  by 
the  respondent  carrier  from  the  petitioner  for  a  carload  of  wood  bolts 
from  Embarrass  to  Menasha,  Wis.,  ^as  unreasonable  and  excessive  in 
comparison  with  a  rate  of  1^4  cts.  per  100  lbs.,  which  had  heretofore 
been  charged  for  such  shipments  and  which  was  still  in  effect  from 
other  points  producing  wood  bolts.  Respondent  contended  that  the 
IV^  ct.  rate  was  a  transit  rate  and  therefore  not  comparable  with  the 
regular  class  rate  of  4V1>  cts.  and  that  said  rate  of  4V^  cts.  was  the  law- 
ful published  rate  and,  of  itself,  not  unreasonable.  Held,  that  con- 
centration rates  are  not  independent  rates  in  and  of  theQiselves,  and 
that  they  depend  upon  the  rates  on  the  products  out;  that  where  such 
products  can  not  be  shipped  over  the  same  line,  it  Is  not  unjust  dis- 
crimination on  part  of  the  carrier  to  demand  higher  rates;  that  the 
rate  in  this  case  was  higher  than  the  value  of  the  commodity  war- 
ranted and  higher  than  the  rates  charged  for  other  commodities  of  a 
similar  character;  that  it  was  also  higher  than  the  cost  of  the  trans- 
portation warranted.  The  respondent  is  ordered  to  reduce  its  rate  of 
charge  on  the  carload  of  bolts  involved  from  4^  cts.  to  3  cts.  per  100 
lbs.  and  refund  to  the  petitioner  the  difference  between  these  two  rates. 
Fcrgot  v.  C.  it  JV.  W.  R.  Co.  1909,  4  W.  R.  C.  R.  248,  254-255. 

Kefund  from  excess  charge  based  on  the  sum  of  the  locals  in- 
stead of  the  ihro%igh  rate  xvith  stoppage  in  transit  priv- 
ileges in  effect  previous  to  shipment  and  sxibsequently 

made  effective, 

12.  Complaint  was  made  of  unreasonable  rates  on  certain  shipments 
of  grain  from  various  points  in  Wisconsin  and  destined  to  Manitowoc 
and  Milwaukee.  The  shipments  were  stopped  at  Hudson,  Wis.,  for 
storage  and  cleaning,  and  were  charged  the  sum  of  the  local  rates  in- 
stead of  the  through  rate  with  the  stoppage  in  transit  privilege. 
Through  rates  with  transit  privileges  were  in  effect  for  Hudson  aB  an 
intermediate  point  prior  to  the  shipments,  were  inadvertently  omitted 
from  the  published  tariff,  and  were  again  made  effective  subsequent 
to  such  shipments.  Hudson  is  practically  in  the  same  situation  as 
other  points  enjcying  such  rates.  Held,  that  the  rates  exacted  are 
unusual  and  exorbitant,  and  that  the  reasonable  rates  to  have  charged 
for  such  shipments  are  those  now  in  effect,  and  legally  applicable 
thereto.  Refund  ordered.  :Ncw  Richmond  Roller  Mills  Co.  v.  C,  St,  P. 
M.  ct  O.  R.  Co.  1910,  4  W.  R.  C.  R.  488,  492-493. 

Refund  from  excess  charge  caused  by  charging  the  regular  dis- 
tance tariff  rate  instead  of  the  switching  charge  subse- 
quently made  effective, 

13.  Petitioner  alleges  unusual  and  exorbitant  charges  on  nine  car- 
loads of  constructlcn  material  from  Columbia  or  Wudges  Creek  Jet., 
Wis.,  to  "end  of  track"  at  Wedges  Creek  gravel  pit.  The  carrier  charged 
the  regular  distance  tariff  rate.  The  switching  charge  contended  for 
was  made  effective  after  the  shipments  had  moved.  Held,  that  the 
charges  exacted  were  unusual  and  exorbitant,  and  that  the  reasonable 
rate  that  should  have  been  charged  for  the  services  rendered  is  the 
switching  charge  of  $5  per  car  subsequently  put  into  effect.  Refund 
ordered.  La  Crosse  WaUr  Power  Co.  v.  C.  St.  P.  M.  ^t  0.  R,  Co,  1910, 
4  W.  R.  C.  R.  412,  413. 
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Kt'ftind  from  exca^s  charge  caused  by  failure  through  inad- 
vertemc  to  put  in  legal  effect  a  lower  rate  suhscqucntly 
made  effective. 

14.  Complaint  was  made  of  unusual,  erroneous  and  excessive  charges 
on  certain  shipments  of  logs  from  Winter  to  Birchwood,  Wis.  The 
rates  prayed  for  were  subsequently  put  in  effect  by  the  carrier.  Held, 
that  the  charges  exacted  were  unusual*  and  exorbitant  and  that  the 
correct  rate  for  the  shipments  is  $1.00  per  1,000  ft.,  minimum  $5.00  per 
car.  Refund  authorized  under  ch.  271,  Laws  of  1909.  Ahnapce  Vcnccr 
<t-  Seating  Co.  v.  C.  St.  P.  M.  d-  O.  R.  Co.  1909,  4  W.  R.  C.  R.  106.  lOS. 

15.  Petitioner  alleged  that  Iccal  rates  were  charged  on  a  snipment  of 
lumber  from  Birchwood  to  Kewaunee,  Wis.,  a  lower  joint  rate  beine: 
in  effect  on  competing  lines  and  a  like  rate  being  made  effective  by 
respondents  sutsequent  to  shipment.  Held,  that  the  charges  exacted 
were  exorbitant  and  that  the  joint  rate  of  11.5  cts.,  subsequently  pub- 
lished and  made  effective  by  the  respondent  carriers,  is  a  correct  charge 
for  such  shipments.  Refund  authorized  under  ch.  271,  Laws  of  1901. 
Ahnapce  Vcnccr  d-  Seating  Co.  v.  M.  St.  P.  d  8.  8.  M.  R.  Co.  ct  al,  1903, 
4  W.  R.  C.  R.  109,  110. 

16.  Complaint  was  made  of  unreasonable  charges  on  certain  ship- 
ments of  flux  stone  from  Knowles  to  Milwaukee,  Wis.,  due  to  error 
by  respondent  In  issuing  tariff  which  was  subsequently  corrected.  Hcia, 
that  the  rate  exacted  was  unusual  and  exorbitant,  and  that  the  correct 
charge  to  have  been  exacted  for  the  shipments  was  the  rate  of  2.5  cts. 
per  cwt.  Refund  ordered.  Johns-Manvillc  Co.  v.  C.  M.  d  St.  P.  R.  oo. 
1909,  4  W.  R.  C.  R.  114,  116. 

17.  Petitioner  alleged  an  overcharge  on  a  shipment  of  coke  from 
Green  Bay  to  Appleton,  Wis.  A  reasonable  rate  had  been  in  effect  be- 
fore the  shipment  moved  and  was  subsequently  re-established.  Held, 
that  the  rate  charged  was  unusual  and  exorbitant  and  that  a  reason- 
able charge  for  the  service  rendered  by  the  carrier  in  transporfing  the 
coke  would  have  been  75  cts.  per  ton.  Refund  ordered.  Ideal  Lumber 
d  Coal  Co.  V.  C.  M.  d  St.  P.  R.  Co.  1909,  4  W.  R.  C.  R.  171,  172. 

18.  Petitioner  alleges  overcharges  on  certain  shipments  of  beer,  by 
rea£on  of  the  omission  of  a  commodity  rate  in  the  schedule  of  the  C.  & 
N.  W.  R.  Co.  for  shipments  from  Milwaukee  to  South  Milwaukee,  Wis., 
which  rate  had  leen  in  effect  previous  to  the  movement  of  the  ship- 
ments in  question,  and  was  subsequently  re-established.  Three  of  the 
shipments  were  shown  to  have  arrived  at  their  noint  of  destination 
more  than  six  months  before  the  filing  of  this  petition.  Held,  that,  by 
reason  of  the  statute  of  limitations,  the  Commission  has  no  jurisdic- 
tion over  three  claims.  Refund  ordered  as  to  the  balance  of  the  claims. 
Pabst  Brewing  Co.  v.  C.  d  N.  W.  R.  Co.  1909,  4  W.  R.  C.  R.  173,  174. 

19.  Petitioner  alleges  exorbitant  rates  en  shipments  of  beer  from  La 
Crosse  to  Ellsworth  and  Rivor  FaPs,  Wis.  The  rate  contended  for 
had,  by  error,  been  dropped  from  the  schedule  and  was  later  again 
made  effective.  Held,  that  the  charges  collected  were  exorbitant  and 
that  the  reasonable  rate  for  the  shipment  would  have  been  17  cts.  per 
cwt.  Refurd  ordered.  Gund  Ercxring  Co.  v.  C.  d  N.  W.  R.  Co.  1909, 
4  W.  R.  C.  R.  190,  192. 

20.  Petitioner  alleges  unusual  and  exorbitant  charges  on  certain  ship- 
ments of  logs  from  Hatch's  Suur  and  Cobban  to  Eau  Claire,  Wis.  The 
rate  contended  for  w?s  in  effect  from  a  point  beyond  said  points  and 
subsequent  to  shirments  was  n^ado  effective  from  them.  Held,  that 
the  charges  exacted  wore  unrsual  and  exorbitant  and  that  the  reason- 
able charge  for  tho  transportation  service  rendered  would  have  been 
at  the  rate  of  $1.25  per  1000  ff^ot  as  subsequently  made  effective.  Re- 
fund ordered.  Shaw  Lumhcr  Co.  v.  C.  St.  P.  M.  d  O.  R.  Co.  1909,  4  W. 
R.  C.  R.  319,  322. 
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21.  Petitioner  allfges  excessive  charges  en  certain  shipments  of  green 
corn  Irom  Eau  Claire  to  Ashland,  Wis.,  caused  by  respondent  carrier 
inadvertently  omitting  the  rate  contended  for  from  its  tariff  schedule. 
The  schedule  was  corrected  subsequent  to  shipments.  Held,  that  the 
charges  exacted  were  unusual  and  exorbitant,  and  that  the  reasonable 
rate  for  such  shipments  would  have  been  20  cts.  per  cwt.  Refund  or- 
dered.    Etocr  V.  C.  8t.  P.  M.  cC-  0.  R.  Co.  1909.  4  W.  R.  C.  R.  331,  332. 

22.  Petitioner  alleges  exorbitant  charges  on  certain  shipments  of 
vehicle  springs  from  Racine  Jet.  to  Monroe  and  Stoughton,  Wis.  An 
investigation  revealed  carelessness  en  part  of  respondent  in  dealing 
with  schedules,  which  must  necessarily  result  in  controversies  between 
shipper  and  carrier.  Held,  that  the  charge  exacted  was  unusual  and 
exorbitant,  and  that  the  rea.sonable  rate  for  such  shipments  would  have 
been  10  cts.  per  100  lbs.  Refund  ordered.  Hi g gins  Spring  d  Axle  Co. 
V.  C.  M.  c(-  Rl.  P.  R.  Co.  19C9,  4  W.  R.C.  R.  384,  386-387. 

23.  Petitioner  alleges  exorbitant  charges  on  empty  beer .  packages 
shipped  from  South  Milwaukee  to  Milwaukee,  Wis.  The  rate  con- 
tended for  had  previously  been  in  force,  had  been  omitted,  through 
error,  in  the  tariff  in  force  at  the  time  the  shipments  moved,  and  had 
later  been  restored.  Held,  that  the  charges  exacted  were  exorbitant 
and  that  the  reasonable  rate  for  the  aforesaid  shipments  would  have 
been  3  cts.  per  100  lbs.  Refund  ordered.  Pahst  Brewing  Co.  v.  C.  rf 
.V.  W.  R.  Co.  1910,  4  W.  R.  C.  R.  403.  404. 

Refund  from  excess  charge  caused  by  failure  to  protect  an  in- 
trrmcdiate  point  in  a  through  rate,  ivhich  tvas  stibse- 
quently  extended  to  cover  such  point. 

24.  Petitioner  alleges  excessive  charges  on  a  shipment  of  cedar  posts 
from  Bowler  to^  Burlington,  Wis.,  caused  by  the  failure  of  the  respon- 
dent carriers  to  protect  an  intermediate  point  in  a  through  rate.  The 
rate  contended  for  was  placed  in  effect  subsequent  to  shipment.  Held, 
that  the  chaiges  exacted  were  excessive  and  that  a  reasonable  charge 
for  such  shipment  would  have  been  a  through  rate  of  11  cts.  per  cwt. 
Refund  ordered.  Tinkham  v.  C.  tG  N.  W.  R.  Co.  et  al.  1909,  4  W.  R.  C.  R. 
329,  330. 

Refund  from  excess  chmje  caused  by  failure  to  protect  inter- 
mediate  points  in  a  joint  rate,  which  teas  subsequently 
extended  to  cover  siich  jxnnts. 
27).  Petitioner  alleges  excessive  charges  on  certain  shipments  of  tan 
bark  from  Dunfield  and  Dudley  Spur  to  Kenosha,  Wis.  The  excess  re- 
sulted, from  the  carriers  omitting  to  protect  intermediate  points  In 
their  joint  rate,  and  therefore  charging  the  sum  of  the  local  rates.  The 
C.  &  N.  W.  R.  Co.,  in  its  separate  answer,  alleged  that  it  received  only 
a  reasonable  coiLpensation  for  its  share  of  the  haul,  being  the  same  as 
its  compensation  provided  by  the  joint  rate  subsequently  established. 
lleJd,  that  the  rate  charged  was  unusual  and  exorbitant  and  that  the 
reasonable  charge  to  have  been  exacted  was  the  joint  rate  of  10  cts. 
per  cwt.  now  in  effect.  Refund  ordered  to  be  paid  by  the  C.  M.  &  St. 
P.  R.  Co.  Petition  dismissed  as  to  the  C.  &  N.  W.  R.  Co.  Wright  Lum- 
ber Co.  V.  C.  M.  d-  St.  P.  R.  Co.  et  al.  1909,  4  W.  R.  C.  R.  175,  177. 

Refund  from  excess  charge  due  to  applying  the  wrong  rate  to 
glxipment. 
26.  Petitioner  alleges  overcharge  on  shipment  of  motor  boat  from 
Oshkcsh  to  Fort  Atkinson,  Wis.  Under  the  circumstances  disclosed, 
it  appears  that  the  re  spondent  carrier  applied  the  wrong  rate  to  the 
shipment  in  question,  and  as  a  result  an  illegal  charge  >Y^s@ 
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Ueldf  that  the  rate  exacted  was  erroneous  and  illegal,  and  that  the 
reasonable  rate  to  have  applied  to  such  shipment  was  70  cts.  per  100 
lbs.  upon  actual  weight.  Refund  ordered.  Brandel  v.  C.  d-  A".  W.  R.  Co. 
1910,  4  W.  R.  C.  R.  498,  500. 

Refund  from  excess  charge  due  to  failure  of  carriers  to  put  in 
legal  effect  a  stoppage  i)i  transit  priviUge  in  connection 
with  a  joint  throufjh  rate, 

27.  Petitioner  alleges  unreasonab>e  charges  on  shipment  of  three 
cars  of  lumber  from  Elcho  to  Edgerton,  Wis.  A  former  case,  mvolTing 
the  same  rates,  was  withdrawn  by  the  petitioner  on  an  understanding 
with  the  representatives  of  the  respondents  that  the  rates  contended  for 
herein  should  be  made  effective,  such  rate  being  a  Joint  through  rate 
of  12%  cts.,  with  additional  rate  of  2  cts.  for  stoppage  In  transit 
privilege.  The  respondents  put  in  effect  the  joint  through  rate  but 
failed  to  put  in  effect  the  stoppage  in  transit  rate.  The  legal  rate 
on  the  shipments  in  question,  in  which  stoppage  in  transit  was  in- 
volved, was  therefore  the  sum  of  the  locals.  Heldy  that  the  charges 
exacted  were  erroneous,  unusual  and  exorbitant  and  that  the  proper 
rate  for  such  shipments  was  the  joint  rate  of  12>^  cts.  per  100  lbs.,  plus 
2  cts.  for  the  privilege  .of  stopping  the  same  in  transit  for  the  purpose 
of  surfacing.  Refund  ordered.  Whiitcn  v,  C.  M.  <t-  8t.  P.  R.  Co.  et  al. 
1909,  4  W.  R.  C.  R.  195,  204-205. 

Refund  from  excess  charge  ordered  on  basis  of  a  commodity 
rate  in  effect  in  the  opposite  direction  and  subsequently 
made  effective. 

28.  Petitioner  alleges  overcharge  on  a  shipment  of  wood  pulp  from 
Rhinelander  to  Ladysmith,  Wis.  The  commodity  rate  contended  for 
was  in  effect  on  shipments  from  Ladysmith  to  Rhinelander,  and  later 
made  effective  in  the  opposite  direction.  Held,  that  the  rate  charged 
was  unusual  and  that  the  reasonable  charge  for  such  shipment  would 
have  been  the  rate  of  5  cts.  per  100  lbs.  Refund  ordered.  Mcnasha 
Paper  Co.  V.  M.  St.  P.  ct-  S.  S.  M.  R.  Co.  1909,  4  W.  R.  C.  R.  360,  361. 

Refund  from  excess  charge  ordered  on  ba^is  of  a  joint  rate  es- 
tablished by  order  of  the  Commi.'i.Hion. 

29.  Petitioner  alleges  overcharge  en  a  shipment  of  one  carload  of 
empty  cheese  boxes  from  Richland  Center  to  Dodgeville,  Wis.  Pe- 
titioner was  charged  the  sum  of  locals,  and  prays  that  a  reasonable 
joint  rate  be  established  and  that  respondent  carriers  be  ordered  to  re- 
fund the  amount  of  the  overcharge.  Held,  that  the  rate  exacted  by 
respondents  is  unreasonably  high,  and  that  a  joint  rate  of  17.5  cts.  is  an 
adequate  rate  for  the  services  rendered.  The  substitution  of  such  Joint 
rate  in  place  of  the  present  local  rates  is  ordered  and  refund  on  this 
basis  is  granted.  Parfrcy  v.  C.  M.  <(•  m.  P.  R.  Co.  ct  al.  1910,  4  W.  R.  C. 
R.  450,  453-454. 

30.  Petitioner  alleges  excessive  charges  on  a  shipment  of  one  car  of 
oats  and  one  car  of  barley  from  De  Soto  to  Milwaukee,  WIb.  The  rate 
exacted  was  the  sum  of  the  locals.  Subsequent  to  shipments  a  joint 
rate  on  grain  was  ordered  established  by  the  Commission.  Hcldj  that 
the  rate  exacted  was  exorbitant  and  that  the  reasonable  rate  for  such 
shipments  would  have  been  12i/^  cts.  per  100  lbs.  as  established  by  order 
of  the  Commission.  Refund  ordered.  Eckhart  v.  C.  B.  rf-  Q.  R.  Co.  ct  al. 
1010,  4  W.  R.  C.  R.  781,  782. 
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Refund  from  excess  cJiarge  ordered  on  basis  of  a  joint  rate  sub- 
sequently made  effective. 

31.  Petitioner  alleges  overcharges  en  shipments  of  lumber  from  , 
Mellen  to  Kewaunee,  Wis.  The  respondent  carriers  charged  the  sum 
of  the  local  rates.  A  joint  rate,  lower  than  the  rates  exacted,  was 
made  effective  after  the  shipments  had  moved.  He/d,  that  the  reduc- 
tion of  a  rate  ty  a  railroad  company  is  not  an  admission  on  the  part 
of  .the  railway  company  that  the  prior  rate  was  unusual  or  exorbitant; 
that  the  sum  of  the  local  rates  exacted  in  the  instant  case  was  exorbi- 
tant and  that  a  reasonable  charge  for  such  services  would  have  been 
11  cts.  as  subsequently  made  effective.  Refund  ordered.  Brittingham 
*{•  You7tg  Co.  V.  M  8t.  P.  d  ^\  S.  M.  R.  Co.  1910,  4  W.  R.  C.  R.  772, 
773-774. 

Refund  from  excess  charge  ordered  on  basis  of  a  joint  rate  sub- 
sequently made  effective  in  order  to  meet  a  through  rate 
on  a  competing  line. 

32.  Petitioner  alleges  overcharges  on  a  shipment  of  two  carloads  of 
lumber  from  Crandon  to  Menasha,  Wis.  The  respondents  exacted  the 
sum  of  the  locals,  while  a  competing  line  had  a  lower  through  rate  in 
effect;  since  the  movement  of  the  shipment  the  joint  rate  contended 
for  was  put  into  effect.  Held,  that  while  the  local  rate«  exacted  In  and 
of  themselves  are  not  unreasonable,  under  the  circumstances  they  are 
unusual,  and  that  the  reasonable  rate  for  such  shipments  would  have 
been  8  cts.  per  cwt.,  as  subsequently  made  effective.  Refund  ordered. 
fomo  Rivrr  Lumber  Go.  v.  W.  d-  N.  R.  Co.  ct  al.  1910,  4  W.  R.  C.  R.  485, 
486-487. 

Refund  from  excess  charge  ordered  on  basvi  of  a  reasonable 
joint  rate  in  effect  on  comjH'ting  lines  and  subsequently 
made  effective. 

33.  Petitioner  alleges  overcharges  en  a  shipment  of  brick  from 
Menomonie  to  La  Crosse,  Wis.  The  joint  rate  contended  for  was  in 
effect  on  competing  lines,  and  also  was  made  effective  on  respondents* 
lines  after  the  shipment  had  moved.  Held,  that  the  rate  exacted  was 
unusual  under  the  circumstances  and  that  the  reasonable  rate  for 
such  transportation  would  have  been  5  cts.  per  100  lbs.,  as  subsequently 
made  effective.  Refund  ordered.  Barney  v.  O.  B.  d  W.  R.  Co.  ct  al. 
1910,  4  W.  R.  C.  R.  775,  777. 

Refu7ul  from  excess  charge  ordered  on  basis  of  a  reasonable 
rate  in  eff'ect  on  a  coynprting  line. 

34.  Petitioner  alleges  overcharge  en  a  shipment  of  wood  from  Rhine- 
lander  to  Madison,  Wis.  The  rate  charged  by  the  respondent  carriers 
was  in  excess  of  the  rate  of  5  cts.  per  100  ll:s.  in  force  on  the  C.  &  N. 
W.  R.  between  the  same  points.  HrUL  that  the  rate  exacted  was  un- 
usual and  exorbitant  and  that  the  reasonjible  rate  for  such  shipment 
would  have  been  .^>  cts.  per  100  lbs.  Refund  ordered.  Barnes  v.  C.  M.  d 
m.  P.  R.  Co.  et  al.  1910,  4  W.  R.  C.  R.  478,  479. 

Refund  froyn  excess  charge  ordered  on  basis  of  a  reasonable  rate 
in  effect,  on  a  competing  line  and  subsequeyitly  made  ef- 
fective. 

35.  Petitioner  alleges  excessive  and  exorbitant  rates  on  shipments  of 
beer  from  Milwaukee  to  Hurley,  Wis.  The  rate  contended  for  was  in 
effect  on  a  competing  line  and  was  later  made  effective  on  respondenl/s  t 
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line.  Held,  that  the  rate  exacted  was  not  exorbitant  but  was  unusual 
under  the  circumstances,  and  that  a  reasonable  rate  for  such  shipments 
would  have  been '19  cts.  per  cwt.  Refund  ordered.  Pahst  Brewing  Co. 
V.  C  ct  N.  W.  R.  Co.  191Q,  4  W.  R.  C  R.  766,  767. 

Refund  from  excess  charge  ordered  on  basis  of  a  reasomihle  rate 
previously  established  by  order  of  the  Conrnmsion. 
30.  Two  petitions  were  filed  alleging  overcharges  on  shipments  of 
box  lumber,  in  carloads,  from  various  points  in  Wisconsin  to  Wausau, 
Wifi.  The  rates  exacted  were  under  consideration  in  the  case  of  Wis- 
consin Box  Co.  et  al.  v.  C.  M.  d  St.  P.  R.  Co.  rt  al.  3  W.  R.  C.  R.  605, 
and  were  there  found  to  be  excessive  and  an  order  was  entered  redu- 
cing the  same  Held,  that  the  rates  charged  were  unusual  and  exorbi- 
tant, and  that  the  reasonable  rate  for  such  shipments  would  have  been 
the  rate  established  ly  the  Commission  in  the  case  above  mentioned. 
Refund  ordered.  Wiscorisin  Box  Co.  v.  C.  M.  <t  St.  P.  R.  Co.  1909,  4 
W.  R.  C.  R.  271,  272. 

37.  Petitioner  alleges  excessive  charges  en  certain  shipments  of  box 
lumber  from  various  points  in  Wisconsin  to  Wausau,  Wis.  The 
lates  exacted  were  under  consideration  in  the  case  of  Wisconsin  Box 
Co.  ct  al.  V.  C.  M.  <£•  St.  P.  R.  Co.  et  al.  3  W.  R.  C.  R.  605.  and  were 
there  found  to  be  excessive  and  an  order  was  entered  reducing  the 
same;  but  some  misunderstanding  having  arisen  as  to  the  application 
of  certain  of  the  rates  established  by  said  order  to  the  respondent's 
lines,  a  supplemental  decision  was  made  In  the  matter  on  Oct.  20, 
1909,  determining  the  intention  and  scope  of  such  order  in  its  appli- 
cation to  the  respondent's  rates  here  in  question.  Held,  that  tbe 
charges  exacted  were  unvsual  and  exorbitant  and  that  the  reasonable 
rates  for  such  shipments  would  have  been  the  rates  applicable  to  such 
shipments  established  ly  the  order  of  the  Commission  In  the  case 
above  mentioned.  Refund  ordered.  Wisconsin  Box  Co.  v.  C.  d  N.  W. 
R.  Co.  1909.  4  W.  R.  C.  R.  323.  32.^-326. 

38.  Petitioner  alleges  excessive  charges  on  certain  shipments  of  box 
lumber  from  various  Wisconsin  points  to  Wausau,  Wis.  This  claim 
grew  out  of  the  same  state  of  facts  as  those  passed  upon  In  the  case 
of  the  Wisconsin  Box  Co.  v.  C.  M.  d-  St.  P.  R.  Co.  pp.  271  to  272.  ante, 
and  if  the  same  had  leen  filed  prior  to  the  decision  in  that  case,  it 
would  have  been  included  therein.  Held,  that  the  charges  exacted 
were  unusual  and  exorbitant,  and  that  the  reasonable  rate  for  such 
shipments  ^ould  have  been  the  rate  established  by  the  Commission 
in  the  case  of  the  Wisconsin  Box  Co.  ct  al.  v.  C.  M.  <6  St.  P.  R.  Co.  et 
al.,  decided  .July  8,  1909,  3  W.  R.  C.  R.  605.  Refund  ordered.  Wis- 
consin Box  Co.  V.  C.  M.  d-  St.  P.  R.  Co.  1909,  4  W.  R.  C.  R.  327,  328. 

39.  Petitioner  alleges  overcharges  on  certain  shipments  of  box  lum- 
ber from  various  points  in  Wisconsin  to  Wausau,  Wis.  The  rates 
exacted  for  the  shipments  involved  herein  were  reduced  in  the  case  of 
Wisconsin  Box  Co.  ct  al.  v.  C.  M.  d  St.  P.  R.  Co.  et  al.  1909.  3  W.  R. 
C.  R.  605,  and  in  a  supplemental  order  in  said  case,  made  Oct.  20,  1909, 
(pp.  256-258  ante).  The  conclusion  reached  in  that  case  controls  the 
instant  case.  Held,  that  the  rates  exacted  are  unusual  and  exorbitant 
and  that  the  reasonable  rates  for  such  shipments  would  have  been  the 
rates  established  by  tbe  order  of  tbe  Commission  in  the  case  above 
mentioned.  Refund  ordered.  Wausau  Box  d  Lumber  Co.  v.  C.  d  N.  W. 
R.  Co.  1909,  4  W.  R.  C.  R.  335,  336. 

40.  Complaint  was  made  of  overcharges  on  certain  shipments  of  box 
lumber  from  various  points  In  Wisconsin  to  Wausau,  Wis.  The  rates 
exacted  for  the  shipments  involved  herein  were  reduced  in  the  case  ot 
Wisconsin  Box  Co.  ct  al.  v.  C.  M.  d  St.  P.  R.  Co.  ct  al.  1909,  3  W.  R.  C. 
R.  605.     The  conclusion  reached  in  that  case  controls  the  instant  case. 
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Rvldy  that  the  rates  exacted  ty  the  respondent  from  the  petitioner  are 
unusual  and  exorbitant  and  that  the  reasonable  rates  for  such  ship- 
ments would  have  been  the  rates  established  by  the  order  of  the  Com- 
mission in  the  case  above  mentioned.  Refund  ordered.  Wausau  Box 
d'  Lumber  Co.  v.  G.  M.  tt-  St.  P.  It.  Co.  1909,  4  W.  R.  C.  R.  337,  338-339. 

41.  Petitioner  alleges  exorbitant  charges  on  shipments  of  lumber 
from  Rib  Falls  to  VVausau,  Wis.  The  shipments  were  entitled  to 
transit  rates,  as  the  lumber  was  moved  for  the  purpose  of  manufac- 
ture and  re-shipment  over  the  lines  of  the  respondent  carrier,  but  such 
purpose  was  not  indicated  in  the  bill  of  lading  and  the  name  of  the 
real  consignee  did  not  appear.  The  practice  pursued  in  this  case  is 
one  that  cannot  te  approved  for  the  reason  that  it  is  often  diflBcult 
to  ascertain  the  exact  truth  of  the  situation,  unless  the  billing  is  in 
accordance  with  the  provisions  of  the  schedule.  However,  as  refunds 
have  been  allowed  for  similar  shipments,  the  Commission  does  not 
feel  justified  under  the  circumstances  in  withholding  an  order  in  this 
case,  but  this  ruling  is  confined  to  the  facts  disclosed  in  this  case, 
and  is  not  intended  for  general  application  in  future  cases.  Unless  tbe 
billing  is  in  accordance  with  the  provisions  of  the  tariff,  a  refund 
cannot  be  Justified  because,  perchance,  the  ultimate  receiver  of  the 
lumber,  who  converts  it  into  manufactured  product,  may  ship  the 
same  over  the  line  of  the  railway  which  hauled  in  the  lumber.  The 
unreasonableness  of  the  rate  herein  charged  was  determined  in  the 
case  of  Wisconsin  Box  Co.  ct  a1.  v.  C.  M.  d-  8t.  P.  It.  Co.  et  al.  1909, 
3  W.  R.  C.  R.  605.  The  conclusion  reached  in  that  case  is  controlling 
here.  Held,  that  the  rate  exacted  is  unusual  and  exorbitant,  and  that 
the  reasonable  rate  for  such  shipment  would  have  been  3  cts.  per  100 
lbs.,  in  accordance  with  the  decision  of  the  Commission  above  cited. 
Refund  ordered.  Heineman  Lumber  Co,  v.  C.  d  N.  W.  R.  Co.  1909,  4 
W.  R.  C.  R.  356,  358-359. 

42.  Petitioner  alleges  exorbitant  charges  or  shipments  of  box  lum- 
ber from  different  points  in  Wisconsin  to  Wausau,  Wis.  The  claim 
arose  out  of  the  same  state  of  facts  as  those  presented  in  the  case  of 
the  Wausau  Box  d  Lumber  Co.  v.  C.  d  N.  W.  It.  Co.  1909,  ante,  p.  335, 
and  other  similar  claims  heretofore  allowed.  Held,  that  the  charges 
exacted  of  the  petitioner  for  aforesaid  shipments  were  unusual  and 
exorbitant  and  that  the  proper  rate  to  have  exacted  was  that  estab- 
lished by  the  order  of  the  Commission  in  the  case  of  Wisconsin  Box 
Co.  et  al.  V.  C.  M.  d  St.  P.  It.  Co.  et  al.  1909.  3  W.  R.  C.  R.  605,  and  in 
a  supplemental  order  in  said  case  made  Oct.  20,  1909  (pp.  256-258 
ante).  Refund  ordered.  Wisconsin  Box  Co.  v.  C.  d  N.  W.  R.  Co. 
1910,  4  W.  R.  C.  R.  405.  406. 

4i.\  Petitioner  alleges  overcharges  on  certain  shipments  of  box  lum 
ber  from  various  Wisconsin  points  to  Wausau,  Wis.  The  respondent 
carrier  exacted  the  rates  in  effect  prior  to  the  rates  substituted  there- 
for by  order  of  the  Commission  in  Wisconsin  Box  Co.  et  al.  v.  C.  M. 
d  St.  P.  R.  Co.  et  al.  1909,  3  W.  R.  C  R.  605.  Held,  that  the  rates 
exacted  were  unusual  and  exorbitant  and  that  the  reasonable  rates  for 
such  shipments  would  have  been  the  rates  established  by  order  of  the 
Commission  in  the  case  above  cited.  Refund  ordered.  Wausau  Box 
d  Lumber  Co.  v.  C.  M.  d  St.  P.  R.  Co.  1910,  4  W.  R.  C.  R.  457,  458. 

44.  Petitioner  alleges  overcharges  on  certain  shipments  of  box  lum- 
ber from  various  Wisconsin  points  to  Wausau,  Wis.  The  respondent 
carrier  exacted  the  rates  in  effect  prior  to  the  rates  substituted  there- 
for by  order  of  the  Commission  in  Wisconsin  Box  Co.  et  al.  v.  C.  M.  d 
St.  P.  R.  Co.  et  al.  1909.  3  W.  R.  C.  R.  605.  Held,  that  the  rates  ex- 
acted were  unusual  and  exorbitant  and  that  the  reasonable  rates  for 
such  shipments  would  have  been  t-*ie  rates  established  by  the  order  of 
the  Commission  in  the  case  above  cited.  Refund  ordered.  Wausau 
Box  d  Lumber  Co.  v.  C.  d  N.  W.  R.  Co.  1910,  4  W.  R.  C.  R.  459,  460. 
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45.  Petitioner  alleges  overcharp^es  on  certain  shipments  of  box  lum- 
ber from  various  Wisconsin  points  to  Wausau,  Wis.  The  charges  were 
paid  on  rates  in  effect  prior  to  the  rates  substituted  therefor  by  order 
of  the  Commission  in  Wisconsin  Box  Co.  ct  al.  v.  C.  M.  it  St.  P.  R.  Co. 
ct  al.  1909,  3  W.  R.  C.  R.  605.  Ilrld.  that  the  rates  exacted  were  un- 
usual and  exorbitant  and  that  the  reasonable  rates  for  such  shipments 
would  have  been  the  rates  established  by  the  order  of  the  Commission 
in  th(j  case  above  cited.  Refund  ordered.  Goodtoillie  Brothers  v.  C.  d 
N.  W.  R.  Co.  1910.  4  W.  R.  C.  R.  461,  462. 

46.  Petitioner  alleges  overcharges  on  certain  shipments  of  box  lum- 
ber from  various  Wisconsin  points  to  Wausau,  AVis.  The  charges 
were  paid  on  rates  in  effect  prior  to  the  rates  substituted  therefor 
by  order  of  the  Commission  in  Wisconsin  Box  Co.  et  al.  'v.  C.  Af.  d  t^t. 
P.  R.  Co.  ct  al.  1909.  3  W.  R.  C.  R.  605.  Held,  that  the  rates  exacted 
were  unuFual  and  exorbitant  and  that  the  reasonable  rates  for  such 
shipments  would  have  been  the  rates  established  by  the  Commission 
in  the  case  above  cited.  Refund  ordered.  Goodwillic  Brothers  v.  C. 
M.  ct  »t.  P.  R.  Co.  1910,  4  W.  R.  C.  R.  463,  464. 

47.  Petitioner  alleges  overcharges  on  six  shipments  of  lumber  from 
Rhlnelander  to  Wausau,  Wis.  The  respondent  carrier  ej^acted  the 
rates  in  effect  prior  to  the  rates  substituted  therefor  by  order  of  the 
Commission  in  Wisconsin  Box  Co.  ct  al.  v.  C.  M.  <0  fit.  P.  R.  Co.  et  al. 

1909.  3  W.  R.  C.  R.  60.5.  Held,  that  the  rates  exacted  were  unusual 
and  exorbitant  and  that  the  reasonable  rate  for  such  shipments  would 
have  been  that  established  by  the  Commission  in  the  case  above 
cited.     Refund  ordered.     Wisconsin  Box  Co.  v.  C.  M.  <C-  8t.  P.  R.  Co. 

1910,  4  W.  R.  C.  R.  768,  769. 

Befund  from  excess  charge  ordered  on  hasis  of  a  reasonable 
rate  suhscqucntly  made  effective. 

48.  Petitioner  alleges  exorbitant  charges  on  certain  shipments  of 
logs  from  Peterson's  Spur  to  Ashland.  Wis.  The  rate  contended  for 
was  made  effective  after  the  shipments  had  moved.  Held,  that  the 
rate  charged  was  unusual  and  exorbitant  under  the  circumstances  and 
that  the  reasonable  rate  for  the  transportation  services  rendered  would 
have  been  $1.25  per  1000  feet.  Refund  ordered.  Unifcrm  Stave  d 
Package  Co.  v.  C.  S\  P.  M.  d-  O.  R.  Co.  1909.  4  W.  R.  C.  R.  193,  194. 

49.  Petitioner  alleges  excessive  and  discriminatory  charges  on  cer- 
tain shipments  of  logs  from  Heafford  .Tct.  to  Wausau,  Wis.  The  rate 
contended  for  was  made  effective  after  the  shipments  had  moved. 
Held,  that  the  rate  exacted  was  exorbitant  and  that  the  reasonable 
rate  for  such  shipment  would  have  been  1.8  cts.  per  100  lbs..  In  ac- 
cordance with  the  tariff  now  in  effect.  Refund  ordered.  Manson  d 
Wcinfcld  V.  C.  M.  cf  St.  P.  R.  Co.  1909.  4  W.  R.  C.  R.  362.  363. 

50.  Petitioner  alleges  overcharges  on  two  shipments  of  wood  bolts 
from  Ashland  to  Washburn.  Wis.  The  respondent  carrier  exacted  the 
Wisconsin  lumber  distance  rate.  The  sneciflc  commodity  rate  con- 
tended for  was  made  effective  after  the  shipments  had  moved.  Held, 
that  the  rate  exacted  was  unusual  and  exorbitant  and  that  the  reason- 
able rate  for  such  shipments  would  have  been  the  rate  of  1  ct,  per 
cwt.,  minimum  $5  ner  car,  su^sequently  made  effective  by  the  carrier. 
Refund  ordered.  Kenficld  <C-  Lamoreanx  v.  C.  St.  P.  M.  d  O.  R.  Co. 
1910,  4  W.  R.  C.  R.  465,  466. 

51.  Petitioner  alleges  unreasonable  charges  on  shipments  of  logs 
from  Velasco  to  Merrill,  Wis.  The  rate  contended  for  was  mad^ 
effective  after  the  shipments  had  moved.  Held,  that  the  rate  exacted 
was  excessive  and  that  the  reasonable  rate  for  such  shipments  would 
have  been  $1.00  per  thousand  feet,  subsequently  made  effective.  Refund 
ordered.     Wright  Lumber  Co.  v.  C.  M.  A  St.  P.  R.  Co.  1910,  4  W.  R.  C. 
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Refunds  ordered  on  specific  shipments. 
Refund  on  shipments  of  barley,  see  anU\  9,  30. 
Refund  on  shipment  of  beer,  sec  ante,  18,  19,  35. 
Refund  or  shipments  of  beer  packages,  see  ante,  23. 
Refund  on  shipment  of  bolts,  sec  antr,  n,  50. 
Refund  on  shipment  of  bottle  wrappers,  see  ante,  8. 
Refund  on  shipment  of  box  lumber,  see  ante,  36-40,  42-46. 
Refund  on  shipment  of  brick,  see  ante,  33. 
Refund  on  shipment  of  cedar  posts,  sec  ante,  24. 
Refund  on  shipment  of  cheese  boxes,  see  ante,  29. 
Refund  on  shipment  of  coke,  see  ante,  17. 
Refund  on  shipment  of  construction  material,  see  ante,  13. 
Refund  on  shipment  of  cordwood,  see  ante,  6. 
Refund  on  shipment  of  corn,  see  ante,  21. 
Refund  on  shipment  of  empty  beer  packages,  see  ante,  23. 
Refund  on  shipment  of  empty  cheese  boxes,  see  ante,  29. 
Refund  on  shipment  of  flux  stone,  see  ante,  16. 
Refund  on  shipments  of  grain,  see  ante,  9,  12,  30. 
Refund  on  shipment  of  logs,  sec  ante,  7.  14.  20,  48,  49,  51,  post,  52. 
Refund  on  shipment  of  lumber,  sec  ante,  1.5,  27,  31,  32,  36-47. 
Refund  on  shipment  of  motor  boat,  see  ante,  26. 
Refund  on  shipment  of  posts,  see  an*e,  24. 
Refund  on  shipment  of  pulp,  see  ante,  28. 
Refund  on  shipments  of  rye.  see  ante,  9. 
Refund  en  shipment  of  scrap  iron,  sec  ante,  10. 
Refund  on  shipment  of  springs,  see  ante,  22. 
Refund  on  shipment  of  stone,  sec  ante,  16. 
Refund  on  shipment  of  tan  bark,  see  ante,  25. 
Refund  on  shipment  of  vehicle  springs,  see  ante,  22. 
Refund  on  shipment  of  wood,  see  ante,  6,  34. 
Refund  on  shipment  of  wood  bolts,  see  ante,  11,  50. 
Refund  en  shipment  of  wood  pulp,  see  ante,  28. 
Refund  on  shipment  of  wrappers,  see  ante,  8. 

Refunds,  petitions  for,  dismissed. 

Petition  for  refund  on  shipment  of  beer  dismissed,  see  ante,  18. 
Petition  for  refund  on  shipment  cf  tan  bark  dismissed,  see  ante,  25. 

Refunds  under  eh.  271,  Laws  of  1909, 
Refund  on  shipment  of  bolts,  see  post,  52. 
Refund  on  shipment  of  logs,  see  ante,  14;  post,  52. 
Refund  on  shipment  of  lumber,  see  ante,  15. 

52.  Petitioner  filed  a  claim  for  refund  for  excessive  charges  on  vari- 
ous shipments  of  logs  and  bolts  from  various  stations  in  Wisconsin  to 
Two  Rivers.  Such  claim  was  filed  under  and  pursuant  to  ch.  271.  Laws 
of  1909.  After  an  investigation  of  the  claim,  and  in  conformity  with 
the  agreement  of  the  parties,  it  was  held,  that  the  charges  exacted  are 
unusual  and  exorbitant.  Refund  is  authorized  under  ch.  271,  Laws  of 
1909.  Two  Rivers  Woo(l*'nware  Co.  v.  C.  cG  N.  W.  R.  Co.  1909,  4  W.  R. 
C.  R.  355. 
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Property  cmploijid  in  public  ulilitics — Owner  cntiihd  to  rci- 
sonahlc  return. 

1.  Under  the  law  public  ulilitus  arc  entitled  to  reasonable  returns 
upon  a  fair  valuation  of  their  plants,  pi'ovidcd  such  returns  may  be 
had  under  fates,  for  the  services  rendered,  that  are  reasonable  in 
other  respects.  In  re  Application  Ntrth  Mihvaulcrc  Light  d-  Powtr 
Co.  1909,  4  W.  R.  C.  R.  89,  97. 

2.  Every  public  utility  is  entitled  to  a  reasonable  return  upon  lis 
investment,  provided  its  rates  do  not  exceed  the  bounds  of  reasonable- 
ness.    Davis  c:  al.  v.  Wis.  Trl.  Co.  1909.  4  W.  R.  C.  R.  370,  37.5. 

Rate  of  return  on  investments  in  a  piihlic  or  qnasi-pHblic  vn- 
terjyrise — Desirability  of  *^ margin'*  between  gross  rev- 
enues and  the  aggregate  of  operating  e.rpen.^es  and  fixrd 
charges. 

3.  "In  determining  whether  or  not  the  order  of  the  Commission  is 
unreasonable,  it  must  also  be  considered  that  every  unnecessary  bur- 
den imposed  upon  the  railroad  impairs  its  net  receipts  and  diminishes 
that  margin,  if  there  be  one,  between  the  amount  sufficient  to  insure  a 
fair  return  on  the  value  of  its  property,  plus  the  amount  of  its  fixed 
cliarges  and  operating  expenses,  and  its  gross  receiots.  In  this  mar- 
gin the  public  and  the  railroads  are  interested,  because  it  is  only 
when  this  exists  that  betterments  in  construction  or  improvements  in 
service  not  imperative  or  IndispensaMe,  or  reduction  in  rates,  will 
ordinarily  be  voluntarily  made  by  the  railroad  or  can  ordinarily  be 
ordered  or  enforced  by  the  Commission.  We  are  not  now^  speaking  of 
those  extreme  cases  where  the  public  duty  must  be  discharged  what- 
ever the  financial  consequences  to  the  railroad.  Covington  <f  hexing- 
ion  Turnpike  Road  Co.  v.  landlord.  1896,  164,  U.  S.  578,  17  Sup.  Ct. 
198,  and  cases  in  Rose's  Notes;  3  Cook,  Coi-p.  (4th  ed.)  sees.  900,  901, 
and  cases  in  notes.  But  in  ordinary  cases  to  waste  this  margin  is  to 
waste  the  fund  in  which  the  whole  public  is  interested.  This  should 
never  be  done  for  the  benefit  of  the  few  as  against  the  interests  of  the 
many.  It  is  also  to  be  considered  that  this  margin  ought  not  ordi- 
narily to  be  exhausted  or  swept  away  by  orders  or  requirements  of  the 
Railroad  Commission  as  fast  as  accumulated,  because  human  nature 
or  railroad  nature  is  such  that  no  one  will  long  economize  on  onerat- 
ing  or  other  expenses  if  h^'s  economy  only  furnishes  a  larger  bas's  for 
further  exactions."  (Minneapolis,  St,  P.  <G  S.  F(.  M.  H.  Co.  v.  Railroad 
Commission  of  Wisco7isin,  1908,  136  Wis.  146,  167.)  Payne  et  al.  v. 
Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  62-63. 

4.  "It  is  also  to  be  considered  that  this  margin  (between  the  amount 
sufficient  to  assure  a  fair  return  on  the  value  of  its  property  plus  the 
amount  of  its  fixed  charges  and  operating  expenses,  and  its  gross 
receipts)  ought  not  ordinarily  to  be  exhausted  or  swept  away  by  orders 
or  requirements  of  the  Railroad  Commission  as  fast  as  accumulated, 
because  human  nature  or  railroad  nature  is  such  that  no  one  will  long 
economize  on  operating  or  other  expenses  if  his  economy  only  furnishes 
a  larger  basis  for  further  exactions."  {MifineopoJis.  f^t.  P.  <(■  iS'.  S.  3/. 
R.  Co.  V.  Railroad  Commission  of  Wiseonsin.  1908,  136  Wis.  146.  168.) 
State  Journal  Printing  Co.  et  al.  v.  Madison  Gas  d-  Flectnc  Co.  1910, 
4  W.  R.  C.  R.  501,  625. 
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Kate  of  return  on  investments  in  a  public  utility  enterprise — 
De!i7'ahility  of  ^^margin^^  bctwctn  gross  revenues  and  the 
aggregate  of  operating  expenses  and  fixed  charges — Tele- 
phone utilities. 

5.  Even  though  the  patronage  and  revenues  of  a  telephone  com- 
pany remain  stable  and  business  Increase  in  times  of  depression,  the 
telephone  business,  in  the  present  state  of  the  art,  nevertheless  remains 
a  business  subject  to  great  risks  and  uncertainties.  There  can  be  no 
question  regarding  the  necessity  of  maintaining  a  margin  between  the 
gross  revenues  and  the  aggregate  of  operating  expenses  and  fixed 
charges  wherever  possible  in  order  that  contingencies  may  be  properly 
met  in  tfce  Interests  of  gocd  service.  Payne  ct  al.  v.  Wis.  Tel.  Co.  190^, 
4  W.  R.  C.  R.  1,  67. 

Rate  of  return  on  investments  in  a  public  utility  enterprise — 
Dependent  upon  particular  circumstances, 

6.  The  rate  of  return  which  must  or  should  be  allowed  on  whatever 
investment  n-ay  Ic  determined  to  exist,  obviously  depends  both  upon 
the  class  of  the  utility  enterprise — whether  gas,  electric,  water,  tele- 
phone, etc. — and  the  character  of  the  Individual  plant  and  the  circum- 
stances under  which  it  is  operated  within  the  class.  Payne  et  al.  v. 
Mns.  Tel.  Co.  1909,  4  W.  R.  C  R.  1,  63. 

Rate  of  return  on  investments  in  a  public  utility  cnterp^'ise — 
Stability  of,  under  Public  VtilitieH  Law. 

7.  There  Is  every  reason  to  believe,  what  the  testimony  in  this  case 
suggests,  that  the  operation  of  the  Public  Utilities  Law  will,  eventually, 
result  in  greater  stability  in  the  investment  in  public  utility  enter- 
prises, and  that  this  will  te  followed  by  a  relatively  lower  rate  of  inter- 
est, may  be  reasonably  expected  from  the  nature  of  the  competitive 
forces  operating  upon  capital.  However,  until  experience  has  actually 
demonstraiea  it,  at  least  en  a  limited  scile,  no  action  of  far  reaching 
consequences  can  be  prudently  and  justly  based  upon  it.  Payne  et  al. 
V.  Wis.  Tel.  Co:  1909,  4  W.  R.  C.  R.  1,  63-64. 

Relation  of  nominal  return  to  capitalization — Addition  of  in- 
tangible lvalue  to  capita ization. 

8.  Obviously  the  nominal  rate  of  return  will  decrease  as  the  amount 
of  "intangibles*'  added  to  the  canital  is  increased  and  if  enough  is  added, 
net  returns  will  apparently  disappear  entirely  and  nominal  deficits 
take  the  place  of  existing  rates  of  profit.  Payne  ct  al.  v.  Wis.  Tel.  Co. 
1909,  4  W.  R.  C.  R.  1,  65. 

What  constitutes  a  reasonable   return  for  public  utilities. 

9.  Under  the  laws  of  Wisconsin  public  utilities,  under  ordinary  con- 
ditions, are  entitled  to  earnings  for  their  services  that  will  yield  enough 
to  cover  operating  expenses,  including  depreciation  and  a  reasonable 
return  on  the  fair  value  of  the  property  actually  used  and  useful  for 
the  convenience  of  the  public,  ^tate  Journal  Printing  Co.  et  al.  v. 
Madison  Gas  «G  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  623. 

10.  Judicial  precedents  as  to  what  constitute  reasonable  rates  and 
returns  upon  investments  have  almost  uniformly  been  made  in  deter- 
mining only  whether  legislative  or  commission  action  should  be  over- 
thrown, or  IS  in  violation  of  constitutional  rights.  Ktate  Journal 
Printing  Co.  ct  al.  v.  Madison  Gas  (C-  Electric  Co.  1910,  4  W.  R.  C-  R. 
501,  624. 
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11.  The  statutes  provide  that  the  rates  of  return  upon  the  invest- 
ment must  be  reasonable,  but  do  not  specifically  state  what  the  reai- 
Eonable  rate  should  be.  Thry  further  provide  that  it  is  the  duty  of 
this  Commission  to  enforce  these  statutes,  or  to  determine  the  rea- 
sonable rate.  Tte  decisions  of  the  court  are  confined  to  the  deter- 
mination as  to  \vhether  the  rates  thus  found  ^y  this  Commission  are 
reasonalle  or  whether  they  violate  constitutional  rights.  Whi'«' 
neither  the  statutes  nor  the  decisions  are  thus  furnishing  specific 
directions  for  the  guidance  cf  the  Commission  in  carrying  out  its 
duties,  thry  contain  certain  lules  which,  in  a  general  way,  limit  ihi» 
range  within  which  the  reasonable  rate  should  be  found.  State  Jour- 
nal Printing  Co.  ct  al.  r.  Madison  Gas  d-  Elcrtrlv  Co.  1910,  4  W.  R.  C-  K. 
501,  624-625. 

12.  Ordinarily  the  late  of  return  or  the  rates  for  services  that  are 
reasonable  to  the  utility  are  also  reasonable  to  the  consumers.  When 
consumers  secure  these  services  at  rates  that  only  cover  operating  ex- 
penses, including  depreciation  and  a  fair  rate  of  return  on  the  Invest- 
ment, they  are  obtaining  the  ser\ice  at  as  low  a  late  as  under  norma', 
(unditions  they  (an  reasonably  expect.  But  there  may  be  exceptions  to 
this.  There  may  be  utilities  which  are  operating  under  such  condi- 
tions that  no  rates  that  can  to  collected  from  the  consumers  would  te 
sufficient  to  meet  the  above  named  charges,  'n  fact,  such  utilities  are 
met  with  more  frequently  than  might  be  expected.  This  unfortunate 
situation  may  be  due  to  a  lack  of  a  sufficient  numcer  of  customers,  to 
mistakes  in  construction  and  rxcesFive  cost  of  the  same,  and  to  many 
other  causes.  Such  utilities,  in  order  to  be  paying  concerns,  would 
require  higher  rates  for  their  services  than  their  customers  are  will- 
ing to  pay  rather  than  forego  such  services,  and  the  collection  of  sucti 
rates  is.  of  course,  out  of  the  question.  Utilities  of  which  this  is  tri"^ 
cannot  be  subject  to  any  general  rules.  They  can  be  dealt  with  only 
in  the  light  of  the  conditions  which  surround  them.  State  Jonmal 
Printing  Co.  ct  al.  v.  Madis'.n  Ccs  d  Electric  Co.  1910,  4  W.  R.  C.  R. 
501.  625-626. 

13.  Under  present  industrial  conditions  the  best  interests  of  society, 
as  a  whole,  arc  subserved  when  the  share  of  each  factor  of  production  ih 
high  enough  to  earse  a  fiee  and  unrestricted  flow  of  labor,  capital  and 
business  ability  into  the  various  utiltics.  If  wages,  interest  and  profits 
are  not  high  enougih  to  attract  the  factors  which  they  represent,  then 
these  factors  \\  ill  not  enter  the  utility  business.  The  result  of  this  is 
clear.  If  either  or  all  of  the  factors  refuse  to  enter  this  field,  then  no 
service  of  the  kind  thes?  utilities  render  will  be  furnished,  and  the 
people  may  have  to  forego  what  may  have  become  necessities  to  them. 
In  order  to  oMain  svch  service,  therefore,  it  is  absolutely  necessar)' 
that  the  vor'^s  paid  should  be  high  enough  to  attract  competent  work- 
men, suoerinrcndenco  and  management;  that  the  interest  paid  on  the 
capital  legitirrately  invested  should  be  sufficient  to  attract  the  necessar}* 
capital  into  these  enterprises:  and  that  the  speculative  and  other  gains 
should  be  hi*:?h  enor.gh  to  induce  employers  to  enter  these  industries  as 
CO  ordinators  of  the  other  factors  of  production  therein  and  as  assumers 
of  all  risks  and  rrgpcnsiMlitics  that  are  involved  in  their  operation. 
From  these  facts  theie  is  no  escape.  From  this  it  also  follows  that  the 
rates  fl^:ed  for  the  services  rendered  by  such  utilities  must,  in  the  long 
run,  be  high  enough  to  attract  the  various  factors  of  production,  or  to 
induce  the  en^oloyer  to  enter  such  enterprises  and  to  become  re- 
sponsible for  the  risks  that  are  involved.  State  Journal  Printing  Co.  f< 
al  V,  Madison  Gas  d-  Electric  Co,  19 JO,  4  W,  fl,  Q,  Ji,  501,  648-649, 
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What  coHhtiiutcs  a  reasonable  return  for  imhlic  ulilities — Re- 
turn for  interest  and  profits. 

14.  Whatever  rate  of  return  may  be  determined  upon,  this  rate  must 
he  sufficient,  under  all  the  circumstances,  in  each  case  to  attract  capi- 
tal to  that  individual  or  class  of  enterprise.  It  is  almost  common- 
place to  state  that  capital  is  subject  to  the  accepted  laws  of  compe- 
tition, and  that  the  gross  rate  of  return  which  it  can  command  depends 
upon  competitive  forces.  The  competition  of  capital  among  dififerenl 
industries  and  localities  in  the  same  country,  as  well  as  the  compe- 
tition of  capital  among  foreign  countries,  is  well  understood.  These 
national  and  international  competitive  forces  control  the  rate  of  In- 
terest everywhere,  including  Wiscoiusin.  What  the  particular  rate  of 
interest  is  or  will  be,  is  purely  a  matter  of  experience.  The  money 
market  reflects  and  determines  it.  There  are  great  demands  for  in- 
vestment funds  in  the  Orient,  Africa,  South  America,  in  the  Islands  of 
the  Pacific  Ocean,  in  Alaska,  in  the  West  Indies  and  other  places,  not 
to  speak  of  demands  at  home.  Wisconsin  cannot  segregate  itself  and 
stand  in  isolation  as  if  exempt  from  these  forces.  It  is  fully  and  com- 
pletely subject  to  them.  One  of  these  forces  which  is  active  in  Wis- 
consin, but  not  in  n.any  other  localities,  is  the  Public  Utilities  Law. 
Payne  ct  al.  v.  Wis.  Teh  Co.  1209,  4  W.  R.  C.  R.  1,  63. 

15.  The  rate  of  interest  upon  the  investment  that  should  be  allowed 
for  public  utilities  is  a  question  that  largely  depends  upon  the  condi- 
tions by  which  each  plant  is  surrounded.  Undertakings  of  this  char- 
acter are  not  subject  to  the  ordinary  competitive  conditions  ana  this 
tends  to  materially  reduce  the  risks  of  the  business^  The  risks  In- 
volved are  among  the  elements  upon  which  the  rate  of  interest  ordi- 
narily depends.  Where  the  risks  are  great,  the  rate  of  interest  is 
usually  high;  where  the  risks  are  lower,  the  interest  rates  are  also, 
lower.  This  is  as  true  for  risks  due  to  competition  as  for  risks  due  to 
other  factors.  In  view  of  these  facts  it  ^Aould  seem  that  the  utilities 
of  the  kind  involved  here  are  not  entitled  to  as  high  rates  of  interest  as 
ordinary  industrial  and  commercial  enterprises  that  are  operating 
under  competitive  conditions.  Under  the  law.  however,  public  utilities 
are  entitled  to  reasonable  returns  upon  a  fair  valuation  of  their  plants, 
provided  such  returns  may  be  had  under  rates,  for  the  services  ren- 
dered, that  are  reasonable  in  other  respects.  In  re  Application  North 
Milwaukee  Light  d-  Pc«'t  Co.  1909,  4  W.  R.  C  R.  89,  97. 

16.  The  rate  that  may  be  considered  a  reasonable  return  for  Interest 
and  profits  on  the  investment  undoubtedly  varies  ^\ith  the  circumstan- 
ces. Generally  speaking,  however,  it  can  perhaps  be  said  that  under 
normal  conditions  it  consists  of  the  ordinary  rates  for  capital  similarly 
invested,  and  that  are  sufficiently  high  to  encourage  investors  to  enter 
such  enterprises.  Such  rates  are  largely  a  question  of  fact,  and  the 
Commission,  in  determining  the  same,  finds  it  necessary  to  examine  the 
testimony  upon  these  points  as  well  as  many  other  facts  that  throw 
light  thereon.  State  Journal  Printing  Co.  et  al.  v.  Madison  Gas  d  Elec- 
tric Co.  1910.  4  W.  R.  C.  R.  501,  626. 

17.  While  public  utilities  are  subject  to  many  conditions  that  tend  to 
increase  the  risks  under  which  their  business  is  carried  on,  they  are 
also  afforded  a  great  deal  of  protection  that  is  of  considerable  value  to 
the  investors.  This  protection  has  its  source  partly  in  legal  provisions, 
and  partly  in  the  fact  that,  after  all,  such  utilities  are  natural  monopo- 
lies and  are  engaged  in  furnishing  services  which  have  practically  be- 
come necessities  and  for  which  there  appear  to  be  no  effective  substi- 
tutes. While  the  investors  in  gas  and  electric  light  plants  are  exposed 
to  certain  hazards  or  risks,  these  risks,  while  greater  than  the  risks 
which  obtain  for  money  placed,  say,  in  trust  companies  and  good 
mortgages,  are  not,  on  the  whole,  as  great  as  those  which  obtain  In 
ordinary  competitive  enterprises.  State  Journal  Printing  Co.  ct^.  v.  t 
Madison  Gas  tS  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  632.     igitizedby  VjOOglC 
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18.  The  ratps  of  roturn  upon  the  investment  are  usually  divided  into 
interest  which  goes  to  those  who  furnish  the  capital,  and  proflcs  wnicn 
go  to  those  wlio  assume  the  rcspcnsibility  and  direction  of  the  buslness. 
The  rate  of  interest  depends  upon  the  supply  and  demand  for  capital 
and  is,  therefore,  lower  where  the  risks  are  low  and  where  the  troubles 
involved  in  looking  after  tie  investments  are  small,  than  where  these 
elements  are  greater.  That  this  should  be  the  case  is  only  natural,  for 
fe«v  are  willing  to  assume  risks  and  responsibilities  unless  they  are  com- 
pensated therefor  in  some  form,  or  unless  the  prospects  for  such  com- 
pensation are  fairly  good.  There  are  other  factors  than  those  given 
which  also  affect  the  rate  of  inteiest,  such  as  the  readiness  with  which 
money  may  be  withdrawn,  the  location  and  nature  of  the  industries, 
etc.,  which  have  been  fully  described  in  other  decisions,  but  these  aie, 
perhaps,  in  most  instances,  of  smaller  importance.  State  Journal  Print- 
ing  Co.  ct  al.  v.  Madis(,n  Gas  d-  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  633. 

19.  Interest  is  justifiaMe  because  of  the  importance  o*"  caj)iial  in  pro- 
duction, and  necessary  because  without  it  capital  cannot  be  had  for 
industrial  and  commercial  purposes.  The  rate  of  interest,  as  deter- 
mined ly  economic  forces  over  which  the  individual  borrowers  have 
little  or  no  control,  and  the  effect  of  these  forces,  are  often  best  meas- 
ured by  the  prevailing  rate  in  the  various  undertakings  where  money 
is  obtained  on  the  best  tern's  that  can  be  had.  These  terras,  in  such 
cases,  usually  take  into  account  the  risks  involved,  the  trouble  in  look- 
ing after  the  loans,  the  readiness  ty  which  the  loans  can  be  converted 
into  cash  or  withdrawn,  and  other  factors  that  affect  the  rates  of  in- 
terest. State  Jovrnal  Friniivg  Co.  et  al.  v.  Madison  Oas  &  Electric  Co, 
1910,  4  W.  R.  C.  R.  501.  634. 

20.  The  profits  of  a  business  consist  of  the  balance  between  the  sum 
of  all  expenses  and  the  total  income  of  a  business.  In  other  words, 
it  is  made  up  of  the  differenco  between  the  sum  of  the  rent,  interest, 
wages  and  other  items,  such  as  taxes,  etc.,  and  the  total  gross  receipts. 
This  difference  is  the  last  share  of  the  total  income,  the  share  of  that 
factor  or  of  those  who,  in  the  full  sense,  are  responsible  for  the  enter- 
prise. This  share,  unlike  the  other  shares,  is  not  fixed.  It  simply  con- 
sists of  what  is  left  after  all  other  claims  hav?  been  satisfied.  Rent 
and  interest  are  usually  fixed  at  a  certain  rate  annually,  and  this,  in  a 
sense,  is  also  true  of  wages,  salaries  and  other  expenses.  At  any  rate, 
these  amounts  are  fixed  in  advance  and  are  paid  by  the  employers  or 
by  those  who  carry  en  the  business,  out  of  the  gross  receipts.  The 
amount  left,  however,  after  these  shares  have  been  satisfied,  belongs  to 
the  employer  and  represents  his  share,  or  the  profits  of  the  business. 
If  the  balance  left  for  such  profits  is  large,  then  the  rate  of  profit  is 
also  large,  and  vice  versa.  In  some  cases  the  profits  are  figured  on  the 
sales  or  on  the  turnovers;  in  other  cases,  again,  on  the  yearj  but  thr 
most  common  basis  of  measurement  is  the  investment,  or  the  same 
basis  upon  which  interest  is  measured.  Interest  and  profits  are  thus 
often  measured  upon  the  same  lasis,  and  one  reason  for  this  would 
seem  to  be  found  in  the  fact  that  earlier  writers  on  economics  did  not 
always  draw  any  clear  distinctions  between  these  two  elements.  State 
Journal  Printing  Co.  et  al.  v.  Madison  Oas  d-  Electric  Co.  1910,  4  W.  R. 
C.  R.  501,  634-63.'). 

21.  Profits  are  now  acknowledged  to  be  a  peculiar  form  of  income 
which,  while  they  differ  from  rent,  wages  and  interest,  occupy  about 
the  same  rank  when  it  comes  to  their  fundamental  importance.  Profits 
are  a  surplus  over  and  above  the  expenses  of  production.  They  are 
usually  identified  as  the  balance  left  over  after  the  claims  of  all  other 
factors  have  been  satisfied,  and  as  the  income  that  goes  to  those  who 
carry  on  the  business.  Profits,  being  a  surplus,  are  not  determined 
by  any  one  set  of  principles.  They  are  the  result  of  the  many  forces 
that  affect  the  prices  at  which  the  products  sell  as  well  as  the  cost  at 
which  they  are  produced.    In  a  general  way,  however,  it  can  perhaps 
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be  said  that  profits  are  made  up  of  the  wages  of  managements,  of  specu- 
lative gains  from  the  risks  which  have  to  be  assumed,  and  of  gains 
such  as  depend  on  chance  rather  than  foresight,  and  of  gains  due  to 
power  of  bargaining  and  other  conditions  of  this  nature,  Including 
monopoly  powers,  htatc  Journal  Frinting  Co.  et  al.  t\  Madison  iia«  dc 
Electric  Co.  1910,  4  W.  R.  C.  R.  501,  636-637. 

What  constitutes  a  reasonable  return  for  public  utilities — Re- 
turn for  profits — Gains  du^  to  chance. 

22.  Profits  often  also  contain  other  elements  of  gain,  such,  for  in* 
stance,  as  are  derived  from  unforeseen  and  fortuitous  circumstances. 
These  gains  would  rather  seem  to  be  the  result  of  cnance.  They  de- 
pend upon  sudden  changes  in  the  demand,  temporary  shortage  of  goods 
on  the  part  of  competitors,  and  other  conditions  of  this  nature,  rather 
than  on  foresight  and  good  business  judgment.  Such  gains,  neverthe- 
less, are  often  of  considerable  importance  and  may  be  of  material  aid 
in  the  success  of  an  enterprise,  i^tate  Journal  Printing  Co.  et  al.  v. 
Madison  Qas  d-  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  648. 

What  constitutes  a  reasonable  return  for  public  utilities — Re- 
turn for  profits — Gains  of  bargaining, 

23.  Profits  often  contain  an  element  of  gain  derived  from  superior 
power  of  bargaining.  The  gains  of  bargaining  are  also  often  of  the 
greatest  Importance.  They  consist  of  the  ability  to  buy  at  the  lowest 
and  sell  at  the  highest  possible  prices.  In  actual  practice  it  often  hap- 
pens that  the  shrewder  one  of  the  bargaining  parties  can  sell  for  higher 
than  his  lowest  price  and  buy  for  lower  prices  than  those  he  might 
have  been  ready  to  pay,  and  that  his  advantages  In  these  respects  are 
simply  due  to  the  fact  that  he  has  the  ability  to  drive  the  closest  bar- 
gains. These  powers  may  he  due  to  greater  natural  capacity,  to  better 
and  more  complete  Information  upon  the  matters  involved,  and  to  sev- 
eral other  causes.  In  any  event,  it  Is  a  valuable  power  to  possess  as  it 
frequently  leads  to  considerable  increases  in  the  profits  of  a  business. 
l!^tate  Journal  Printing  Co.  et  al.  v.  Madison  Qas  tf-  Electric  Co.  1910, 
4  W.  R.  C.  R.  501,  648. 

What  constitutes  a  reasonable  return  for  piMic  utilities — Re- 
turn for  profits — Speculative  gains  from  risk  assumed. 

24.  There  are,  in  public  utilities  as  well  as  in  other  industries,  other 
than  competitive  risks.  In  the  construction,  and  operation  of  such 
plants  many  accidents  may  be  met  with  and  many  mistakes  may  occur. 
While  some  of  these  might  have  been  foreseen  and  prevented,  others 
may  be  beyond  human  intelligence  and  grasp.  Many  i»xamples  oi  this 
might  be  mentioned.  Such  plants  may  also  be  injured  by  the  diversion 
of  the  growth  of  the  city  in  a  different  direction  from  that  expected 
when  the  plants  were  built;  by  the  failure  of  the  city  to  grow  as 
rapidly  as  expected  or  as  rapidly  as  the  plant  had  made  preparations 
for;  by  the  failure  of  the  city  to  grow  at  all,  as  well  as  by  decreases  In 
its  population  and  industries;  by  actions  of  the  local  and  other  authori- 
ties by  which  unprofitable  extension  may  be  required,  the  rates  reduced, 
or  other  burdens  imposed,  as  public  utilities  usually  have  to  furnish 
adequate  service  whether  it  is  paying  or  not.  In  the  case  of  such 
losses  the  owners  or  employers  are  the  first  to  suffer,  as  their  share  of 
the  proceeds  is  not  fixed  but  has  to  take  what  is  left  after  the  other 
claims  have  been  met.  Wages,  salaries,  supplies,  taxes,  interest  on  the 
bonds  or  notes,  etc.,  must  be  paid  by  the  employers  or  the  business  will 
stop  or  go  into  receiversliip.  If  the  earnings  are  only  large  enough  to  t 
cover   tliese   outlays,   the  employer   will   have   to   go   without   his  pay.)QlC 
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There  is  no  escape  from  this.  In  view  of  these  and  other  facts,  it  Is 
clear  that  public  utilities  aie  not  entirely  exempted  from  risks,  and 
tliat,  therefore,  there  is  a  speculative  feature  about  them  for  which  their 
o^neis  are  entitled  to  something  in  the  way  of  speculative  gains. 
State  Journal  Printing  Co.  ct  al.  v.  Madison  Oas  dc  Electric  Co.  1910, 
4  W.  R.  C.  R.  501.  644-645. 

25.  To  state  even  approximately  what  the  speculative  gains  or  the 
compensations  for  the  risks  which  employers  assume  for  society  should 
amount  to  in  the  various  industries,  is,  of  course,  difficult.  The  data 
so  far  collected  upon  these  points  are  not  as  complete  as  they  might  be. 
Comparatively  few  enterprises  issue  regular  reports  showing  their 
earnings  and  expenses  in  detail.  Those  which  issue  such  reports 
usually  show  the  total  profit  in  a  lump  sum,  making  no  attempt  to 
separate  this  item  among  its  constituent  elements.  In  fact,  the  classi- 
fication of  the  various  property  earnings,  expense  and  other  items  on 
the  records  of  most  enterprises  is  quite  likely  to  differ  from  the  clas- 
sification of  these  elements  by  economists.  But  while  all  this  is  true,  it 
is  nevertheless  a  fact  that  there  aie  few  elements  in  any  business  con- 
cerning which  fairly  reliable  infcrmaticn  cannot  be  had  if  the  proper 
efforts  are  made  to  obtain  them.  A  clcse  study  and  observation  of  the 
actual  facts  in  the  business  world,  as  \\e\\  as  of  the  reports  in  which 
the  results  of  the  various  business  operations  are  summarized,  can 
hardly  fail  to  throw  a  groat  deal  of  light  upon  questions  of  this  charac- 
ter. State  Journal  Printing  Co,  ct  al.  r.  Madisun  Gas  <G  Electric  Co. 
1910,  4  W.  R.  C.  R.  501,  645. 

What  constitutes  a  reasonable  return  for  public  utilities — Re- 
turn for  profits — Speculative  gains  from  risks  assumed — 

C 0)71  petit ive  risks. 

26.  The  greatest  risks  usually  prevail  in  competitive  undertakings. 
In  industries  where  certain  monopoly  conditions  prevail,  such  as  pub- 
lic utilities,  competitive  risks  are,  of  couise,  of  much  smaller  impor- 
tance. In  such  industries  the  supply  is  under  ccntrol  and  there  is  no 
direct  competition  in  the  sa*  of  their  products  or  services.  There  ara, 
of  couise,  exceptions  to  this,  but  these  are  not  frequent,  nor  often  seri- 
ous or  permanent.  But  when  direct  competition  exists  between  such 
utilities,  it  is  in  the  very  nature  of  things  most  destructive.  It  means 
serious  losses  to  all  the  competitors,  and  if  continued  for  some  time, 
ruin  to  one  or  the  other.  It  is  for  these  reasons  that  such  competition 
is  usually  shortlived,  and  that  it  soon  ends  either  in  the  consolidation 
of  the  competing  companies  or  in  agreeiuents  between  them  of  some 
sort,  under  which  pricts  are  restored  and  maintained.  But  as  said, 
such  conditions  arc  now  not  very  frequent.  State  Journal  Printing  Co. 
ct  al.  V.  Madison  Gas  tC-  Electric  Co.  1910,  4  W.  R.  C  R.  501,  643-644. 

27.  In  monopolistic  industries  the  average  profits  are  often  greater 
than  in  competitive  ones.  That  this  should  be  the  case  is  only  natural, 
for  the  former  control  the  supply  of  their  products  and  are.  therefore, 
quite  generally  in  position  to  charge  such  prices  for  the  same  as  will 
yield  the  greatest  net  returns.  In  fact,  the  chief  peculiarity  of  mo- 
nopoly prices  is  found  in  the  (ontrol  which  monopolies  have  over  the 
supply.  In  other  words,  the  former  are  governed  through  the  control 
of  the  latter.  In  competitive  industries  the  magnitude  of  the  profits 
depends  upon  the  managing  ability,  foresight,  bargaining  skill,  and 
good  fortune  of  the  employers.  In  monopolistic  industries  profits  rest 
on  these  qualities  as  well  as  en  an  additional  element  which  is  of  the 
greatest  importance,  namely,  the  ability  of  the  monopolist  to  control 
the  supply,  which  usually  results  in  fixing  prices  at  the  point  where, 
as  said,  they  will  yield  the  highest  net  profits.  Competitive  profits 
tend  toward   the  minimum;    monopoly  profits   tend   toward.  the^Tmaxi 
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mum.  The  latter  profits  are  also  apt  to  have  greater  stability  than  the 
former.  This  applies,  in  vaiying  degiees,  to  all  kinds  of  monopoly  ad- 
vantages, or  to  public  utility  corporations  as  well,  to  gocd  will,  patent 
rights  and  other  privileges  of  this  character,  titate  Journal  Printing 
Co.  ct  al.  V.  Madison  Gas  d  EUctric  Co.  1910,  4  W.  R.  C.  R.  501,  64,1-646. 

^yhat  constitutes  a  reasonable  return  for  puhlie  tifilities — He- 
turn  for  profits — Wages  of  management. 

28.  The  wages  of  management  and  superintendence  are  often  in- 
cluded in  the  operating  expenses.  This  is  t specially  true  of  public 
utilities  and  of  most  other  corporations.  When  the  wages  so  paid  in- 
clude full  compensation  for  such  technical  skill  and  ability  of  manage- 
ment, Including  the  work  of  planning  the  operations  and  their  ultimate 
direction  as  may  be  required,  and  when  this  compensation  Is  included  in 
the  operating  expenses,  then  it  is  also  clear  that  it  should  not  also  be 
included  e^se^here  among  the  outlays  or  under  any  other  head.  Thus, 
if  the  cost  of  toth  superintendence  and  management  Is  included  as 
wages  or  salaries  in  general  expenses,  the  balance  tetwc3n  the  outlays 
and  the  receipts  of  a  plant  need  not  be  large  enough  to  cover  these 
costs.  There  are  many  cases,  however,  where  all  of  these  costs  are  not 
charged  directly  to  what  Is  termed  the  cost  of  operation.  Superin- 
tendence, for  instance,  may  be  charged  to  this  ccst,  while  management 
expenses  may  be  (ared  for  cut  of  profits.  Again,  a  part  of  these  Items 
may  go  into  operating  exijenses  and  the  remaining  p^rt  into  profits. 
Practices  in  this  respect  vaiy  greatly,  not  only  as  between  Industries, 
but  as  between  different  plants  in  the  same  industry.  Since  there  are 
variations  in  the  manner  in  which  these  costs  are  treated,  it  also  fol- 
lows that  before  any  hard  and  fast  ccndusicns  are  dra^n  from  the 
figures  given  in  the  financial  reports  of  such  enterprises,  it  is  neces- 
sary to  determine  their  practices  in  this  respect.  The  amount  of  work 
falling  upon  the  managcmeT.t  depends  largely  upon  the  investment,  the 
amount  of  business  that  is  dene  and  the  nature  of  the  same.  While 
there  are  great  variations  in  this  respect,  It  can,  perhaps,  be  slid  tnat 
the  amount  of  management  that  is  required  in  a  business  depends 
more  upon  the  circulating  than  on  the  fixed  capital.  In  industries 
where  the  proportion  of  the  former  Is  relatively  largo,  the  work  of  the 
management  is  also  relative'y  heavy,  and  vice  versa.  t<tatv  Journal 
frinting  Co.  (t  al.  v.  Madison  Gas  d-  hhcirir  Co.  1010,  4  W.  R.  C.  R.  501. 
637-638. 

29.  As  the  ccst  of  the  management  hears  a  somewhat  close  rclaticn 
to  the  work  that  is  required  of  it,  it  also  fellows  that  this  ccst  is  com- 
paratively low  where  ly  far  the  larger  proportion  of  the  investment 
consists  of  a  durable  and  easily  managed  plant  which  requires  but 
little  attention  after  it  lias  been  constructed  and  put  in  operation. 
In  su<h  industries  the  ccst  of  the  management  constitutes  often  only 
a  comparatively  small  part  of  the  total  cost  of  the  investment,  al- 
though this  is  not  arrays  the  idaticn  that  exists  hetween  this  cost 
and  the  value  of  the  prodiitts  of  such  utilities,  state  Journal  Print- 
ing Co.  ft  al.  V.  Madls(,n  Gas  <{•  FActtrit'  Vu.  llilO,  4  W.  R.  C.  R.  .lOl, 
638. 

RULES 

iS'rc  RK<;ri..\TioNs. 

SAFETY 

Jurisdiction  of  Commission  over  service  and  facilities  of  railroad  com- 
panies, safety  as  one  of  the  elements  of  reasonably  adequate  serv- 
ice, st'v  Railkhad  Commission,  8.  C^  \ 
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SCHEDULES 

Railway  rate  schedules,  see  SriiF.nui.Es  on  Tariffs. 

Train  schedules,  src  Tkaix  Sciikdiii.k». 

Utility  rate  schedules,  see  Schwjulks  for  Utiutiks. 


SCHEDULES  FOR  UTILITIES 

IN  GENERAL. 

Pnhlished  rules  governing  service  and  charges  must  he  applied 
impartially, 

1.  All  utility  companies  are  required  by  law  to  file  rules  and  regu- 
lations and  charges  governing  connections  with  consumers  and  every- 
thing related  thereto.  These  rules  and  charges  govern  in  all  cases, 
uuder  substantially  similar  conditions,  whether  the  applicant  for  serv- 
ice Is  an  entirely  new  or  a  former  patron  who  has  returned  to  the  com- 
pany. If  the  service  which  the  company  is  required  to  perform  for 
both  new  and  former  patrons  is  the  same,  the  charge  must  be  the  same. 
Any  variation  in  the  charge,  assuming  similar  conditions,  would  be 
unjust  discrimination  prohibited  by  law.  Dav\8  et  al.  v.  Wis.  Tel,  Co. 
1909,  4  W.  R.  C.  R.  370,  372-373. 

PUBLICATION  OP  RATES  AND  CHARGES  AND  CONDITIONS  CON- 
NECTED THEREWITH. 

Extent  of  piiblicity  to  he  given  schedules, 

2.  Complaint  was  made  that  the  Wisocnsin  Telephone  Co.  does  not 
furnish  the  subscribers  at  its  Hortonvllle  exchange  with  a  printed 
schedule  of  rates  and  rules.  Some  testimony  was  offered  to  the  effect 
that  the  company's  representative  at  Hortonville  did  not  comply  with 
reques'ts  for  copies  of  rates  and  eontricts.  The  evidence  shows  that 
the  respondent's  rates  for  Hortonville  are  set  forth  in  a  type-written 
sheet  of  instructions,  which  is  on  file  in  the  manager's  office  and  is 
open  to  Inspection  by  the  public  as  required  by  law.  Sec.  1797m — 28  of 
the  Public  Utilities  Law  provides  that  all  rules  and  regulations  which 
in  any  manner  affect  the  rates  charged,  shall  be  filed  as  a  part  of  the 
"schedule"  of  rates.  As  to  the  extent  of  publicity  to  be  given  that 
schedule,  the  next  following  section  provides  that  "a  coi)y  •  ♦  ♦ 
shall  be  printed  in  plain  type  and  kept  •  •  •  open  to  the  public, 
in  such  form  and  place  as  to  be  readily  accessible  to  the  public,  and  as 
can  be  conveniently  inspected."  Held,  that  there  is  nothing  in  the 
testimony  to  show  that  the  respondent  has  violated  these  provisions  of 
the  law.     Complaint  Is  dismissed.     Davis  ct  al.  v.  Wis.  Tel.  Co.   1909. 

■  4  W.  R.  C.  R.  370,  371,  3S3. 

RULES  AND  REGULATIONS.  WHEN  LEGALLY  EFFECTIVE. 

Conditions   precedent — Filing    of   rules  and   regulations   unth 
Commission, 

3.  The  company  had  the  right  and  it  was  its  duty  to  file  all  its  rules 
and  regulations  with  the  Commission  as  provided  by  law  In  order  that 
the  same  might  be  legally  effective.  So  long  as  such  rules  are  filed  as 
required  by  statute,  they  are  binding  upon  the  company  and  its  patrons. 
In  re  Application  La  Crosse  Oas  rf  Electric  Co.  1909,  4  W.  R.  C.  R.  142. 
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SCHEDULES  OR  TARIFFS 

DEPARTURE  FROM  PUBLISHED  TARIFF  PROHIBITED. 

In  general, 

1.  Neither  the  shipper  Dcr  the  carrier  may  depart  from  the  rates  and 
charges  contained  in  the  published  schedules.  {Merrill  Woodcnware 
Co.  V.  C.  M.  ct-  m.  P.  n.  Co.  1908,  3  W.  R.  C.  R.  54,  56.)  Barney  v.  O.  B. 
i&  W.  It,  Co.  ct  al.  1910,  4  W.  R.  C.  R.  775,  777. 

Mistake  in  quoting  rate  no  exein^e  for  departure. 

2.  Errors  in  billing,  or  erroneous  quotation  of  rates  by  agents  of 
railway  companies,  do  not  relieve  the  shipper  of  the  obligation  of  pay- 
ing the  lawful  rates  prescri'jed  in  the  published  tariffs,  nor  are  the 
railway  companies  for  any  such  reason  pei'roitted  to  exact  less  than 
such  rates.  {MrrrHl  Wocdcnware  Co.  v.  C.  M.  <C-  St.  P.  R.  Co.  1908, 
3  W.  R.  C.  R.  54,  56.)  {May(r  v.  I.  C.  R.  Co.  ct  al.  1909,  4  W.  R.  C.  R. 
268,  269.)  Barney  v.  G.  B.  d-  W.  R.  Co.  ct  al.  1910,  4  W.  R.  C.  R.  775, 
777. 

PUBLICATION  OF  RATES  AND  CHARGES,  AND  CONDITIONS 
CONNECTED  THEREWITH. 

PurjMJse  of  requiring  publication. 

3.  That  shippers  and  travelers  may  be  advised  at  all  times  of  the  rates 
and  charges  which  a  railway  company  may  lawfully  exact  for  transpor- 
tation services,  the  law  requires  that  two  copies  of  its  schedules  for  the 
use  of  the  public  shall  be  filed  and  kept  en  file  in  every  depot,  station 
and  office  of  such  railroad  whore  passengers  or  freight  are  received  for 
transportation,  in  such  form  and  place  as  to  be  accessible  to  the  public 
and  can  be  conveniently  inspected.  (Sec.  4,  ch.  362,  I^ws  of  1905.) 
{Merrill  Woodrnwart^  Co.  v.  C.  M.  d  St.  P.  R.  Co.  1908,  3  W.  R.  C.  R.  54, 
56.)     Barney  v.  G.  B.  d-  W.  R.  Co.  ct  al.  1910,  4  W.  R.  C,  R.  775,  776-777. 

WHEN  TARIFF  BECOMES  LEGALLY  EFFECTIVE. 

Conditiona  precedent — Filing  .whedules  with  the  Commimon. 

4.  In  order  to  make  a  tariff  legally  effective  It  must  be  filed  with  the 
CommiJrsicn.  {Kiel  Wooden  Ware  Co.  i\  C.  M.  if  St.  P.  R.  Co.  1909,  3 
W.  R.  C.  R.  597.)  Whittct  v.  C.  M.  t(-  St.  P.  R.  Co.  1910,  4  W.  R.  C.  R. 
480,  482. 

SCOPE  OF  LAW 

Sec  Puui.ic  Utiiitiks  Law;   RxMmioau  Law. 

SCRAP  moN 

Refund  on  shipment,  Monroe  to  West  Bend,  Wis.,  sec  Ratks,  53;  Rkparv- 
TION,  10. 

Switching  charge,  substitution  of  switching  charge  in  place  of  a  dis- 
tance tariff  rate,  Madison,  Wis.,  see  Ratks,  56;  Terminal  Charges, 
2. 

SECURITY 

Regulations  as  to  payment  of  rates  for  services  rendered  by  public 
utility,  requirement  of  security,  .sec  RPXiiXATioNs,  10-13. 
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SERVICE   AND   FACILITIES 

Ek»(trir  utilitios,  requirements  as  to  service  and  facilities,  sec  Electric 

nni.niKH,  1. 
Gas  utilities,  requirements  as  to  service  and  facilities,  sec  Gas  Utili- 

TIKS,  1. 

Jurisdiction  of  Commission  over  Ecrvice  and  facilities  of  railroad  com- 
panies, safety  as  one  of  the  elements  of  reasonably  adequate  serv- 
ice, srr  Railroad  Comaiission.  8. 

Power  of  Railroad  Commission  to  regulate  service  and  facilities  of  rail- 
roads  srr  Railfoai)  Commission.  5,  8,  10,  12,  13,  14,  16. 

Public  utilities,  power  of  state  to  regulate  service  and  facilities  of,  see 
VviUAv  Utilitiks,  1,  4.  6. 

Public  utilities,  requirements  as  to  service  and  facilities,  see  Public 

UTlLITlfriS.   7-9. 

Railroads,  duty  of  railroad  company  as  to  service  and  facilities,  see 
•Railroads,  4-15. 

Railroads,  duty  of  railroad  company  as  to  service  and  facilities,  tele- 
phone facilities,  see  Railroads,  6-9. 

Railroads,  duty  of  railroad  company  to  perform  service  entailing  pe- 
cuniaiy  loss,  srr  Railroads,  13-14. 

Regulation  as  to  payment  of  rates  for  services  rendered  by  puoiic 
utility,  regulations  for  withdrawal  cf  service,  sre  Rkgl'LATions, 
17-18. 

Telephone  utilities,  requirements  as  to  service  and  facilities,  sec  Tele- 
nioNK  Utilitiks,  3. 

SERVICE  CONNECTIONS 

As  element  in  the  valuation  of  pu'olic  utilities,  see  Valuation,  38. 

SHIPPING  CONTRACT 

See  Contract  of  Siiipmknt. 

SHIPPING  FACILITIES 

^( »:   SrATiox   Fa(il!ti:s;    Switch   Connixtions. 
SIDE  TRACK  FACILITIES 

8rr  SwrTcii  Conm-xtulx.s. 

SINKING  FUND 

Piovision  for  sinking  fund  accumulated  out  of  earnings,  see  Valuatiox, 
16-18,  21. 

SPECIAL  CONTRACTS 

See  Contract  of  Shipment. 

SPECIAL  SERVICE  RATE 

Special  service  lates,  different  rates  for  different  classes  of  telephone 
service,  srr  Rates,  104-110, 
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SPECULATIVE  OAINS 

Speculative  gains  as  element  In  profits,  see  Retubn,  24-27. 

SPRXNGS 

Refund  on  shipments,  Racine  Jet.  to  Monroe  and  Stoughton,  Wis.,  see 
Rates,  54;  Reparation,  22. 

SPUB  TRACES 

See  Switch  Connections. 

STATE  RSaULATION 

Public   utilities,   legislative  regulation   of,   through  commissions,   see 

Public  Utilities,  5,  6. 
Public  utilities,  safety  of  public  utility  investments  under  public  utility 

legislation,  sec  Investments,  1-2. 

STATIONS 

stopping  of  trains  at  stations,  see  Tbain  Sebvice,  1-4,  7,  8. 

STONE 

Refund  on  shipment,   Knowles  to   Milwaukee,  Wis.,   see  Rates,   55; 
Reparation,  16. 

STOPPAGE  IN  TRANSIT 

See  Transit  Privileges. 

STATION  FACILITIES 

See  also  Switcu  Connections. 

Adequacy  of  station  facilities. 

1.  Petitioner  alleges  inadequate  station  facilities  at  Watertown,  Wis., 
on  account  of  the  improper  location  and  equipment  of  a  certain  switch- 
stand,  and  because  of  the  alleged  inefficiency  of  the  station  platform 
lighting.  The  prayer  is  for  an  order  requiring  the  company  to  change 
the  location  of  the  switchstand  and  compelling  it  to  provide  more 
efficient  lighting.  Held,  that  the  present  character  and  location  of  the 
switchstand  do  not  unreasonably  prejudice  the  safety  of  passenger 
travel.  Petition  is  dismissed.  Bradley  v,  C.  M.  d  8t.  P.  R.  Co.  1909, 
4  W.  R.  C.  R.  136,  141. 

2.  Petitioners  allege  inadequate  station  facilities  of  the  0.  ft  N.  W.  R. 
Co.  at  Allis,  in  the  city  of  Milwaukee,  Wis.,  and  danger  to  passengers 
in  boarding  and  alighting  from  trains  owing  to  switching  being  car- 
ried on  over  five  tracks  between  the  station  and  the  platform.  Held, 
that  the  testimony  clearly  shows  that  the  present  facilities  are  inade- 
quate and  insufficient  and  that  the  patrons  of  the  respondent  are  sub- 
jected to  inconvenience  and  danger  in  leaving  and  boarding  trains; 
that  conditions  are  such  in  what  is  known  as  the  "south  side"  in  said 
city,  as  to  demand  reasonable  station  facilities  at  Allis;  that  the 
respondent  construct  an  adequate  station  which  shall  provide  adequate 
facilities  for  boarding  and  alighting  from  trains  and  that  same  be  open 
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for  traffic  on  or  before  Oct.  1,  1910.    Lorenz  d  Lorenz  et  al.  v.  C  d  N. 
W.  R,  Co,  1909,  4  W.  R.  C.  R.  161,  170. 

3.  A  petition  was  filed  for  the  construction  of  a  depot  and  mainte- 
nance of  a  regular  agent  thereat  at  Lampson,  in  Washburn  county.  Wis. 
Both  L.  G.  L.  and  G.  L.  freight  is  received  at  and  shipped  from  Lamp- 
son  at  the  present  time  and  the  respondent  carrier  is  willing  to  con- 
tinue to  do  so  in  the  future.  No  complaint  is  made  with  reference  to 
the  passenger  service.  The  total  revenues  derived  by  the  respondent 
company  from  incoming  and  outgoing  business  at  Lampson  have  ma- 
terially declined  during  recent  years  and  apparently  show  a  downward 
tendency  at  this  time.  Held,  that  the  facts  applicable  to  this  case  show 
conclusively  that  an  order  requiring  the  respondent  company  to  con- 
struct a  depot  and  maintain  an  agent  at  Lampson  would  result  not  only 
in  absorbing  all  of  the  company's  revenues  at  Lampson,  but  also  In 
throwing  more  burden  upon  the  traffic  of  the  line  as  a  whole.  While 
it  is  cone  livable  that  this  might  be  Justifiable  In  relatively  rare  cases, 
we  do  not  believe  that  this  case  at  Lampson  is  such  a  case.  Petition 
is  dismissed.  Pischel  t\  C.  8L  P.  M.  d  O.  R.  Co,  1910,  4  W.  R.  C.  R. 
783,  787. 

STREET  RAILWAYS 

Rates,  joint  or  through  rates,  power  of  Commission  to  establish  joint 
rates  between  carriers  in  cases  where  there  is  no  mechanical  union 
of  tracks  for  the  Interchange  of  traffic,  see  Raiss,  6. 

CONTROL  AND  REGULATION  IN  GENERAL. 

Power  of  Commission  to  order  restoration  of  service  upon  an 
abandoned  line  where  the  abandonment  was  nuide  with- 
out  legal  sancti&n, 

1.  Power  is  vested  in  the  Commission  to  enforce.  In  any  proper  case, 
the  performance  of  the  public  functions  of  a  railway  company  when  the 
same  have  been  undertaken  by  the  company,  and  such  power  cannot  be 
defeated  by  an  illegal  abandonment  and  tearing  up  of  any  portion  of 
the  company's  line.  ,  But  conceding  the  existence  of  the  power  In  the 
Commission  and  the'  continuing  duty  of  the  company  to  exercise  its 
franchises  in,  any  particular  case,  we  do  not  believe  that  such  power 
and  duty,  abstractly  considered,  render  it  imperative  or  to  the  public 
interest  that  the  power  be  exercised.  While  the  failure  to  perform  such 
positive  duty,  enjoined  either  by  franchise  or  statutory  provision,  is  an 
offense  against  sovereignty,  such  failure  may  be  the  incrvl table  result  of 
unforeseen  conditions  or  conditions  arising  subsequent  to  the  assump- 
tion of  the  obligation  by  the  company.  The  power  should  never  be 
exercised  in  a  manner  that  might  threaten  any  existing  service.  In  an 
endeavor  to  establish  a  new  or  restore  an  old  service.  Brown  v,  Janes- 
ville  Street  R,  Co,  1910,  4  W.  R.  C.  R.  757,  761. 

ESTABLISHMENT.   CONSTRUCTION  AND   MAINTENANCE. 

Abandonment  of  track — Convnvission  vnthoiit  power  to  prevent. 

2.  The  Commission  cannot  "either  authorize  the  construction  or  ex- 
tension of  any  electric  railroad  within  a  city,  or  prevent  the  abandon- 
ment or  change  of  location  of  any  part  of  such  a  road  constructed 
under  a  franchise  granted  by  a  common  council,  if  the  council's  consent 
thereto  has  been  obtained."  {Lang  et  al.  v.  City  of  La  Crosse  et  ol. 
1909,  3  W.  R.  C.  R.  292,  298.)  Brown  v,  Janesville  Street  R^  Co.  19i0, 
4  W.  R.  C.  R.  757,  761.  igitized  byV^OOglC 
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Crossing  of  electric  road  over  steam  road, 

3.  Petitioner  asks  for  the  establishing  of  the  grade  of  a  new  cross- 
ing of  the  tracks  of  the  Eastern  Wisconsin  R.  &  Light  Co.  over  the 
tracks  of  the  C.  M.  &  St.  P.  R.  Co.  in  the  city  of  Fond  du  Lac,  Wis.,  and 
for  the  apportioning  of  the  cost  of  constructing  and  maintaining  same. 
Hcldf  that  such  crossing  shall  he  constructed  at  grade,  if  the  city  shall 
so  desire  it;  that  the  cost  of  construction  shall  be  paid  by  the  peti- 
tioner and  the  cost  of  maintenance  shall  be  borne  equally  by  the  two 
reads.  In  re  Petitioner  Eastern  Wiseonsin  It.  c6  Light  Co.  1909,  4  W.  R. 
C.  R.  127,  131. 

4.  Petitioner  asks  for  the  establishing  of  the  grade  of  a  new  cross- 
ing of  the  tracks  of  the  Eastern  Wisconsin  R.  &  Light  Co.  over  the 
tracks  of  the  C.  &  N.  W.  R.  Co.  in  the  city  of  Fond  du  Lac,  Wis.,  and 
for  the  apportioning  of  the  cost  of  constructing  and  maintaining  same. 
Held,  that  such  crossing  shall  be  constructed  at  grade,  if  the  city  shall 
so  desire  it;  that  the  cost  of  construction  be  paid  by  the  petitioner  and 
the  cost  of  maintenance  be  borne  equally  by  the  two  roads.  In  re 
Petition  Eastern  Wiseonsin  R.  A  Light  Co.  1909,  4  W.  R.  C.  R.  132,  135. 

OPERATION. 

Adequacy  of  car  service. 

5.  Complaint  was  made  of  the  discontinuance  of  direct  car  service  hy 
the  Milwaukee  Electric  R.  &  Light  Co.  into  Ivftke  Park,  Milwaukee,. 
Wis.  Held,  that  the  service,  since  the  discontinuance  of  the  direct 
line  service,  has  not  been  reasonably  adequate.  It  is  ordered,  that  the 
respondent  company  operate  cars  over  the  Wells  Street-Farwell  Avenue 
line  directly  into  Lake  park  at  intervals  of  not  to  exceed  eight  minutes, 
between  the  hours  of  9  a.  m.  and  9  p.  m.,  from  June  1  to  Sep.  30, 
Inclusive,  of  each  year.  Froelieh  et  al.  v.  The  Milwaukee  El.  R.  d 
Light  Co.  1910,  4  W.  R.  C.  R.  439,  449. 

Duty  to  operate — Abandonment  of  road  or  portion  thereof. 

6.  Section  1863a,  subd.  1,  of  the  Wisconsin  Statutes,  provides  that 
whenever  any  railway  corporation  "has  constructed  its  railway  on  any 
street  or  highway  under  a  franchise  granted  to  it  hy  any  town  or  vil- 
lage board  or  city  council,  such  corporation  shall  not,  during  the  term 
a?  such  franchise,  abandon  or  discontinue  any  part  of  such  railway 
on  a  public  street  or  highway  within  any  town,  village  or  city  without 
the  consent  of  the  proper  town  or  village  board  or  city  council." 
Brown  v.  Janesville  Street  R.  Co.  1910,  4  W.  R.  C.  R.  757,  760-761. 

7.  If  a  railway  company  should  discontinue  any  part  of  its  line  con- 
structed in  a  public  street  or  highway  before  the  termination  of  the 
franchise  authorizing  such  construction,  and  without  obtaining  the 
consent  of  the  authorities  designated  in  the  statute,  it  could,  under 
ordinary  circumstances,  Le  required  to  resume  operation  thereof  and 
to  that  end  to  replace  the  tracks,  if  removed,  or  to  restore  the  same  to 
a  serviceable  condition  if  not  removed  but  merely  out  of  repair.  Brown 
V.  Janesville  Street  R.  Co.  1910,  4  W.  R.  C.  R.  757,  761. 

8.  The  general  principles  of  the  law  relating  to  the  abandonment  of 
a  railroad  or  a  portion  thereof,  as  deduced  from  the  authorities,  are 
stated  In  33  Cyc.  636,  as  follows:  "While  under  a  statute  which  is 
merely  permissive  a  railroad  company  cannot  be  compelled  to  con- 
struct its  railroad,  yet  where  a  railroad  has  been  constructed  and  put 
In  operation  the  company  has  ordinarily  no  right  to  abandon  the  enter- 
prise, or  cease  to  operate  any  portion  of  the  road,  and  it  may  be  com- 
pelled to  resume  the  operation,  or  to  replace  a  portion  of  the  track 
which  It  has  wrongfully  taken  up,  or  to  restore  a  switch  connection.  A 
railroad  company  may,  however,  in  the  absence  of  statute,  abandon  the 

igitized  by  LjOOQIC 


910  STREET  RAILWAYS. 


operation  of  a  road  which  cannot  be  operated  except  at  a  loss.  Where 
the  road  as  a  whole  is  profitable  the  company  may  be  compelled  to 
operate  the  whole,  including  rji  unprofitable  portion  if  bound  to  do  so 
by  its  charter,  ty  statute,  or  ty  contract  with  the  state;  but  in  the 
aosence  of  such  pcsitlve  duty  whether  it  will  be  compelled  to  continue 
the  operation  of  an  unprofitable  portion  depends  upon  the  circum- 
stances of  the  case."  Brown  v.  Janesville  Street  R.  Co.  1910,  4  W.  R.  C. 
R.  757,  761-762. 

9.  Petitioner  alleges  that  the  Janesville  Street  R.  Co.  abandoned  a 
branch  line  of  its  street  railway  system  in  the  city  of  Janesville,  Wis., 
to  the  inconvenience  of  the  public  and  of  a  large  part  of  the  residents 
and  property  owners  along  such  line.  It  was  shown  that  the  enterprise 
of  respondent  had  been  a  losing  proposition  from  its  inception,  and 
that  especially  on  the  branch  line  in  controversy  operating  expenses  ex- 
ceeded the  revenue.  Held,  that  if  a  railroad  system  does  not  earn  suf- 
ficient revenue  to  pay  cost  of  operation  and  maintenance  because  one  or 
more  branches  thereof  cannot  be  operated  except  at  a  loss  more  than 
counterbalancing  the  profits  on  the  rest  of  the  system,  the  interests  of 
the  public  may  be  best  subserved  by  the  abandonment  of  such  branch 
or  branches.  The  facts  in  this  case  forbid  any  action  on  part  of  the 
Commission  at  present,  respondent  being  unable  to  assume  any  greater 
financial  burden  than  it  is  now  carrying.  Petition  dismissed  without 
prejudice.  Brown  v.  Janesville  Street  H.  Co,  1910,  4  W.  R.  C.  R.  757, 
764-765. 

Duty  to  operate — Operation  at  pecuniary  loss, 

10.  **A  railroad  company,  in  the  full  enjoyment  and  use  and  capacity 
to  use  its  franchises,  cannot  be  compelled  to  exercise  its  franchises 
without  reasonable  remuneration."  (Smythe  v.  Ames  1898,  169  U.  S. 
466.)  (Covington  d  Lexington  Turnpike  Road  Co.  v.  Sandford,  1896, 
164  U.  S.  578.)  iChitago.  M,  &  St.  P.  R.  Co,  v.  Minnesota,  1890,  134  U. 
S.  418.)  {Lake  S.  d  M.  S.  R.  Co.  v.  Smith,  1899,  173  U.  S.  684.)  {Jack 
V.  Williams,  1902,  113  Fed.  823,  827;  affirmed  in  Jack  v.  Williams,  1906, 
145  Fed.  281.)  Brown  v.  Janesville  Street  R.  Co,  1910,  4  W.  R.  C.  R. 
757,  762. 

11.  ''A  railroad  is  in  a  sense  a  public  concern.  •  •  •  However, 
no  corporation  or  private  person  is  obliged  to  continue  serving  the  pub- 
lic without  a  reasonable  remuneration.  No  one  can  be  compelled  to 
serve  the  public  for  nothing.  Private  property  of  no  kind,  including 
railroad  property,  can  le  used  for  public  purposes  without  compensa- 
tion." {Smythe  v.  Ames,  189S,  169  U.  S.  466.)  {Covington  d  Lexington 
Turnpike  Road  Co.  v.  Sandford,  1896,  164  U.  S.  578.)  {Chicago,  M,  d  St. 
P.  R.  Co.  V.  Minnesota,  1890,  145  Fed.  281.)  {Lake  S.  d  M.  S.  v. 
Smith,  1899,  173  U.  S.  684.)  {Jaek  v.  Williams,  1902,  113  Fed.  823,  827; 
affirmed  in  Jack  v.  Williams,  1906,  145  Fed.  281.)  Brown  v.  Janesville 
Street  R,  Co.  1910,  4  W.  R.  C.  R.  757,  762. 

12.  **A  fortiori  a  railroad  corporation,  or  a  person  owning  a  railroad, 
cannot  be  compelled  to  operate  that  road,  not  only  without  remunera- 
tion, but  at  a  loss.  And  this  not  by  any  means  because  such  corpora- 
tion or  person  is  insolvent.  If  a  citizen  has  the  wealth  of  the  Roth- 
schilds, he  cannot  be  compelled  to  use  a  dollar  of  his  wealth  for  public 
purposes  without  compensation.  What,  then,  is  a  person  to  do  who 
becomes  possessed  of  wholly  unproductive  property?  Sell  it?  But  in 
the  case  at  bar  several  distinct  efforts  to  sell  had  been  made,  and  made 
in  vain.  No  bid  whatever  had  been  made  except  by  these  purchasers. 
The  public — even  that  portion  of  the  public  on  the  line  of  the  road — 
could  not  be  induced  to  make  a  bid  on  it.  Repair  it  and  put  it  in  con- 
dition? But  experience  had  shown  that  even  when  it  was  a  new  road, 
requiring  no  expense  for  repairs,  it  barely  paid  operating  expenses. 
Could  the  state  or  the  public,  in  the  face  of  the  fourteenth  amendment, 
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compel  such  an  expenditure,  involving  certain  loss?"  (Jack  v.  Wil- 
liams, 1902,  113  Fed.  823,  827;  affirmed  in  Jack  v.  Williams,  1906,  145 
Fed.  281.)  Brcwn  v.  Jancsville  Street  H.  Co.  1910.  4  W.  R.  C.  R.  757, 
762-763. 

13.  "Where  the  line  of  railway,  taken  as  a  Nvhole,  cannot  be  profitably 
maintained;  where  its  operation,  v.hen  discreetly  and  economically 
managed,  is  attended  w-lth  Ices,  it  is  difficult  to  perceive  how  a  court 
can,  by  mandamus  or  otherwise,  compel  its  ^operation  to  be  continued. 
If  the  loss  is  the  result  of  improvident  and  unthrifty  management,  the 
court  may,  at  the  suit  of  those  interested,  take  charge  of  it  for  the 
benefit  of  all  concerned,  and  run  it  through  the  instrumentality  of  a 
receiver,  but  if  the  traffic  of  the  road  is  really  insufficient  to  support  a 
wise  and  economical  administraticn  of  lis  aflairs  there  would  seem  to 
be  no  escape  from  its  ultimate  abandonment.  Such  cases  are  possible, 
though  rare.  It  more  frequently  happens,  however,  that  a  part  of  the 
line  becomes  unprofitable,  though  the  system  as  a  whole  may  be  valu- 
able. In  such  an  event  the  couit  will  inquire,  first,  as  to  the  positive 
duties  imposed  by  the  charter,  and  compel  their  performance  by  ap- 
propriate remedies,  while  with  respect  to  these  duties  which  were  not 
imposed  by  the  charter,  but  which  have  been  assumed  by  the  corpora- 
tion under  permissive  grants  of  power,  it  will  consider  all  the  circum- 
stances of  the  case,  and  if  upon  the  facts  it  shall  appear  that  the  duty 
unfulfilled  inflicts  no  particular  injury  or  hardship  upon  those  who 
make  the  complaint,  and  that  the  service  which  they  receive  is  under 
all  the  conditions  reasonably  adapted  to  their  needs,  while  the  per- 
formance of  the  duty  would  entail  a  burden  and  loss  upon  the  com- 
pany far  in  excess  of  any  benefit  conferred,  and  which  might  in  its 
ultimate  effect  embarrass  cr  prevent  the  performance  of  other  duties 
with  respect  to  larger  interests,  and  affecting  a  far  greater  number  oi 
citizens,  the  court  will  withhold  its  hands."  (Shcrxcocd  v.  A.  tt-  D.  It. 
Co.  1897,  24  Va.  291,  306.)  Broxcn  v.  Jancsville  i^^rcct  K.  Co.  1910, 
4  W.  R.  C.  R.  757,  763. 

14.  It  seems  to  be  well  established  that  a  railv  ay  company  may  not 
abandon  a  portion  of  its  line  merely  because  such  portion  is  unre- 
muneratlve,  but  must  operate  Its  line  as  a  whole.  Nevertheless,  if  the 
entire  road  cannot  be  operated  except  at  a  less,  when  economically 
managed,  nothing  can  prevent  the  company  from  abandoning  the  en- 
terprise and  forfeiting  its  charter  and  franchise.  Brown  v.  Janesville 
Street  R.  Go.  1910.  4  W.  R.  C.  R.  757,  764. 

15.  "The  question  is  not  as  to  the  existence  of  the  duty  of  the  road 
to  operate  but  as  to  its  extent  and  qualifications.  The  duty  of  a  rail- 
road company  is  not  more  than  to  meet  the  public  wants.  If  trains 
run  at  reasonable  and  moderate  fares  and  (annot  bo  supported.  It  is 
because  they  are  not  needed."  (Commonwealth  v.  Fitchburg  U.  Co. 
1858,  12  Gray  (Mass.)  180.)  Brown  v.  Janesville  Street  R.  Co.  1910  4 
W.  R.  C.  R.  757,  764. 

STUB  TRACE 

See  Switch  Connections. 

SUPERINTENDENCE 

Wages  of  management  and  superintendence  as  element  in  profits,  see 
Return,  28-29. 

SURPLUS  EARNINGS 

Rate  of  return  on  investments  In  a  public  or  quasi-public  enterpri.se, 
desirability  of  maigin  lietwcen  prcKs  revenues  and  the  a^Kregate 
of  operating  expenses  and  fixed  charges,  see  Rktukn,  ^.^^^T^ 
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SWITCH  CONNECTIONS 

IN  GENERAL 

Definition  of  ^*spur  trade/' 

1.  "Spur  track'*  or  "spur"  has  a  definite  meaning  in  the  art  of  rail- 
roading. According  to  Camp,  an  authority  on  such  terms,  *'by  the  term 
'Spur'  or  *Stub  track*  is*  usually  meant  a  side  track  which  is  connected 
to  another  track  with  only  one  switch."  According  to  none  of  the 
authorities  on  railroad  nomenclature  is  a  "spur  track"  or  ''side  track" 
necessarily  connected  with  a  main  line.  A'rffn  Independent  Lime  <f 
mone  Co.  V.  C.  d-  M.  W,  It.  Co.  1910,  4  W.  R.  C.  R.  788,  797-798. 

CHARACTER  OF  SWITCH  CONNECTIONS 

Industrial  tracks  constructed  and  operated  under  contracts. 

2.  Many,  if  not  mcst,  industrial  tracks  have  teen  laid  down  and  are 
operated  under  express  contracts  entered  into  by  the  owners  of  in- 
dustries with  the  railway  companies,  and  the  character  of  such  tracks 
and  the  purpqses  to  which. they  may  be  devoted  are  referable  to  the 
terms  .of  such  contracts.  (Maginnis  v.  Kniekrrhorker  Ice  Co.  1901, 
112  Wis.  385.)  {Hickcrson  RoUrr  Mill  Co.  v.  \.  P.  R.  Co.  1910,  4  W.  R. 
C.  R.  395,  401.)  Eden  Independent  Lime  d-  Stone  Co.  v.  C.  tt-  K.  W. 
R.  Co.  1910,  4  W.  R.  C.  R.  788,  794. 

Spur  track  constructed  as  integral  part  of  railway  system. 

3.  Section  1831a  of  the  Wisconsin  Statutes  of  1898  authorizes  rail- 
way companies  to  construct  spur  tracks  to  industries  and  to  exercise 
the  power  of  eminent  domain  when  necessary  to  acquire  the  right 
of  way  for  such  tracks.  A  track  constructed  under  the  provisions  of 
tills  statute  lecomes  an  integral  part  of  the  railway  system  and  must 
be  operated  for  the  benefit  of  the  public  or  any  individual  requiring 
the  service  of  the  same,  although  constructed  primarily  to  serve  a 
single  industry.  (C.  d-  N.  W.  R.  Co.  v.  Morehouse,  1901,  112  Wis.  1.) 
(Rib  River  Land  Co.  v.  Uphom  Mann  fact  uring  Co.  et  ah  1907.  1  W.  R. 
C.  R.  739.)  {Hickerson  Rolhr  Mill  Co.  v.  N.  P.  R.  Co.  1910,  4  W.  R.  C. 
11.  395,  400.)  Eden  Independent  Lime  d-  Ei07ie  Co.  v.  C.  d-  N,  W.  R.  Co. 
1910,  4  W.  R.  C.  R.  788.  793-794. 

4.  Independent  of  any  contractual  provision  to  the  contrary,  if  a 
railway  company  acquires  the  right  of  way  for  a  spur  track  to  one  or 
more  industries,  either  l:y  private  grant,  donation  or  otherwise,  and 
lays  its  tracks  thereon  and  ot)erates  the  same,  we  apprehend  that  it 
could  not  be  seriousiy  doubted  that  such  tracks  were  constructed  pur- 
suant to  sec.  1831a  of  the  Wisconsin  Statutes  of  1898,  and,  hence,  a 
part  of  the  raiiway  system,  even  if  the  same  were  so  situated  as  to 
be  available  for  service  only  to  a  single  industry.  The  maintenance 
and  repair  of  such  tracivs  could  no  more  be  imposed  upon  the  owner 
of  the  industry  than  the  maintenance  and  repair  of  any  other  portion 
of  the  company's  tracks.  {Hirktrson  Rcller  Mill  Co.  v.  X.  P.  R.  Co. 
1910,  4  W.  R.  C.  R.  395,  401.)  Eden  Independent  Lime  d  Stone  Co.  v.  C. 
cG  N.  W.  R.  Co.  1910,  4  W.  R.  C.  R.  788,  794. 

5.  The  mere  fact  that  the  owner  of  the  industry  served  may  have 
contributed  to  the  original  construction  of  the  tracks  as  an  induce- 
ment to  the  company  to  exercise  the  right  conferred  upon  It  by  sec. 
1831a  of  the  Wisconsin  Statutes  of  1898  would  not  in  itself.  In  our 
judgment,  change  the  character  of  the  tracks  from  public  ones  to  pri- 
vate ones.  In  the  case  of  the  srquislticn  of  the  right  of  way  by 
eminent  domain,  no  question  of  the  character  of  the  tracks  could  be 
raised,  and  upon  principle  it  would  seem  that  the  manner  of  securing 
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the  right  of  way  could  not  operate  to  change  the  character  of  the 
tracks,  in  the  absence  of  any  private  contract  provision  specifying  and 
limit'mg  the  purposes  tor  which  the  same  could  be  used.  {Hickerson 
Roller  Mill  Co.  v.  N.  P.  R.  Co.  1910,  4  W.  R.  C.  R.  395,  401.)  Eden  In- 
(icpcndtnt  Lime  d-  8tont'  Co.  v.  C.  d-  N.  W.  R.  Co.  1910,  4  W.  R.  C.  R. 
788,  794. 

6.  When  there  is  no  private  contractual  limitation  upon  the  use  of 
the  spur  track  by  the  railway  company  constructing  it,  the  same  be- 
comes a  part  ot  its  railway  system  and  must  be  maintained  and 
operated  accordingly  for  the  benefit  of  any  and  all  persons  who  may 
require  the  services  thereof.  {Hickrrson  Roller  Mill  Co.  v.  N.  P.  R. 
Co.  1910,  4  W.  R.  C.  R.  395,  401.)  Eden  Independent  Lime  ife  8tone  Co. 
V.  C.  d  N.  W.  R.  Co,  1910,  4  W.  R.  C.  R.  788,  794. 

Spur  track  constructed  as  integrai  part  of  railway  system — Re- 
pair of  spur  track  by  railroad  company  ordered  hy  Com- 
mission. 

7.  Petitioner  alleges  that  the  respondent  railway  company  refuses 
to  repair  a  certain  spur  tiack  leading  from  respondient*s  main  line  to 
petitioner's  mill  in  tlie  village  of  Grantsburg,  Wis.,  and  prays  that 
an  oidftr  issue,  ordering  respondent  to  make  such  repairs.  Held,  that 
the  railway  company,  having  acquired  the  right  of  way  without  any 
restriction  as  to  its  use,  and  having  constructed,  maintained  and 
operated  the  spur  track  for  public  purposes,  cannot  now  treat  the 
same  as  a  private  industrial  track  and  shift  the  duties  incident  to 
the  proprietoiship  cf  such  track  upon  the  party  needing  the  service 
of  the  track  the  most,  merely  because  it  has  changed  its  policy  in  the 
matter  of  laying  such  tracks  in  cases  where  their  use  is  confined 
principally  to  serving  a  single  industry.  Where  there  is  no  private 
contractual  limitation  upon  the  use  of  a  spur  track  by  the  railway 
company  constructing  it,  the  same  becomes  a  part  of  its  railway  system 
and  must  be  maintained  and  operated  accordingly  for  the  benefit  of  any 
and  all  persons  who  may  require  the  services  thereof.  The  prayer  of 
the  petition  is  granted.  Hickrrscn  Roller  Mill  Co.  v.  N.  P.  R.  Co. 
1910,  4  W.  R.  C.  R.  395,  401-402. 

Spur  tracks  constructed  by  oivner  of  industry — Compulsory  con- 
nection with  railroad  at  the  instance  of  private  parties. 

8.  Section  1802  of  the  Wisconsin  Statutes  of  1898  enables  the  owner 
of  any  industfy  situated  within  the  yard  limits  of  any  station  or 
terminus  to  construct  his  own  track  from  such  industry  to  the  rail- 
road and  connect  therewith  within  such  limits.  The  maintenance  and 
operation  of  the  track,  for  the  benefit  of  the  owner,  is  imposed  upon 
the  railway  company,  i)ut  the  cost  of  such  maintenance  and  operation 
must  be  borne  by  the  owner.  iBartlrtt  v.  C.  d-  X  W.  R.  Co.  1897,  96 
Wis.  SSf).)  {Hirkerson  Rolhr  Mill  Co.  v.  X.  P.  R.  Co.  1910.  4  W.  R.  C. 
R.  39r.,  400-401.)  Edni  IniJepvndeni  Lime  d  8tone  Co.  v.  C.  d  N.  W.  R. 
Co.  1910,  4  W.  R.  C.  R.  788.  794. 

ESTABLISHMENT  OF 

Spur  track,  construction  of,  as  integral  part  of  railway  system. 

9.  Prior  to  the  enactment  of  sec.  1797 — 11m  of  the  Wisconsin  Stat- 
utes, industries  which  wore  not  located  within  the  yard  limits  of  any 
station  were  dependent  upon  the  railway  company  for  spur  track 
facilities.  (Sec.  1831a,  Wisconsin  Statutes  of  1898.)  Eden  Independent 
Lime  d  Hfnne  Co.  v.  C.  d  N.  W.  R.  Co.  1910,  4  W.  R.  C.  R.  788,  796. 
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Spier  track,  construction  of,  compulsory  conticction  with  rail- 
road at  the  instance  of  private  parties, 

10.  The  satecy  or  opeiation  of  tfte  load  was  the  reason  that  com- 
puisoiy  switch  conneeticns  witii  tracKs,  at  the  instance  of  private 
parties  (Wisconsin  Biatutes  of  1898,  sec.  1802),  weie  confined  to  the 
yard  limits  or  stations,  because  m  such  places  there  are  usually  side 
tracks  with  whicn  sucn  connections  may  dc  made  without  cutting  into 
the  main  line,  and  tuithermoie  the  switches  aie  at  such  points  within 
the  observat.on  of  the  station  employes,  and  their  condition  is  at  all 
times  subject  to  inspection,  and,  m  case  of  neglect  by  train  crews  to 
properly  throw  them  alter  use,  or,  in  case  of  being  tampered  with  by 
others,  the  matter  may  be  remedied  and  accidents  avoided.  H^aen  In- 
dependent Lime  ct  Stone  Co.  v.  C.  d-  .Y.  W.  R.  Co.  1910,  4  W.  R.  C.  K. 
788,  796. 

11.  l^rior  to  the  enactment  of  sec.  1797 — 11m  of  the  Wisconsin  Stat- 
utes, only  ov\neis  of  industries  located  within  the  yard  limits  of  any 
station,  could  construct  lines  leading  from  such  industries  to  the 
tracRs  of  the  tail  way  and  connect  them  therewith  within  such  limits. 
tSec.  1802,  Wisconsin  Statutes  of  18b8.)  £den  Independent  Lime  ct 
atone  Co.  V.  C.  d-  N.  W.  It.  Co.  1910,  4  W.  R.  C.  R.  788,  796. 

12.  The  policy  of  the  law  in  past  legislation  has  recognized  that 
every  side  connection  with  the  main  line  of  a  railroad  is  a  possible 
danger  point  in  the  operation  cf  the  road  and  public  interest  requires 
that  as  lew  as  possible  of  such  connections  be  made;  hence  the  limita- 
tion upon  the  rights  of  private  parties  to  compel  connections  of  private 
industrial  tracks  with  the  public  tracks  of  the  railways.  The  statute 
here  in  question  (Wisconsin  Statutes,  sec.  1797 — 11m),  while  extend- 
ing the  rights  of  private  persons  in  the  matter,  recognizes  that  such 
connections  outside  of  station  yards  may  be  a  menace  to  the  operation 
of  railroads  because  they  are  not  under  the  surveillance  of  the  em- 
ployes of  the  road  and  suDject  to  their  control  at  all  times;  and,  there- 
fore, the  statute  provides  that  such  industrial  tracks  may  not  be  re- 
quired unless  the  opeiation  and  construction  thereof  Is  "not  unusually 
unsafe  and  dangerous."  Eden  Independent  Lime  tt-  Intone  Co.  v.  C.  d 
N.  W.  It.  Co.  1910,  4  W.  R.  C.  R.  788,  796-797. 

Spur  track,  construction  of — Connection  of  propo.^cd  spur  unth 
existifig  spur  track. 

13.  The  contention  that  no  order  can  be  made  requiring  the  railway 
company  to  connect  tlie  proposed  spur  with  any  track  other  tkan  the 
main  line,  or  to  extend  the  existing  spur,  is  Dased  upon  the  theory 
that  the  statute  (Wisconsin  Statutes,  sec.  1797— 11m)  contemplates 
only  branches  connected  with  the  main  line.  If  this  contention  should 
prevail,  the  result  would  be  to  defeat,  in  a  great  measure,  the  purpose 
of  the  act  and  to  create  evils  greater  than  those  the  statute  was  de- 
signed to  remedy.  In  the  instant  case  the  Commission  should  either 
be  obliged  to  establish  another  switch  connection  with  the  main  line 
within  a  short  distance  of  the  existing  one,  or  deny  the  petitioner 
the  facilities  it  needs  to  carry  on  its  business.  As  two  openings  in 
the  main  line  within  so  short  a  distance  would  greatly  increase  the 
hazard  of  operation  of  the  road,  the  petition  could  probably  not  be 
granted  without  providing  an  attendant  at  the  switch,  the  cost  of 
which  would  be  prohibitive  of  the  service  required  by  the  petitioner. 
It  would  thus  occur  that  one  competitor  could  put  another  out  of 
business  because  of  inability  of  the  latter  to  acquire  shipping  facilities 
upon  the  same  terms  as  the  former.  No  construction  should  be  placed 
upon  the  statute  which  would  lead  to  such  resulte,  unless  the  plain 
language  of  the  statute  renders  it  imperative.     We  do  not  believe  the 
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construction  contended  for  would  be  permissible,  regardless  of  the 
consequences  mentioned,  for  the  reason  that  the  statute  does  not  con- 
template that  every  industrial  spur  therein  provided  for  shall  be  con- 
nected with  the  main  line.  Tt  speaks  in  general  terms,  and  "spur 
track"  or  "spur"  has  a  definite  meaning  in  the  art  of  railroading. 
According  to  Camp,  ^.u  authority  on  such  terms,  "by  the  term  *Spur' 
or  'Stub  track'  is  usually  meant  a  side  track  which  is  connected  to 
another  track  with  only  one  switch."  According  to  none  of  the 
authorities  on  railroad  nomenclature  is  a  "spur  track"  or  "siae  track"* 
necessarily  connected  with  a  main  line.  Nor  is  the  provision  in  the 
first  subdivision  of  section  l'797 — 11m  in  any  way  thus  limited  by  the 
third  subdivision  thereof.  The  latter  expressly  provides  that  when 
such  an  industrial  spur  is  to  be  connected  with  a  spur  from  the  main 
line,  constructed  under  the  provisions  of  the  statute  here  involved, 
contribution  must  be  made  by  the  party  proposing  to  make  the  con- 
nection to  the  party  who  paid  for  the  primary  spur  to  the  main  line. 
Eden  Independent  Lime  d-  Stone  Co.  v.  G.  tC-  N.  W.  R.  Co.  1910,  4  W.  R. 
C.  R.  788,  795,  797-798. 

Spur  track,  construction  of — Division  of  cost  among  p<irties. 

14.  Subdivision  3  of  sec.  1797 — 11m  of  the  Wisconsin  Statutes  ex- 
pressly provides  that  when  an  Industrial  spur  is  to  be  connected  with 
a  spur  from  the  main  line,  constructed  under  the  provisions  of  the  stat- 
ute here  involved,  contribution  must  be  made  by  the  party  proposing 
to  make  the  connection  to  the  party  who  paid  for  the  primary  spur  to 
the  main  line.  Eden  Independent  Lime  d  Stone  Co.  v.  C.  d  N.  W.  R.  Co. 
1910,  4  W.  R.  C.  R.  788,  798. 

Spur  track,  statutory  requirements  relating  to. 

15.  Section  1797 — 11m,  subd.  1,  of  the  Wisconsin  Statutes  provides 
that  "Every  railroad  shall  acquire  the  necessary  rights  of  way  for,  and 
shall  construct,  connect,  maintain  and  operate  a  reasonably  adequate 
and  suitable  spur  track,  whenever  such  spur  track  does  not  necessarily 
exceed  two  miles  in  length,  is  practically  indispensable  to  the  success- 
ful operation  of  any  existing  or  proposed  mill,  elevator,  storehouse, 
warehouse,  dock,  wharf,  pier,  manufacturing  establishment,  lumber 
yard,  coal  dock  or  other  industry  or  enterprise,  and  Its  construction  • 
and  operation  is  not  unusually  unsafe  and  dangerous,  and  is  not  un- 
reasonably harmful  to  public  interest."  Eden  Independent  Lime  d 
Stone  Co.  v.  C.  d  N.  W.  R.  Co.  1910,  4  W.  R.  C.  R.  788,  795-796. 

16.  Subdivision  2  of  sec.  1797 — 11m  of  the  Wisconsin  Statutes  re- 
quires the  party  or  parties  primarily  to  be  served  by  a  proposed  spur 
track  to  pay  for  the  right  of  way  and  construction,  and  specifies  the 
conditions  and  manner  of  payment.  Eden  Independent  Lime  d  Stone 
Co.  V.  C.  d  N.  W.  R.  Co.  1910,  4  W.  R.  C.  R.  788,  795-796. 

17.  Subdivision  3  of  section  1797— 11m  of  the  Wisconsin  Statutes 
reads  as  follows:  "3.  Whenever  such  spur  track  is  so  connected  with 
the  main  line,  as  herein  provided,  at  the  expense  of  the  owner  of  such 
proposed  or  existing  mill,  elevator,  storehouse,  warehouse,  dock,  wharf, 
pier,  manufacturing  establishment,  lumber  yard,  coal  dock,  or  other 
industry  or  enterprise,  and  any  person,  firm,  corporation,  or  associa- 
tion shall  desire  a  connection  with  such  spur  track,  application  there- 
for shall  be  made  to  the  commission,  and  such  person,  firm,  corpora 
tion,  or  association  shall  be  required  to  pay  to  the  person,  firm,  cor- 
poration, or  association  that  shall  have  paid  or  contributed  to  the 
primary  cost  and  expense  of  acquiring  the  right  of  way  for  such 
original  spur  track  and  of  constructing  the  same,  an  equitable  pro- 
portion thereof,  to  be  determined  by  the  commission,  upon  such  ap- 
plication and  notice,  to  the  persons,  firms,  corporations,  or  associa- 
tions that  have  paid  or  contributed  toward  the  original  cost  and  ex- 
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pense  of  acquiring  the  right  of  way  and  constructing  the  same." 
Eden  Independent  Lime  d  Stone  Co.  v.  C.  d  N.  W.  R.  Co.  1910,  4  W. 
R.  C.  R.  788.  795-796. 

18.  Prior  to  the  enactment  of  section  1797 — 11m  of  the  Wisconsin 
Statutes,  only  owners  of  industries  located  within  the  yard  limits  of 
any  station,  could  construct  lines  leading  from  such  industries  to  the 
tracks  of  the  railway  and  connect  them  therewith  within  such  limits. 
(Sec.  1802,  Wisconsin  Statutes  of  1898.)  Other  industries  were  de- 
pendent upon  the  railway  company  for  such  facilities.  (Sec.  1831a, 
Wisconsin  Statutes  of  1898.)  Eden  Ind**pendent  Lime  rf  Stone  Co.  v.  C. 
d-  N.  W.  R.  Co.  1910,  4  W.  R.  C;  R.  788.  796. 

RIGHT  OP  SHIPPER  TO  SWITCH  CONNECTIONS 

Public  use  of  spur  track  constructed  as  integral  part  of  railway 
system. 

19.  There  can  be  no  valid  claim  for  damages  to  existing  users  arising 
out  of  the  granting  of  the  right  of  equal  use  of  a  public  railway  to 
another.  Inconvenience  may  result.  If  this  reaches  the  degree  of 
unreasonableness  and  reduces  the  railway  facilities  to  the  limit  of 
unreasonable  inadequacy,  it  becomes  the  duty  of  the  railway  com- 
pany to  make  such  facilities  adequate.  Allegations  of  this  character 
lie  agatnst  the  railway  company,  and  not  against  an  industry  petition- 
ing for  spur  track  facilities.  The  statute  imposes  upon  railway  com- 
panies the  duty  of  providing  reasonably  adequate  facilities.  If  the 
serving  of  additional  industries  from  the  same  track  ur  tracks  causes 
the  service  to  any  or  all  of  them  to  become  unreasonably  inadequate, 
it  devolves  upon  the  railway  .co'mpany  to  make  it  adequate.  Eden 
Independent  Lime  d-  Intone  Co.  v.  C.  d  i\.  W.  R.  Co.  1910,  4  W.  R.  C.  R. 
788,  795. 

Side  track,  petition  for,  disvussed  by  Commission. 

20.  Petitioner  prays  that  the  M.  St.  P.  ft  S.  S.  M.  R.  Co.  be  ordered 
to  construct  and  maintain  at  Dwight.  Wis.,  a  suitable  side  track  to 
receive  and  discharge  both  carload  and  less-than-carioad  freight.  Held, 
that  conditions  at  and  about  Dwight  are  substantially  what  they 
were  in  1906  at  the  time  an  order  was  made  relating  to  said  station, 
which  order  did  not  include  the  relief  sought  for  in  these  proceedings. 
The  petition  is  dismissed,  but  it  is  recommended  that  the  respondent 
place  the  name  of  said  station  on  its  passenger  schedule.  Moe  d 
Millerman  v.  M.  St.  P.  d  8.  S.  M.  R.  Co.  1909,  4  W.  R.  C.  R.  117.  120. 

Spur  track,  construction  of,  ordered  by  Commission. 

21.  Petitioner  prays  that  the  respondent  be  ordered  to  construct  and 
maintain  a  spur  track  to  the  lime  works  which  the  petitioner  is  con- 
structing in  the  town  of  Eden,  Fond  du  Lac  county,  Wis.  Held,  that 
the  spur  track  is  indispensable  to  the  successful  operation  of  the 
business  of  petitioner,  and  is  not  unusually  dangerous  nor  excessively 
long;  that  both  public  necessity  and  the  necessities  and  conveniences 
of  the  petitioner  require  its  construction.  The  cost  of  construction 
is  determined  and  the  respondent  ordered  to  construct  such  spur  track 
within  sixty  days.  Eden  Independent  Lime  d  Stone  Co.  v.  C.  d  N. 
W.  R.  Co.  1909,  4  W.  R.  C.  R.  233,  237. 

22.  Petitioner  prays  that  the  C.  &  N.  W.  R.  Co.  be  ordered  to  con- 
struct and  maintain  a  spur  track  to  the  artificial  ice  plant  of  the  pe- 
titioner in  the  city  of  Milwaukee,  Wis.,  under  the  provisions  of  eh.  352, 
Laws  of  1907,  as  amended.  The  petitioner  now  hauls  its  ice  for  ship- 
ping a  distance  of  ten  blocks  and  its  coal,  amounting  to--ten  tons  ner 
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twenty-four  hours,  a  distance  of  three  miles.  The  plant,  is  being  en- . 
larged  and  will  require  from  nineteen  to  twenty  tons  of  coal  per  twenty- 
four  hours.  Held,  that  the  construction  of  the  side  track  is  indispens- 
able to  the  successful  operation  of  the  business  of  the  petitioner  on  the 
larger  scale  planned,  and  that  the  operation  of  such  track  would  not  be 
unusually  unsafe  and  dangerous.  The  construction  of  the  track  is  or- 
dered, subject  to  favorable  action  by  the  common  council  of  the  city  of 
Milwaukee,  and  the  cost  of  such  construction,  exclusive  of  the  acquir- 
ing of  the  right  of  way,  is  determined.  Thirty  days  after  favorable 
action  on  the  part  of  the  city  council  is  deemed  sufficient  time  within 
which  to  comply  with  the  provisions  of  this  order.  Clear  Ice  Co,  v. 
C,  d  N,  W.  R.  Co,  1910,  4  W.  R.  C  R.  426,  430-431. 

23.  A  re-hearing  was  held  to  afford  interveners  an  opportunity  to 
present  their  objections  to  the  order  of  the  Commission  (4  W.  R.  C.  R, 
233,  237)  requiring  the  respondent  railway  company  to  construct  a 
spur  track  from  one  of  the  tracks  now  serving  interveners  to  the  lime 
kiln  or  kilns  operated  or  to  be  operated  by  the  petitioner  in  the  town  of 
Eden,  Fond  du  Lac  county,  Wis.  Interveners  allege  that  the  capacity  of 
the  present  tracks  is  fully  taxed  by  their  own  business  and  that  the 
serving  of  the  petitioner  over  any  one  of  these  tracks  would  cause  great 
inconvenience,  loss  and  damage.  Held,  that  the  original  track  or  tracks 
constructed  for  interveners  by  the  respondent  railway  company  are  an 
integral  part  of  the  railway  company's  system,  and  that  interveners 
have  no  more  right  to  use  said  tracks  than  any  other  citizen  who  may 
desire  their  use;  that  the  allegation  of  overcrowding  the  existing 
tracks,  if  valid,  does  not  He  against  the  petitioning  industry,  but 
against  the  respondent  railway  company,  which  Is  required  by  law  to 
provide  reasonably  adequate  service,  and  that  if  in  this  case  the  Incon- 
venience should  rise  to  the  degrree  of  Inadequacy  of  service,  the  respon- 
dent company  will  be  expected  to  make  that  service  adequate  in  any 
manner  deemed  by  itself  to  be  most  feasible.  The  construction  of  the 
spur  track  is  ordered.  Such  track  is  to  be  located  along  the  line 
apparently  agreed  upon  as  the  most  feasible  route  at  the  time  of  the 
re-hearing,  unless  the  parties  interested  select  another  route.  Under 
the  easements,  by  virtue  of  which  the  original  track  was  constructed, 
the  railway  company  may  be  required  to  extend  Its  track  to  petitioner's 
quarry,  which  lies  on  a  quarter  section  of  land  embraced  In  said  ease- 
ments and  for  the  benefit  of  which  said  easements  were  granted  by 
the  proprietors  of  the  land  to  the  railway  company.  Hence,  no  order 
will  be  made  requiring  a  deposit  to  cover  the  cost  of  construction  of 
the  proposed  side  track  nor  the  giving  of  a  bond  for  the  same.  The 
order  herein  given  will  supersede  the  whole  of  the  original  order. 
Thirty  days  is  deemed  a  reasonable  period  of  time  within  which  to 
comply  with  this  order.  Eden  Independent  Lime  d  Stone  Co.  v.  C,  d 
N,  W,  R.  Co,  1910,  4  W.  R.  C.  R.  788,  795,  798-799. 

SWITCHINO  CHABOES 

See  Trbminal  Chaboes. 

Reasonableness  of  switching  charges,  see  Tebminal  Chaboes,  2. 
Reasonableness  of  switching  charges,  substitution  of  switching  charge 
in  place  of  a  distance  tariff  rate,  see  Rates,  56. 

TAN  BABE 

Refund  on  shipments,  Dunfield  and  Dudley  Spur  to  Keno8hai>  Wis.,  t 
see  Rates,  57;  Repabation,  25.  Digitized  by  VjOOQIC 
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TARIFFS 

See  Schedules  oh  TabIffs. 

TAXES 

Apportionment  of  taxes  among  different  plants,  see  Accounting,  13. 

TELEPHONE  DIBEOTOBIES 

Advertisements  in  telephone  directories,  right  of  telephone  company 
to  insert  advertisements  in  directories  as  collateral  undertaking 
not  affecting  prejudicially  the  reasonable  performance  of  its  duties 
to  the  public,  see  Telephone  Utilities,  1. 

TELEPHONE  FACILITIES 

Railroads,  duty  of  railroad  company  as  to  telephone  facilities  in  sta- 
tions, see  Raii.koads,  6-9. 

TELEPHONE  UTILITIES 

Classification  in  telephone  service,  see  Classiiication,  1-2. 

Contracts  for  telephone  service  and  facilities,  see  Coxtbacts,  3. 

Cost  of  service  of  telephone  utilities,  determination  of  unit  costs,  see 

Accounting,  14-16. 
Depreciation,  rate  of  depreciation  of  telephone  plant,  see  Depreciation, 

27-28. 
Discrimination    between    telephone    subscribers,    see    Discrimination, 

2-8;   Rates,  90,  109. 
Discrimination  between  telephone  subscribers,  different  rates  for  differ- 
ent classes  of  service,  not  necessarily  unjust  discrimination,  see 

Discrimination,  3-4;   Rates,  109. 
Discrimination  between  telephone  subscribers,   discrimination  due  to 

classification,  see  DiscpiMiNATiON,  5-6. 
Discrimlnatrlon  between  telephone  subscribers,  granting  of  higher  grade 

of  service  to  party  line  subscribers  than  that  for  which  they  have 

subscribed,  see  Discrimination,  7. 
Discrimination  between  telephone  subscribers,  variations  in  charge  for 

similar  service  to  subscribers  as  unjust  discrimination,  see  Dis- 
crimination, 8. 
Extension  sets  for  business  and  residence  telephones,  relation  of  rates 

for  business  and  residence  extensions,  see  Rates,  103. 
Franchise  value,  does  not  attach  to  the  business  of  telephone  companies 

in  Wisconsin,  see  Validation,  10. 
Regulations,  published  rules  governing  service  and  charges  must  he 

applied  impartially,  see  Regulations,  4. 
Schedules  of  rates  and  charges,  see  Schedules  fob  Utilities,  1-2. 

ACCOUNTING. 

^  See  Accounting. 

CONTROL  AND  REGULATION  IN  GENERAL. 

Collateral  undertaking  of  a  public  utility  when  not  affecting 
prejmUcially  the  rea-sonahle  performance  of  its  duties  to 

the  public. 
1.  Petitioners  allege  that  the  practice  of  the  Wisconsin  Telephone  Co* 
in  issuing  telephone  directories  for  its  Fond  du  Lac  exchange,  contain- 
ing advertisements  of  local  and   foreign  business  houses,  has  caused 
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injury  to  the  trade,  business  and  calling  of  petitioners,  and  pray  for 
an  order  compelling  respondent  to  furnish  directories  free  from  adver- 
tisements, excepting  only  those  which  advertise  the  telephone  business 
of  respondent.  The  Investigation  developed  that  the  directories  are  fur- 
nished free  to  respondent  by  an  advertising  bureau,  the  advertisements 
being  under  censorship  of  respondent;  that  it  is  usual  to  include  adver- 
tisements in  telephone  directories  and  to  insert  certain  information  of 
a  general  nature.  Held,  that  any  act,  practice  or  collateral  undertaking 
of  a  public  utility,  not  affecting  prejudicially  the  reasonable  perform 
ance  of  its  duties  and  obligations  to  the  public  and  individuals,  although 
displeasing  to  some  of  its  patrons  because  tending  to  subject  them  to 
prejudice  in  respect  to  their  private  interests,  is  not  within  the  scope 
of  the  regulative  powers  conferred  upon  the  Commission;  that  whether 
or  not  the  act  complained  of  is  ultra  vires  can  be  raised  only  by  the 
state  through  proper  action  in  court;  that  the  universal  practice  of 
telephone  companies  of  using  their  directories  as  advertising  mediums 
is  a  practice  collateral  to  the  public  functions  of  such  companies,  and 
as  long  as  it  does  not  interfere  with  the  discharge  of  such  functions, 
is  not  within  the  regulatory  powers  of  the  Commission;  that  the 
respondent  furnishes  reasonably  adequate  directories  to  the  petitioners 
and  to  the  public,  and  the  use  of  same  as  advertising  mediums  does  not 
interfere  with  the  duties  of  respondent  to  petitioners  and  to  the  pub- 
lic. Petition  dismissed.  Fond  du  Lac  Busiiiess  Men's  Association  §t 
al.  V.  Wis.  Tel.  Co.  1909.  4  W.  R.  C.  R.  340,  353-354. 

ESTABLISHMENT,  CONSTRUCTION  AND  MAINTENANCE. 

Acquisition  of  franchises  or  privileges — No  local  franchise  re- 
quired  hy  a  telephone  company, 

2.  Under  the  decisions  of  the  supreme  court  of  this  state  no  local 
franchise  is  required  by  a  telephone  company  and  none  could,  there- 
fore, lawfully  be  granted  by  the  local  authorities.  Payne  ct  al.  v.  Wis. 
Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  60. 

OPERATION. 

Hequirements  as  to  service  and  facilities  in  particular  ca.ses. 

3.  A  petition  was  filed  for  a  modification  of  an  order  of  the  Commis- 
sion (3  W.  R.  C.  R.  514,  516)  requiring  that  a  full  metallic  circuit  be 
installed  between  the  two  telephone  exchanges  at  Mazomanie  and 
Black  Earth,  Wis.  Petitioner  alleges  a  lack  of  necessity  for  a  metallic 
service  and  prays  that  a  grounded  circuit  be  substituted  instead  of  the 
metallic  system  ordered.  Held,  that  owing  to  the  relatively  small  dif- 
ference in  the  cost  of  construction,  and  the  preponderance  of  evidence 
in  favor  of  the  metallic  system,  there  is  no  cause  for  modification  of 
the  former  order.  Petition  dismissed.  FesenfeU  tC-  Barber  ct  al.  v. 
Mazomanie  Tel.  Co.  ct  al.  1909,  4  W.  R.  C.  R.  Ill,  113. 

RATES. 
See  Ratks. 

TELEPHONE  COMPANIES. 
Assumption  of  Public  Utilities  Law  that   telephone  companies 

are  subject  to  ordinary  laws  of  competition, 

4.  The  Public  Utilities  Law  excepts  telephone  companies  from  those 
of  its  provisions  which  protect  existing  plants  frbm  excessive  or  unfair 
competition.  It  Is  well  underatcod  that  the  theory  of  the  law  U^^  that 
utility  enterprises  are  generally  monopolistic  in  their  cJigi{[|^^^yr(j'9^Q{^ 
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theory  was  not  extended  to  include  telephone  companies.  These  alone 
are  left  in  a  class  ly  then  selves,  supposed  to  be  governed  by  the  ordi- 
nary laws  of  competition.  Fcync  ct  al.  v.  W.s,  TcJ.  Co.  1909,  4  W.  R. 
C.  R.  1,  60. 

F7'anchiscs  and  powers — IJsurpaiion  of  franchise  or  exercise  of 
unauthorized  powers  a  grievance  against  sovereignty. 
5.  The  usurpation  of  a  franchise  or  the  exercise  or  unauthorized 
powers  ty  a  corporation  is  a  grievance  against  sovereignty  which  the 
state  alone  can  redress  In  a  proper  action  instituted  In  the  courts  for 
that  purpose,  and  is  not  a  matter  upon  which  a  private  party  can 
predicate  a  right  in  any  action  or  proceeding  against  the  corporation. 
Such  wrongs  are  not  su^jects  that  can  thus  be  inquired  into  collaterally 
for  the  purpose  of  righting  them.  (Fnrwell  Co.  v.  Wolf  et  al.  1897,  96 
Wis.  10.)  {Uuhhard  x\  Haley  et  al.  1897,  96  Wis.  578,  587.)  {Bergeron 
V.  Hobbs  et  al  1897,  £6  Wis.  647.)  (Zinc  Carbonate  Co.  v.  Firs':  Na- 
tional Bank  of  Shullsburg^  1899,  103  Wis.  125,  131.)  (Attorney  General 
ex  rel.  Askew  v.  Smith  et  al.  1901,  109  Wis.  532,  541.)  (Seeurtty  Xa- 
iional  Bank  of  Sioux  City,  Iowa,  v.  St.  Croix  Power  Co.  1903,  117  Wis. 
211,  217.)  Fond  du  Lac  Busi^icss  Men's  Association  et  al.  v.  Wis.  Tel. 
Co.  1909,  4  W.  R.  C.  R.  340,  348,  349. 

VALUATION 
Sec  Vai.itatio.n. 

TERMINAL  OHASGES 

Reasonableness  of  rate,  switching  charge  considered  in  relation  to 
reasonableness,  sec  Ratis,  56. 

Departure  from  practice  of  charging  switching  rate  and  sub- 
stitution  of  distance  tariff  rate. 

1.  The  practice  of  charging  a  switching  rather  than  a  distance 
tariff  rate  for  transfer! irg  cars  from  one  place  to  another  within  the 
yard  limits  is  also  one  of  long  standing,  nnd  to  which  business  condi- 
tions generally  have  become  adjusted.  This  practice,  therefore,  should 
not  be  changed  excent  for  very  good  reasons,  'n  fact,  it  is  our  opinion 
that  it  should  not  he  altered  except  when  unrepsonable  or  v  hen  found 
necessary  and  proper  in  the  more  general  readjustments  of  the  freight 
rates,  or  because  of  other  commercial  conditions.  Sinaiko  Brothers  v. 
C.  M.  tC-  St.  P.  R.  Co.  1910,  4  W.  R.  C.  R.  432,  4C6. 

Reasonableness  of  charge — Substitution  of  switching  charge  in 
place  of  distince  tariff  rate — Scrap  iron,  Madison,  Wis. 

2.  Petitioner  alleges  that  respondent  carrier,  the  C.  M.  &  St.  P.  R.  Co., 
maintains  no  s'^  itching  rate  on  scran  iron  in  the  city  of  Madison.  Wis., 
and  has  refuL-ed  to  put  surh  rate  into  effect;  that  such  refusal  is  a 
discrimination  against  petitioners  as  similar  rates  are  in  effect  in  other 
cities  cf  the  state;  that  the  distance  tariff  rates  now  charged  for  such 
service  are  excessive,  unresscnable  and  discriminatory.  An  examina- 
tion of  respondent's  tariffs  sbo"  s  that  it  has  switching  tariffs  in  effect 
for  similar  services  in  practicaHy  every  shipping  point  in  the  state,  at 
rates  ranging  from  $l.c0  to  $7  per  car.  Held,  that  the  rates  com- 
plained of  are  unreasonable  under  the  circurr stances  and  the  respon- 
dent is  ordered  to  sul  etitute  In  place  of  the  distance  tariff  rate  In  ef- 
fect a  switching  charge  of  not  to  exceed  $5  per  car.  Sinaiko  Brothers 
V.  C.  M.  d  St.  P.  R.  Co.  1910,  4  W.  R.  C  R.  432,  436.  ^  t 
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TERMINAL  FACILITIES 

iztfc   SrATio.x  FAciiiTiE-i;    Switch  Connections. 

THROUOH  LINES 

Hive  CONNKCTINO  CAKRIhTlS. 

THROUOH  RATES 

Sec  Ratf.s. 
Joint  or  through  rates  and  divisions  thereof,  see  Rates,  6-9. 

TOWNS 

Town  board,  consent  of,  necessary  for  abandonment  of  street  railway 
track  constructed  under  franchise  granted  ly  such  board,  see 
SiRKF.T  Railways,  6. 

TRAFFIC 

interchange  cf,  ser  Connkcting  Carhifrs.  1-3. 

TRAIN  SCHEDULES 

Sec  also  Train  Skrvick. 

Adjustment  of  train  schedules  between  connecting  carriers  to  provide 
for  interchange  of  traffic,  sec  Train  Skrvice,  5. 

Interference  vith  scJfrduJefi  of  interstafe  trains. 

1.  The  Comniissicn  has  repeatedly  held  that  where  the  local  traffic 
Is  reasonably  adequate  under  all  the  circumstances  in  the  case,  it  will 
make  no  order  interfeilng  with  the  schedule  or  rate  cf  speed  of  inter- 
state trains  operated  primarily  for  the  benefit  of  the  through  traffic. 
Barber  v.  C.  St.  P.  M.  t{-  0.  R.  Co.  et  al.  1009,  4  W.  R.  C.  R.  238,  242. 

Making  of  train  schedules. 

2.  The  Commission  has  on  several  occasions  held  that  the  making  of 
train  schedules,  together  with  the  details  of  operation,  are  matters 
primarily  within  the  judgment  and  discretion  of  the  railway  company. 
Only  in  cases  of  clear  necessity  has  the  Commission  intervened  In  mat- 
ters of  this  kind,  and  then  somewhat  reluctantly.  It  is  practically  Im- 
possible for  the  Commission  to  assume  responsibility  for  the  many  de- 
tails connected  with  the  operation  of  trains.  The  law.  In  our  judg- 
ment, does  not  contemplate  this  and  we  do  not  believe  that  In  ex- 
perience it  would  piove  to  ]:e  practicable.  Rarhcr  v.  C.  St.  P.  M.  rf  0. 
li.  Co.  et  al.  1909,  4  W.  R.  C.  R.  238,  242. 

3.  The  arrangement  of  a  train  schedule  is  primarily  a  matter  for  the 
railwpy  management.  The  law  did  not  contemplate  that  the  Commis- 
sion should,  in  the  first  instance,  establish  train  schedules;  nor  would 
it  be  physically  pcssible  lor  any  commission  to  assume  this  respon- 
sibility with  success  if  the  law  did,  as  a  matter  of  fact,  require  it. 
The  requirements  of  the  railway  statutes  and  a  practical  view  of  their 
Interpretation  impel  an  interference  with  the  schedules  established  by 
the  company  on  the  part  of  the  Commission  only  in  those  instances  In 
which  the  company's  eslabllshed  schedule  does  not  meet  the^requira- 
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ments  of  the  public  reasonably  well.  When  public  interests  suffer  In 
consequence  of  such  schedules,  it  is  the  right  and  duty  of  the  Com- 
mission to  modify  such  schedules  in  the  interest  of  such  public  re- 
quirements. Barkrr  v.  C.  M.  tt  St.  P.  /?.  Co.  1910,  4  W.  R.  C.  R.  7ol, 
755-756. 

TRAIN  SERVICE 

See  also  Train  S(  jrF.m:i.Fs. 

Adequacy  of  train  service. 

1.  Petitioner  prays  for  the  stoppage  of  a  train  of  the  G.  N.  R.  Co.  at 
Foxboro,  an  unincorporated  village  In  Doiiglns  county,  Wis.,  having  not 
over  60  inhabitants,  being  surrounded  by  a  thinly  settled  territory,  and 
being  served  by  two  trains  each  way  dally,  v/hich  trains  arrive  and 
depart  at  inconvenient  hours.  Held,  (1)  that  under  the  rule  laid  down 
in  Farmer  v.  D.  S.  »S.  d-  A.  /?  Co.  1907,  1  W.  R.  C.  R.  316,  the  state  has 
a  right  to  require  the  carrier  to  furnish  adequate  service  to  communi- 
ties served  by  it,  and  if  a  sufficient  number  of  local  trains  are  not 
operated  to  furnish  such  service,  through  trains  may  be  compelled  to 
stop  for  the  purnose  of  accommodating  local  travel.  (2)  That  where 
the  carrier  has  furnished  reasonably  adequate  facilities,  the  state,  and 
through  it  the  Railroad  Commission,  is  without  no^^er  to  compel  the 
stoppage  of  limited  interstate  n  ail  trains.  (3)  That  though  the 
facilities  now  furnished  Foxboro  comrel  the  traveling  nublic  to  arrive 
or  depart  on  trains  in  the  early  morning  or  late  at  night,  the  facilitip« 
are  adequate  under  the  rulincrs  of  the  IT.  S.  supreme  court.  Petition 
dismissed,     ^chviidt  v.  G.  X.  R.  Co.  1909.  4  W.  R.  C.  R.  121.  125-126. 

2.  Petitioner  alleges  inadequate  napsenger  train  service  at  Maiden 
Rock,  Wis.,  a  station  on  the  C.  B.  &  Q.  R..  and  prays  for  an  order  re- 
quiring the  stopping  of  certain  through  trains.  At  the  hearing  the 
railroad  company  expressed  its  willingness  to  stoo  one  additional 
through  paFsenger  t»ain  sf  Maiden  Rock.  Tn  the  light  of  the  limita- 
tions placed  upon  the  action  of  the  Commission  by  the  decisions  of 
the  United  States  supreme  court,  and  in  view  of  the  nredominan^^y 
through  charact'^r  of  the  pas^enp'er  traffic  en  rcsDcndent's  line  in  Wis- 
consin, it  is  hrUl,  that  the  existing  passenger  service  at  Maiden  Rook, 
including  the  stopping  of  the  additional  through  t^ain.  is  not  umreason- 
ably  inadequate.  Petition  dismissed.  Villagr  of  Maiden  Rock  v.  C.  K. 
it-  0.  R.  Co.  1909,  4  W.  R.  C.  R.  311,  318. 

3.  Petitioner  alleges  inadequate  passensrer  train  service  at  Almena, 
Wis.,  a  villaere  of  about  three  hundred  and  fifty  inhabitants,  on  the  M. 
St.  P.  &  S.  S.  M.  R.  The  t-*'o  trains,  whose  stoppage  Is  demanded,  had 
been  regularly  stepped  at  Almena  for  over  a  year,  on  account  of  the  lo- 
cation there  of  a  perscn  wbo  had  established  a  reputation  for  his 
ability  to  cure  people  of  bodily  ailments.  After  the  removal  of  this 
person  the  passenger  traffic  raridW  decreas*^d,  as  is  shown  in  a  table 
giving  the  passenger  receipts  at  Almena.  Held,  that  the  nresent  pas- 
senger train  service  is  nnt  unreasonably  inadequate.  Petition  dis- 
misspd.  .^pcrlin  v.  M.  *S7.  P.  <(•  F!.  »Sf,  M.  R.  Co.  1910,  4  W.  R.  C.  R.  467, 
470. 

4.  Petitioner  alleges  Inadequate  local  nassenger  train  service  on  the 
T^  Crosse  division  of  the  C.  M.  &  St.  P.  R.  The  testimony  showed  that 
respondent  carrier  had  previously  had  in  effect  a  schedule  similar  to 
that  prayed  for  in  the  ret  it  ion  herein,  and  that  the  same  did  not  pro- 
mote travel  nor  meet  the  demands  of  the  general  traveling  public  as 
well  as  the  present  schedule.  No  claim  is  made  that  the  total  number 
of  trains  now  being  onerat^d  is  not  sufficient  to  accommodate  all  per- 
sons desiring  to  travel  on  this  line.  Held,  that  the  arrangement  of  a 
train  schedule  is  primarily  a  matter  for  the  railway  management:  that 
the  law  Impels  interference  by   the  Commission   with  the  establishes] 
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schedules  only  when  such  schedules  do  not  meet  the  requirements  of  the 
public  reasonably  well;  that,  although  in  the  instant  case  the  service  is 
not  satisfactory  to  all  patrons  of  the  line,  the  interests  of  these  parties 
are  clearly  outweighed  by  the  considerations  of  a  larger  traveling  pub- 
lic. Petition  dismissed.  Barker  v,  C.  M.  d  St.  P.  R,  Co.  1910,  4  W.  R. 
C.  R.  751,  755-756. 

Adjusiment  of  train  schedules  hettvecn  connecting  carriers  to 
provide  for  interchange  of  traffic, 

5.  Petitioner  alleges  inadequate  train  service  at  Camp  Douglas,  Wis., 
because  the  southbound  afternoon  passenger  trains  of  the  C.  M.  k  St. 
P.  R.  Co.  and  the  C.  St.  P.  M.  &  O.  R.  Co.  fail  to  make  proper  connec- 
tions. Held,  that  it  is  the  rule  of  the  Commission  not  to  make  an 
Older  interfering  with  the  schedule  or  rate  of  speed  of  through  traffic 
where  the  local  traffic  is  reasonably  adequate;  that  in  this  case  at  least 
one  close  connection  is  necessary  at  Camp  Douglas  in  order  to  serve 
the  public  adequately;  that  the  making  of  train  schedules  is  primarily  a 
matter  within  the  judgment  and  discretion  of  the  railroad  company. 
Respondent  carriers  aie  ordered  to  establish  close  and  direct  connec- 
tion and  interchange  of  traffic  for  their  two  southbound  passenger  trains 
passing  through  Camp  Douglas  in  the  afternoon.  Barber  v.  C.  St.  P. 
M.  it  0.  R.  Co.  et  ah  1909,  4  W.  R.  C.  R.  238,  242-243. 

Operation  of  trains. 

6.  Every  railway  company  is  entitled  to  operate  its  trains  in  such  a 
r^anner  as  to  compote  upon  the  most  favorable  terras  consistent  with 
the  test  of  reasonably  adequate  service  at  all  points  served  by  it.  ( Tate 
V.  C.  B.  rf-  Q.  R.  Co.  1908,  2  W.  R.  C.  R.  348,  354.)  ViJlage  of  Maiden 
Reek  V.  C.  B.  d-  Q.  R.  Co.  1909,  4  W.  R.  C.  R.  311,  316. 

Power  of  state  to  compel  stoppage  of  interstate  trains. 

7.  Under  certain  circun'stances  a  railroad  commission,  duly  em- 
powered by  statute,  may  compel  a  railway  company  to  stop  interstate 
trains  carrying  United  States  mail.  The  right  to  exercise  the  power 
would  seem  to  depend  upon  a  question  of  fact  in  every  instance,  and 
the  essential  fact  to  be  determined  is  whether  or  not  the  locality  in 
question  is  adequately  served  ^y  other  trains.  (Farmer  v.  D'.  S.  8.  tC- 
A.  R.  Co.  1907,  1  W.  R.  C.  R.  316,  321.)  Sehmidt  v.  O.  N.  R.  Co.  1909, 
4  W.  R.  C.  R.  121,  125. 

Sertnce  to  local  stations  by  through  interstate  trains. 

8.  Through  interstate  trains,  like  the  one  under  consideration,  en- 
gaged in  conveying  persons  long  distances  at  a  rapid  speed  in  compe- 
tition with  similar  trains  on  other  roads,  are  not  designed  to  perform 
local  service  between  stations,  and  ought  not,  in  justice  to  the  railway 
company  or  to  the  traveling  public,  to  be  ever  required  to  do  so  except 
in  case  of  imperative  necessity.  (7)yer  v.  C.  M.  <(•  St.  P.  R.  Co.  1908,  2 
W.  R.  C.  R.  621,  626.)  Village  of  Maiden  Roek  v.  C.  B.  d-  Q.  R.  Co.  1909, 
4  W.  R.  C.  R.  311,  316. 

TRANSFER  OF  FREIGHT 

See   CONNKC'TINd   C^RUIKRS. 


TRANSIT  RATES 

See  Rates,  9,  25,  26,  35,  62. 
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ULTRA  VIBES 

Usurpation  of  franchise  or  exercise  of  unauthorized  powers  by  a  tele- 
phone company,  a  grievance  against  sovereignty,  see  Telkphone 
Utilitiks,  5. 

UNDUE  PKEFEBENCE 

Krr  D I  SCR  I  m  inai  ion. 

UNEARNED  INCREMENT 

Unearned  increment  as  element  in  the  valuation  of  iHibllo  utilities, 
unearned  increment  duo  to  natural  increase  in  value  of  land  and 
increases  caused  by  rising  prices  of  labor  and  material,  see  Valua- 
tion, 41. 

UNIFORM  ACCOUNTING 

8cc   AccorxTiNo. 

UNIT  COSTS 

Determination  of  unit  costs  for  electric  utilities,  see  Accouxting,  1-9, 

11-13. 
Determination  of  unit  costs  for  gas  utilities,  see  Accovstisq,  10,  11-13. 
Determination  of  unit  costs  for  public  utilities,  sec  AocouxTiNr.,  1-21. 
Determination  of   unit  costs   for  telephone  utilities,   see  Accointing, 

14-15. 
Determination  of  unit  costs  for  water  utilities,  see  Accounting,  16-21. 
Determination  of  unit  costs  in  transportation,  analysis  of  cost  per  unit, 

«(•<•  Raiks,  16. 

UNJUST   DISCRIMINATION 

SVt  Discrimination. 

UNJUST  RATES 

See  Rati-^s. 

UTILITIES 

See  Priii.ic  Utti.itifs. 

VALUATION 

DETERMINATION    OF   THE    VATJTE    OF    PROPERTY    OF    PUBLIC 
UTILITIES— ELEMENTS  CONSIDERED, 

In  gem  rah 

1.  The  main  question  involved  in  the  valuation  of  a  utility  for  rate- 
making  purposes  is  to  find  the  fair  value,  or  that  value  upon  which 
the  investors  aie  entitled  to  reasonable  returns  and  which  is  equitable 
as  between  the  investors  on  the  one  hand  and  the  customers  on  the 
other.  State  Journal  Print inp  Co.  et  al.  v.  Madison  Ons  tC  Eleetrie  Co. 
1910,  4  \V.   R.  C.  R.  501,  5ar.-r,36.  ^   '  t 
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2.  Items  charged  to  orerating  expenses  of  public  utilities  should  not 
also  te  included  in  the  value  of  the  plant.  To  thus  charge  an  item  in 
both  places  when  rsing  the  data  for  purposes  of  rate  making  would  re- 
sult in  making  the  consumers  pay  the  cost  twice.  This  would  mani- 
festly not  be  fair.  Equity  demands  that  items  that  are  thus  twice 
charged  should  be  eliminated  from  either  the  value  of  the  plant  or  from 
its  operating  expenses.  As  to  which  one  of  these  two  places  any  given 
item  of  cost  belongs  fiom  a  theoretical  point  of  view,  would  seem  to 
depend  upon  its  nature,  ^tatc  Journal  Frintivg  Co.  et  al.  v.  Madis'^n 
Gas  <t-  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  537-oC8. 

3.  The  investment  in  the  plant  and  the  cost  of  developing  its  business 
as  measured  by  the  deficits  from  operation  when  all  proper  and  legiti- 
mate outlays  are  included  in  the  operating  expenses,  seem  to  us  to  con- 
stitute the  valuation  upon  which  the  investois  may  ordinarily  be  en- 
titled to  reasonable  returns  and  upon  vihlch,  under  like  conditions,  it 
may  be  the  duty  of  the  consumers  to  pay  rates  that  will  yield  such  re- 
turns to  the  investors.  State  Journal  Printing  Co.  et.  a!,  v.  Madi8'^n 
Gas  d'  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  579. 

4.  Among  the  more  important  factors  which  are  usually  considered 
by  the  courts  in  passing  upon  the  value  of  public  utilities  are  toe  cost 
of  reproduction  new,  the  cost  of  reorcduction  new  less  depreciation,  the 
original  cost,  book  value,  and  capitalization;  the  gross  earnings,  oper- 
ating expenses  and  net  earnings;  and  the  cost  of  building  up  the  busi- 
ness. 8tate  Journal  Printing  Co.  ct  al.  v.  Madiscn  Oas  tC-  Electric  Co. 
1910,  4  W.  R.  C.  R.  501,  590. 

Book  value,  as  disclosed  by  the  construction  accounts  and  bal- 
ance sheets. 

5.  The  book  value  cf  the  plants  to  the  present  owners  as  this  value 
is  disclosed  by  the  construction  accounts  and  balance  sheets  is  also  Im- 
portant in  determining  the  value  for  rate-making  purpcs?s.  It  is,  how- 
ever, so  much  dependent  upon  the  original  cost,  and  even  on  the  cost 
cf  reproduction  and  other  elements,  that  it  Is  difficult  to  draw  any  dis- 
tinct lines  between  them,  ^tate  Journal  Printing  Co.  et  al.  v.  Madison 
Oas  rf  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  557-558. 

6.  Further  light  on  the  original  cost  and  the  book  value  may  be  ob- 
tained from  the  balance  sheets  of  the  plants,  which  may  be  said  to 
represent  statements  of  the  assets  and  liabilities  from  year  to  yoar 
as  shown  on  the  books  of  the  company.  State  Journal  Printing  Co.  et 
al.  V.  Madison  Gas  cC-  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  563. 

Capitalization. 

7.  The  capitalization  should  also  be  considered  in  determining  the 
value  of  a  utility  for  rate-making  purposes,  as  it  may  have  some  bear- 
ing on  the  values.  In  n:any  cases,  however,  it  is  found  to  cover  such 
a  variety  of  elements,  both  relevant  and  irrelevant,  that  it  frequently 
is  of  comparatively  little  assistance  in  determining  the  fair  value  of 
plants.  State  Journal  Printing  Co.  et  al.  v.  Madison  Gas  t£  Electric  Co. 
1910,  4  W.  R.  C.  R.  501,  557-558. 

Franchise  values. 

8.  The  rights  to  do  business  in  a  particular  city,  which  rights  have 
been  granted  free  of  cost,  can  hardly  be  legitimately  capitalized  by 
utilities  which  are  not  entitled  to  more  than  reasonable  returns  on  tneir 
investment.  State  Journal  Printing  Co.  et  al.  v.  Madison  Oas  ilc  Electric 
Co,  1910,  4  W.  R.  C.  R.  501,  578. 
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Franchise  values — Exclusive  rights  to  operate  public  utilities. 

9.  The  practice  of  capitalizing  the  value  of  exclusive  rights  to  perform 
the  services  that  are  rrndered  ty  public  utilities,  appears  to  be  ex- 
tremely doubtful.  Such  exclusive  privileges  are  monopolistic  in  their 
nature,  due  to  natural  conditions,  and  belong  to  the  community.  They 
have  been  created  by  tho  growth  cf  population,  and  by  economic  and 
social  developments  generally,  rather  than  ty  any  individual  efforts. 
Belonging  to  the  public,  the  right  of  control  and  of  the  disposal  of  such 

.  privileges  also  rests  In  the  community.  Under  these  conditions  there 
appear  to  be  no  good  grounds  upon  which  the  value  of  exclusive 
privileges  of  this  kind  should  become  private  property.  This  is  es- 
pecially true  where,  as  in  this  state,  the  trend  of  legislation  is  such  as 
to  reserve  such  values  for  the  public.  In  fact,  some  of  the  principal 
reasons  for  the  enactment  of  the  Public  Utilities  Law,  the  laws  which 
restrict  the  issuance  of  security,  and  otber  legislation,  appear  to  have 
been  the  restoration  to  or  maintenance  for  the  public  of  the  benefits 
that  may  be  derived  from  the  rights  in  question,  or  to  protect  it  from 
such  extortions  which  are  possible  when  such  rights  are  controlled  by 
private  individuals.  The  effect  of  such  legislation  is  to  eliminate  spec- 
ulative elements  from  the  business  of  operating  utilities  of  this  kind 
and  to  increase  the  safety  of  investments  therein.  It  appears  to  stand 
for  restrictions  upon  possible  speculative  gains  on  the  one  band,  and 
greater  security  on  the  other.  Its  aims  are  to  maintain  just  and  equit- 
able relations  as  between  investors  and  consumers.  A  policy  of  which 
this  can  be  eaid,  insofair  as  it  affects  enterprises  which  bear  such  a 
peculiar  relation  to  the  public  as  is  the  case  of  public  utilities,  appears 
to  us  to  be  both  wise  and  necessary.  That  in  the  face  of  these  and 
other  facts  of  similar  import  exclusive  rights  to  operate  public  utilities 
can  have  any  value  that  can  be  equitably  capitalized  as  against  the  con- 
sumers, appears  to  us  to  be  extremely  doubtful.  8tate  Journal  Print- 
ing Co,  ct  al.  V.  Madison  Gas  d-  Electric  Co.  1910,  4  W.  R.  C.  R.  501, 
586-587. 

Franchise  values — Telephone  utilities. 

10.  Under  the  decisions  of  the  supreme  court  of  this  state  no  local 
franchise  is  required  \y  a  telephone  company,  and  none  could,  there- 
fore, lawfully  be  granted  by  the  local  authorities.  Franchise  values  do 
not,  therefore,  attach  to  the  business  of  telephone  companies  In  Wis- 
consin.   Payne  ct  al.  v.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  H.  1,  60. 

Going  value. 

11.  The  subject  of  going  value  is  one  of  the  utmost  importance  in 
the  valuation  of  public  utilities  for  the  purpose  of  fixing  rates,  and  it 
is,  moreover,  a  subject  upon  which  there  are  many  differences  of  opin- 
ion. State  Journal  Printing  Co.  ct  al.  v.  Madison  Oas  rf  Electric  Co. 
1910,  4  W.  R.  C.  R.  501,  570. 

Going  value — Net  cost  of  building  up  the  business. 

12.  Investigations  of  the  facts  involved  make  it  quite  obvious  that 
justice  between  the  investors  on  the  one  hand,  and  the  consumers  on 
the  other,  requires  that  in  valuing  public  utilities  consideration  should 
be  given  to  the  amounts  expended  by  the  former  in  building  up  the 
business  of  such  plants.  This  is  especially  true  when  the  earnings  of 
a  utility  have  not  teen  sufficient  to  meet  reasonable  expenditures  for 
development  of  the  business  and  besides  this  cover  operating  expenses, 
depreciation  and  reasonable  returns  on  the  investment.  No  public 
utility  can  be  a  paying  concern  until  it  has  obtained  a  paying  business. 
To  secure  enough  takers  so  that  the  revenues  obtained  fronOhem  wJll 
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adequately  meet  all  reasonable  outlays,  is  a  matter  that  usually  re- 
quires both  expenditures  and  time.  Comparatively  few  plants  are 
therefore  paying  at  first.  Several  years  are  often  required  to  obtain 
customers  enough  for  a  paying  business.  In  the  meantime  the  plants 
have  to  be  kept  in  operation  and  the  losses  from  such  operation  made 
up  by  investors.  When  these  losses  are  due  to  such  delays  in  securing 
the  required  amount  of  business,  which  cannot  be  reasonably  avoided 
and  have  not  teen  covered  by  subsequent  earnings,  it  Is  difficult  to  es- 
cape the  conclusicn  that  they  mrst  also  be  regarded  as  one  of  the  ele- 
ments that  should  be  considered  in  appraising  the  plants  and  in  fixing 
their  rates.  If  investors  are  not  coujoensated  for  such  losses,  either  by 
being  allowed  reasonable  returns  thereon  or  through  surplus  earnings, 
they  will  net  continue  to  invest  their  money  in  plants  of  this  kind. 
Again,  the  investors  would  seem  to  be  entitled  to  such  compensation  on 
the  ground  cf  equity  alone;  for  these  losses  enter  into  the  cost  of  the 
service  and,  under  normal  conditions,  it  is  only  fair  that  the  rates 
charged  for  the  services  rendered  are  fixed  at  a  level  that  is  high 
enough  to  cover  all  reasonable  costs,  l^tatc  Journal  Printing  Co.  et  al. 
V.  Madison  Gas  d-  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  577. 

13.  There  are  good  reasons  why  all  reasonable  and  legitimate  net 
costs  of  building  up  the  business  should  be  considered  in  connection 
with  the  valuation  cf  the  plant  and  the  rate  of  return  on  this  valuation. 
The  conditions  are  also  usually  such  that  costs  of  this  character  can 
be  ascertained  with  a  reasonable  degree  of  accuracy.  State  Journal 
Printing  Co.  ct  al.  v.  Mcdison  Gas  cG  Electric  Co.  1910,  4  W.  R.  C.  R. 
501,  577-578. 

14.  For  public  utilities  which,  under  both  the  common  and  the  stat- 
ute law,  under  normal  conditions  are  only  entitled  to  reasonable  re- 
turns en  the  investment,  justice  as  well  as  equity  appears  to  demand 
that  the  amounts,  if  any,  ly  which  they,  under  ordinary  conditions, 
have  failed  to  earn  such  returns,  should  be  considered  In  fixing  values 
and  rates  for  such  plants.  In  fact,  such  consideration  would  in  most 
cases  seem  to  be  absolutely  necessary  in  order  to  secure  the  capital  re- 
quired. For  it  must  be  obvious  to  all,  that  unless  the  prospects  for  ob- 
taining at  least  a  reasonable  amount  for  interest  and  profit  are  at  least 
fairly  good,  private  capital  will  not  enter  such  enterprises.  By  this 
is  not  meant,  however,  that  deficits  from  operation  can  be  equitably 
taken  into  account  in  the  appraisals  or  rates  regardless  of  the  condi- 
tions under  which  they  were  incurred.  As  already  stated,  when  such 
deficits  are  due  to  abnormal  conditions,  or  when  due  to  bad  manage- 
ment, defective  judgment,  extravagance,  lack  of  ordinary  care  and  fore- 
sight, unduly  high  capital  charges,  and  other  causes  of  this  nature,  it 
is  manifestly  clear  that  they  should  be  accorded  little  or  no  consider- 
ation in  either  the  valuation  or  the  rates.  This  is  also  likely  to  be  the 
case  for  such  deficits  which  were  incurred  under  and  borne  by  others 
than  the  present  owners,  and  which  have  been  wiped  out  in  the  various 
transfers  of  ownership.  That  these  propositions  are,  as  a  rule,  sound 
and  equitable,  appears  to  be  so  clear  as  to  need  no  further  argument. 
t^tate  Journal  Printing  Co.  et  al.  v.  Madison  Gas  d  Electric  Co.  1910, 
4  W.  R.  C.  R.  501,  .'')85-586. 

Going    value — Net    cost    of    huilding    up    the    bimness — Cost 
charged  to  capital  account. 

15.  If  going  value  is  made  a  part  of  the  capital  investment,  it  becomes 
a  permanent  charge  against  consumers  for  all  time  to  come.  Payne  et 
ah  V,  Wis,  Tel.  Co.  1909,  4  W.  R.  C.  R.  1,  61, 
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Going  value — Net  coit  of  huildimj  up  the  business — Cost 
charged  to  capital  account  or  gradually  charged  off  from 
earnings, 

16.  Whether  this  going  value  should  \e  made  a  part  of  the  permanent 
capitalization  of  the  plant,  or  provided  fcr  ly  means  of  a  sinking  or 
other  fund,  is  a  n:atttr  to  te  decldrd  on  the  facts  in  each  particular 
case.     Payne  ct  al.  v.  Wis.  Tc\  Co.  1909,  4  W.  R.  C.  R.  1,  61. 

17.  With  respect  to  going  value  the  principle  has  been  promulgated 
in  the  decisions  of  this  Commission  that  certain  uncompensated  losses 
and  deficits  might  be  considered  in  the  establishment  of  the  value  of  a 
plant  for  rate-making  purposes.  Whether  the  amount  thus  determined 
as  goiDg  value  sbouM  ^c  added  to  the  estimated  capitalization,  or 
whether  it  should  be  provided  for  by  means  of  a  sinking  fund,  was  left 
for  determination  en  the  basts  of  the  facts  in  each  individual  case. 
{Hill  ct  aJ.  V.  Antigo  Water  Co.  190P,  3  W.  R.  C.  R.  623.)  (In  re  Mc- 
nominee  iG  Marinette  Light  tC-  Tracticn  Co.  1909,  3  W.  R.  C.  R.  7"8.) 
(Payne  et  al.  v.  Wis.  Trl.  Co.  190«,  4  W.  R.  C.  R.  1.)  City  of  Ashland 
V.  Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273,  308-309. 

Going  value — Net  cost  of  building  vp  the  business — Cost  grad- 
uMy  charged  off  from  earnings. 

18.  If  going  value  is  provided  fcr  ly  means  of  a  sinking  fund,  all 
persons  who  are  patrons  of  the  plant  during  the  period  in  which  the 
sinking  fund  is  accumulated  will  alone  contribute.  Payne  et  al  v.  W.s. 
Tel.  Co.  1909,  4  W.  R.  C.  R.  1.  6K 

Going  value  distinguished  from  the  value  of  a  going  conarn. 

19.  In  the  testimony  going  value  was  defined  as  that  value  which  is 
added  to  the  physical  value  of  a  plant  by  virtue  of  the  successful  and 
harmonious  operation  of  the  whole,  and  the  co-ordination  of  the  various 
parts.  This  might,  with  nrcpriety,  be  termed  a  definition  of  the  value 
of  a  going  concern  as  distinsruished  from  going  value  or  the  uncom- 
pensated cost  incurred  in  building  ip  the  business.  The  value  of  a 
going  concern  is  generally  greater  than  the  sum  of  the  values  of  tbe 
separate  physical  parts  of  the  nlant.  Tbe  seller  cf  suc'\  a  rl«»nt  is  in 
a  position  to  exact  more,  and  the  purchaser  would  generally  be  willing 
to  pay  more,  than  for  a  plant  which  has  no  established  busin?ss.  In 
expropriation  proceedings,  likewise,  the  owner  or  owners  of  a  plant 
which  is  a  going  concern  would  doubtless  be  awarded  a  larger  amount 
of  damages  than  the  owner  or  owners  of  a  plant  which  has  not  yet  been 

v^         placed  upon  a  going  basis.     But  this  "more**  in  the  value  cf  a  plant  in 

^  the  case   of  purchase  J'nd  sale,  or   expropriation,   is  not  a  matter   in 

which    the    public    is    interested    in    proceedings    of    this    kind.    This 

V/  *'more"  is  not  property  used  and  useful  for  the  convenience  of  the  pub- 

lic witbin  the  meaning  of  the  statute.  On  the  other  hand,  if  pronerty  is 
devoted  to  the  public  use,  and  reasonable  care  bas  been  exercised  in  all 
the  phases  cf  its  management,  but  the  owners  have  rot  received  a  fair 

"^  return  during  the  earlier  years  of  the  operation  of  the  nlant  in  which 

the  property  is  used  for  the  convenience  of  the  public,  tbe  deficit  thvg 
incurred  must  be  made  up  out  of  later  earnings,  insofar  as  this  is  com- 
mercially possible  and  expedient.  In  other  words,  every  effort  honestly 
put  forth  every  dollar  prcnerly  exnendcd,  and  every  obligation  legiti- 
mately incurred  in  the  estaMisbment  of  an  efficient  public  utility  busi- 
ness must  be  taken  into  consideration  in  the  making  of  rates  for  such 
business.  Collectively  the  elements  just  referred  to  may  be  designated 
by  the  term  going  value,  and  in  this  sense  there  can  be  no  questidn  re- 
garding the  propriety  and  justice  of  admitting  going  value  as  a  con- 
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sic  ration  in  the  determination  of  rates.    Payne  et  cU.  v.  Wis.  Teh  Co, 

1B<  i,  4  W.  R.  C.  R.  1,  60-61. 

« 

G  )d  will — Applies  to  competitive  enterprises  only, 

0.  Good  will  is  an  attribute  of  competitive  business.     It  follows  that,  \ 

w     re  competition  actually  exists  which  is  effective  and  controlling  in  A        \ 
fc     e,  some  allowance  may  have  to  be  made  for  good  will  in  determin-  rJ  JkM  •  f 
ii     the  value  of  a  plant  for  certain  purposes.    Valuation  for  rate  mak-y[  IP^  '  \^ 
irg  is  not  one  of  these  purposes.    Payne  et  al.  v.  Wis.  Tel.  Co,  1909,  ^A^^l^' 
4  W.  R.  C.  R.  1.  60.  ^  r 

I  (tangible  value — Cost  gradually  charged  off  from  earnings. 

21.  Generally  speaking,  we  think  that  whatever  "intangible"  value 
<  an  be  shown  to  exist  should  be  provided  for  by  a  sinking  fund  ac- 
*  umulated  out  of  earnings,  except  in  those  rare  cases,  probably,  in 

.  hich  the  circumstances  may  make  such  a  course  of  procedure  com- 
mercially inexpedient  or  otherwise  not  feasible  or  just.  Payne  et  al. 
V.  Wis.  Tel.  Co.  1909,  4  W.  R.  C.  R,  1.  62. 

.'  onopoly  privilege. 

22.  Monopoly  privileges  can  manifestly  not  be  justly  capitalized  as 
igainst  consumers.  State  Journal  Printing  Co.  et  al.  v.  Madison  Oas  d 
ElectHc  Co.  1910,  4  W.  R.  C.  R.  501,  678. 

Physical  property — Cost  of  reproduction  new. 

23.  In  the  making  of  caluations  of  utility,  properties  under  ch.  499, 
Laws  of  1907,  an  element  of  cost  or  value  has  been  justly  recognized 
in  a  sum  which  in  case  of  reconstruction  would  be  required  for  engi- 
neering. Interest,  and  contingencies.  State  Journal  Printing  Co.  et  al. 
V.  Madison  Oas  d  fneciric  Co.  1910.  4  W.  R.  C.  R.  501,  540. 

24.  The  cost  of  reproduction  of  the  physical  property  of  a  plant,  • 
while  of  the  greatest  importance  to  that  end,  is  not  the  only  element 
that  should  be  considered  in  determining  the  fair  value  when  questions 
of  rates  are  involved.  The  cost  of  reproduction  constitutes  valuable 
evidence  of  the  amount  upon  which  investors  are  entitled  to  reasonable 
returns,  but  it  does  not  furnish  the  only  evidence  of  this  amount,  even 
insofar  as  the  physical  parts  alone  of  the  plants  are  concerned.  State 
Journal  Printing  Co.  et  al.  v.  Madison  Oas  rf  Electric  Co.  1910,  4  W.  R. 
C.  R.  501.  555. 

Physical  property — Cost  of  reproduction  new — Allowance  for 
item  of  cost  not  actually  incurred — Painng, 

25.  No  allowance  should  be  made  for  an  item  of  paving,  which  may 
be  properly  a  part  of  the  cost  of  reproduction  new,  but  which  is  not 
a  part  of  the  company's  property  devoted  to  the  public  use,  for  the 
reason  that  the  company  did  not  actually  cut  through  this  paving  in 
constructing  its  system.  Insofar  as  paving  has  actually  been  cut 
through  in  making  repairs,  extensions  or  renewals,  and  the  expense  of 
this  cutting  has  not  been  previously  charged  to  other  accounts,  it  may 
properly  be  included  in  a  valuation  of  the  property.  (Cedar  Rapids 
Gaslight  Co.  v.  Cedar  Rapids  et  al.  1909,  120  N.  W.  (la.)  966.  970.) 
City  of  Ashland  v.  Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273.  307. 

26.  The  additional  cost  because  of  paving  is  undoubtedly  a  legiti- 
mate item  that  should  be  taken  into  account  in  determining  the  cost  of 
reproducing  a  plant.  Whether  it  should  also  be  included  in  the  valua- 
tion of  a  plant  when  determined  for  rate-making  purposes,  is  a  question 
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that  would  largely  depend  upon  whether  these  expenses  were  actually 
Incurred,  that  Is,  on  whether  the  pipes  were  laid  before  or  after  the 
streets  were  paved.  If  the  pipes  were  laid  after  the  streets  were  paved, 
then  it  would  seem  that  the  additional  cost  because  of  the  paving  should 
be  included  in  the  valuation  of  the  plant.  If,  on  the  other  hand,  the 
pipes  were  laid  in  advance  of  paving,  then  equity  as  between  investor 
and  consumers  would  seem  to  require  the  omission  of  all  or  the  greater 
part  of  this  cost  from  the  valuation.  To  include  something  in  the 
valuation  of  the  physical  property  for  the  cost  of  paving,  is  undoubtedly 
fair  and  Just  when  such  costs  have  actually  been  incurred.  But  when 
they  have  not  been  incurred,  it  is  very  difficult  to  find  any  just  and 
reasonable  ground  upon  which  they  can  fairly  be  made  a  permanent, 
charge  against  the  consumers.  State  Journal  Printing  Co.  et  al,  v. 
Madison  Qas  d  Electric  Co.  1910,  4  W.  R.  C.  R.  501.  554-555. 

Physical  property — Cost  of  reproduction  new — Engineering. 

27.  The  total  cost  of  engineering  to  a  company  is  likely  to  be  lower 
for  extensions  than  for  the  original  part  of  the  plant,  for  the  reason 
that  such  extensions  are  often  planned  and  supervised  by  the  officers  of 
the  company  who  are  drawing  regular  salaries  which  are  charged  to 
the  operating  expenses.  In  other  w^ords,  the  plants  are  in  this  way  ex- 
tended without  any  additional  cost  for  engineering.  This  is  a  point 
that  is  frequently  overlooked  in  considering  both  engineering  and 
piecemeal  construction.  The  proper  treatment  of  the  officers*  salaries  In 
such  cases  would  probably  be  to  divide  them  up  between  the  operating 
and  construction,  on  the  basis  of  the  time  devoted  to  each  of  these 
branches  of  the  work;  but  in  actual  practice  this  is  not  often  done.  If 
in  such  cases  the  cost  of  engineering  goes  into  operating  expenses,  it  is 
clear  that  it  should  not  also  go  into  construction,  and  vice  versa. 
State  Journal  Printing  Co.  et  al.  v.  Madison  Gas  d  Electric  Co.  1910, 
4  W.  R.  C.  R.  501,  541. 

Physical  property — Cost  of  reproduction  new — Free  house  pip- 
ing. 

28.  Expenditures  for  the  development  of  the  business,  such  as  free 
house  piping,  when  reasonable  and  when  well  placed,  would  seem  to  be 
legitimate  and  to  constitute  a  charge  that,  in  some  form,  should  be 
borne  by  the  customers  or  by  those  who  avail  themselves  of  the  services 
in  question.  Whether  these  expenditures  should  be  charged  to  con- 
struction and  thereby  become  a  permanent  charge  on  the  consumers,  or 
be  charged  to  the  operating  expense  and  thereby  be  wiped  out  about  as 
incurred,  are  questions  that  cannot  be  settled  independently  of  the 
surrounding  conditions.  State  Journal  P7'inting  Co.  et  al.  v.  Madison 
Oas  d  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  589. 

Physical  property — Cost  of  reproduction  new — Interest. 

29.  It  would  seem  that  the  interest  during  construction,  correctly  al- 
lowable in  a  valuation  under  ordinary  conditions,  would  be  interest  at 
the  current  rate  on  the  cost  of  each  part  of  the  plant  during  its  con- 
struction. The  element  of  cost  by  reason  of  interest  during  construc- 
tion is  one  which  can  not  be  escaped.  It  is  present  to  some  extent,  no 
matter  what  the  method  of  financing  the  construction  may  be.  Prom 
the  time  an  investment  for  construction  is  made  until  the  completion 
of  the  entire  plant  enables  that  investment  to  become  active  as  an 
integral  part  of  a  working  whole,  there  is  the  element  of  interest,  for 
that  investment  is  nece.««sarily  involved  and  is  necessarily  idle  until 
the  completion  of  the  plant  to  a  working  point.  State  Journal  Printing 
Co.  et  al.  r.  Madison  Oas  d-  Electric  Co.  1910,  4  W.  [|^^ig.^^.@{^^&[^ 
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30.  The  fact  of  interest,  like  the  fact  of  depreciation,  is  present,  no 
matter  what  method  be  employed  for  the  financing  of  it.  This  is  as 
true  when  the  money  is  furnished  by  the  owners  as  when  it  is  borrowed 
by  them.  The  theory  upon  which  such  interest  rests  is  sound,  and  re- 
mains so  even  in  isolated  cases  where  the  investors  may  decide  to 
charge  no  interest  and  choose  to  donate  the  same  to  the  consumers  In 
the  way  of  lower  charges  for  the  services  rendered.  Even  if  the  com- 
pany let  a  contract  for  the  complete  construction  of  a  plant,  to  be  paid 
for  in  no  part  until  wholly  completed  to  the  operating  point,  interest 
cost  would  come  in  as  a  part  of  the  contract  price,  even  though  not 
expressly  set  forth.  In  that  case  the  contractor  would  have  to  ask  a 
higher  price  to  cover  the  interest  cost.  Some  additional  compensation 
is  needed  for  the  investment  made  by  him  during  the  progress  of  the 
work  and  which  is  necessarily  idle  until  the  completion  of  the  plant. 
Should  the  company  itself  construct  the  plant  and  be  able  to  arrange 
to  do  the  entire  work  on  credit — gathering  the  material,  machines  and 
equipment,  labor  and  everything  additional  needed  on  credit,  to  be  paid 
for  at  the  completion  of  the  plant  at  the  point  of  operation — the  in- 
terest cost  would  enter  nevertheless  in  some  form  in  the  entire  cost 
of  construction.  State  Jcurnal  Printing  Co.  ct  al.  v.  Madison  Oas  & 
Electric  Co.  1910,  4  W.  R.  C  R.  501,  542-543. 

31.  The  element  of  interest  during  construction,  theoretically,  is 
the  current  rate  for  the  use  of  each  item  of  the  outlays  during  the 
time  which  intervenes  between  each  such  outlay  and  the  date  of  the 
completion  of  the  plant  up  to  the  point  of  operation.  The  sum  of  these 
charges,  however,  is  the  minimum  amount  that  should  be  allowed  as  in- 
terest during  construction.  State  Journal  Printing  Co.  ct  al.  v.  Madi- 
son Gas  d  Electric  Co.  1910,  4  W.  R.  C.  R.  501.  543. 

32.  Whatever  the  interest  rate  may  te  in  any  particular  case,  it  is 
likely  to  be  considerably  higher  for  the  original  plant  than  for  sub- 
sequent extensions  to  it.  This  is  due  partly  to  improvements  in  the 
credit  of  the  plant,  and  partly  to  the  fact  that  for  a  plant  that  is  In 
operation  and  earning  nicney  there  are  many  ways  in  which  the  in- 
come and  the  working  capital  can  temporarily  be  so  used  as  to  keep 
down  the  interest  charges  for  new  additions  without  materially  af- 
fecting either  the  income  or  operating  expenses  of  the  plant.  State 
Journal  Printing  Co.  et  al.  v.  Madison  Gas  d-  Electric  Co.  1910,  4  W.  R. 
C.  R.  501.  544. 

Physical  property — Cost  of   reproduction    new — Land. 

33.  The  main  question  involved  in  the  valuation  of  a  utility  for 
rate-making  purposes  is  to  find  the  fair  value,  or  that  value  upon 
which  the  investors  are  entitled  to  reasonable  returns  and  which  is 
equitable  as  between  the  investors  on  the  one  hand  and  the  customers 
on  the  other.  This  applies  as  much  to  the  valuation  of  the  real  prop- 
erty of  the  utility  that  is  used  or  useful  in  connection  with  the  serv- 
ices it  renders,  as  to  any  other  part  of  the  property  that  is  so  used,  or 
to  the  plant  as  a  whole.  In  the  case  under  consideration  the  cost  of 
reproduction  new  of  the  land  represents  the  original  cost  plus  the 
natural  increment  in  the  value  of  the  land.  State  Journal  Printing 
Co.  ct  al.  V.  Madison  Gas  <(•  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  535- 
536,  537. 

Physical  property — Cost  of  reproduction  neu* — Piecemeal  con- 
struction. 

34.  While  there  are  conditions  which  tend  to  increase  the  cost 
under  piecemeal  construction,  there  also  appear  to  be  certain  factors 
which  may  have  the  opposite  effect.  Extensions  to  plants  are  often 
of  such  nature  that  their  cost  during  the  construction  period  is  met 
out  of  current  receipts  or  funds  on  hand  in  such  a  way  that  little  or 
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nothing  in  the  way  of  interest  charges  is  in  reality  incurred  until  the 
extensions  are  in  operation  and  financed  in  the  usual  manner.  Again, 
the  planning  and  supervision  of  the  work  of  such  extensions  Is  often, 
Vt  not  always,  performed  by  the  regular  officers  and  employes  of  the 
company  without  any  increase  in  their  salaries  or  wages.  The  entire 
amount  of  such  supervisory  cost  is  usually  charged  to  the  operating 
expenses,  and  this  tends  materially  to  reduce  the  cost  of  engineering 
and  supervision  of  these  extensions.  These  and  similar  economies, 
often  practicable  under  the  conditions  described,  are  not  without 
significance  in  passing  upon  the  cost  of  piecemeal  construction  and 
may  go  far  in  offsetting  many  of  the  factors  which  usually  make  piece- 
meal construction  relatively  the  most  costly.  State  Journal  Printing 
Co.  et  ah  V.  Madison  Gas  rf  ElcctHc  Co.  1910,  4  W.  R.  C.  R.  501,  549, 

Physical   property — Cost   of  reproduction   7iew — Property   ac- 
quired through  gift. 

35.  The  law  requires  the  Commission  to  value  all  the  property  used 
and  useful  for  the  convenience  of  the  public.  It  says  nothing  about 
deducting  the  value  of  the  property  owned  by  a  company,  but  originally 
donated  to  it.  For  purposes  of  proceedings  like  those  herein,  the  Utili- 
ties Law  "does  not  inquire  into  the  manner  in  which  property  of 
utility  corporations  devoted  to  the  public  use  was  originally  obtained, 
whether  by  purchase,  inheritance,  gift  or  theft.  The  law  simply  com- 
pels the  Commission  to  value  this  property,  and  to  consider  this 
valuation  in  taking  official  action  with  respect  to  rates  and  service. ' 
(Tighe  et  al.  v.  Clinton  Tel.  Co.  1908,  3  W.  R.  C.  R.  117.  126.)  City  of 
Ashland  v.  Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273,  306. 

36.  From  a  legal  point  of  view  the  position  will  doubtless  have  to 
be  taken  that  the  Commission  is  simply  required  to  value  all  the 
property  used  and  useful  for  the  convenience  of  the  public  and  to  con- 
sider this  valuation  in  taking  official  action  with  respect  to  rates  and 
service.  The  Utilities  Law  does  not  inquire  into  the  manner  in  which 
property  of  utility  corporations  devoted  to  the  public  use  was  originally 
obtained,  whether  by  purchase,  inheritance,  gift  or  theft,  although  we 
are  frank  to  say  that  from  the  point  of  view  of  equity  full  considera- 
tion may  well  be  given  to  the  fact  that  a  large  number  of  seryices 
have  been  paid  for  by  private  consumers,  and  that  certain  lands  have 
been  donated  to  the  company  by  the  municipality.  City  of  Ashland  v, 
Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273.  306. 

Physical   property — Cost   of   reprod^iction   new — Property    ac- 
quired through  gift — Land. 

37.  The  present  value  of  land  originally  donated  by  a  municipality 
to  a  water  company  should  be  included  in  the  valuation  of  the  plant 
City  of  Ashland  v.  Ashland  Water  Co.  1909,  4  W  R.  C.  R.  273,  305-306. 

Physical  property — Cost  of  reproduction  new — Service  connec- 
tions. 

38.  Service  connections  are  legally  a  part  of  the  company's  prop- 
erty, even  though  paid  for  by  consumers.  However,  the  fact  that  con- 
sumers paid  for  a  considerable  number  of  such  service  connections 
should  be  taken  into  consideration  as  a  matter  of  equity  in  determin- 
ing the  value  of  the  physical  property  of  a  water  utility.  City  of 
Ashland  v.  Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273,  305-306. 


Digitized  by  VjOOQIC 


VALUATION.  933 


Physical  proper'jy — Cost  of  reproduction  new — Working   cap- 
ital. 

39.  That  stocks  and  supplies  and  cash  in  sufficient  amounts  to  in- 
sure economical  and  safe  operation  of  the  plant  are  proper  items  to 
be  included  in  the  working  capital,  is  clear.  This,  in  a  sense,  might 
also  be  true  of  bills  receivable,  except  in  such  cases  where  they  are 
offset  by  bills  payable.  The  mechanism  and  nature  of  modern  in- 
dustry are  such  that  the  bills  can  not  be  collected  on  the  delivery  of 
the  goods,  and  hence  thirty  and  even  sixty  days'  time  for  payment 
of  bills  are  usually  regarded  as  cash  sales.  The  effect  of  this  is,  that 
bills  and  accounts  receivable,  and  bills  and  accounts  payable,  to  a 
considerable  extent  tend  to  offset  each  other,  and  that  the  former, 
for  this  reason,  may  not  be  an  essential  part  of  the  working  capital. 
For  a  company  situated  as  the  one  In  question  here,  the  essential 
Items  in  working  capital  would  seem  to  consist  of  stores  and  supplies 
and  cash  on  hand.  State  Journal  Printing  Co.  et  ah  v.  Madison  Oas 
*C  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  551-552. 

Physical  property — Original  cost. 

40.  The  cost  of  reproduction  new  and  present  value  do  not  furnish 
all  the  evidence  that  should  be  considered  in  order  to  determine  the 
physical  value  of  these  plants  for  rate-making  purposes.  There  are 
other  facts  to  take  into  account,  and  among  these  are  the  original  cost 
of  constructing  the  plants.  The  original  cost  is  an  extremely  im- 
portant item,  but  unfortunately  it  cannot  often  be  definitely  ascer- 
tained. State  Journal  Printing  Co.  et  al.  v.  Madison  Oas  d  Electric 
Co.  1910,  4  W.  R.  C.  R.  501,  557-558. 

Unearned  increment. 

41.  It  is  true  that  such  elements  of  value  as  the  natural  increase  in 
the  value  of  land  and  such  increases  in  othpr  property  as  may  be 
caused  by  rising  prices  of  labor  and  material,  may  not  be  offset  by 
-actual  outlays  on  the  part  of  the  owners  of  such  plants;  that  to  in- 
clude such  items  in  the  validation  may,  in  a  sense,  amount  to  a  capl 
tallzatlon  of  unearned  increments;  and  that  there  may  be  some  ques- 
tion as  to  whether  this  Is  equitable  as  between  company  and  con- 
-sumers.  There  is  much,  however,  to.  be  said  on  the  other  side  of  this 
'question.  That  the  law  as  well  as  our  social  system  recognizes  such 
:gains  In  practically  all  other  undertakings,  is  evident  from  the  fact 
tbat  rents  and  interest  charges  usually  vary  with  the  natural  Increase 
In  the  value  of  the  property  they  cover.  As  the  cost  of  reproduction  of 
-a  plant  usually  plays  perhaps  the  most  important  part  in  determining 
Its  value,  it  Is  more  than  likely  that  the  owners  would  have  to  bear 
losses  in  case  land  and  other  property  had  depreciated  instead  of  ap- 
preciated. It  w6uld  seem  only  just  that  the  rule  should  work  both 
ways.  Appreciations  In  value  of  the  kind  in  question  are  generally 
acknowledged  as  rightfully  belonging  to  the  owners  of  the  property 
which  has  thus  risen  in  value.  It  is  based  neither  on  unreasonable 
rates,  nor  on  assumed  business  conditions  or  similar  facts  of  this 
nature..  It  is  simply  due  to  general  growth  and  development.  In 
view  of  these  facts  there  would  seem  to  be  good  ground,  ffom  bofh  a 
legal  and  economic  viewpoint,  for  giving  such  appreciations  in  value 
coD»ld«ratlon  in  appra4»lBg  public  uttttttes.  At  any  rate,  w«  can  not 
now  see  good  reasons  upon  which  to  exclude  these  elements  from  the 
appraisal  of  utility  properties.  Stcte  Journal  Printing  Co,  et  al.  v. 
Madison  Oas  d  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  579. 


Digitized  by  VjOOQIC 


934  VALUATION. 


DETERMINATION    OF    THE    VALUE    OF    PROPERTY    OF    PUBLIC 
UTILITIES— METHODS   OF  APPRAISAL. 

Determination  of  the  total  value  of  the  plant  and  its  btmness, 

42.  The  value  of  the  various  elements,  vhich  should  thus  be  con- 
sidered In  the  appraisal  of  public  utilities  for  rate-making  purposes, 
may  be  determined  in  various  ways,  but  the  methods  which  were  em- 
ployed for  this  purpose  in  the  case  of  Hill  et  al.  v.  Antigo  Water  Co. 
1909,  3  W.  R.  C.  R.  623,  as  more  or  less  fully  illustrated  In  the  decision 
of  this  Commission  in  that  case  (page  738  and  other  pages)  would 
seem  to  be  as  practical  as  any  that  could  have  been  conveniently  em- 
ployed. In  that  case  the  plant  was  charged  with  the  cost  of  the  plant 
at  the  beginning  of  the  first  year,  with  the  new  extensions,  interest 
on  the  investment,  depreciation  of  the  plant  and  the  expenses  of  opera- 
tion during  the  first  year.  It  was  next  credited  with  the  total  gross 
earnings  during  the  year.  The  balance  between  these  debits  and 
credits  was  regarded  as  the  net  value  of  the  plant  at  the  end  of  the 
year.  This  balance  was  then  carried  forward  to  the  beginning  of  the 
second  year,  and  with  the  extensions,  interest,  depreciation  and  operat- 
ing expenses  for  this  year  charged  up  against  the  plant  in  the  same 
manner  as  for  the  first  year.  The  credits  to  the  plant  for  the  second 
year,  the  same  as  for  the  first,  consisted  of  the  gross  earnings;  and 
the  balance  was  regarded  as  the  net  value  of  the  plant  at  the  end  of 
the  second  year.  These  operations  were  performed  for  each  year 
of  the  life  of  the  plant,  the  balance  at  the  end  of  the  last  year  being 
regarded  as  the  value  of  the  plant  on  the  earnings  basis  in  question 
at  the  end  of  the  period.  Computations  of  this  character  must  of 
necessity  show  the  value  of  a  plant  at  the  end  of  each  year  on  any 
given  e«irniT»gs  basis.  It  the  figures  that  are  included  in  these  calcu- 
lations contain  only  such  items  as  equitably  belong  therein,  and  if  the 
rate  of  interest  and  profit  that  is  used  is  the  rate  that  is  fair  and" 
equitable  to  all  concerned,  then  it  also  follows  that  the  balances  at 
the  end  of  the  year  are  fairly  close  representations  of  the  reasonable 
Valuation  of  the  plant  and  its  business.  State  Journal  Printing  Co. 
et  al.  V.  Madison  Oas  <£  Electric  Co.  1910,  4  W.  R.  C.  R.  501,  580. 

Dctcnninaiion  of  the  value  of  the  physical  property  of  the 
plant — Cost    of   reproduction    new — Land. 

43.  In  fixing  values  on  the  land  in  the  case  under  consideration,  the 
method  of  averages  was  employed.  Under  this  method  the  average 
value  per  unit  is  found  by  taking  the  average  assessed  value  per  Itcre 
or  other  unit  of  several  selected  similarly  situated  tracts,  and  apply- 
ing the  percentage  of  assessed  value  to  the  average  bona  fide  sale  value- 
during  the  recent  period,  either  the  past  year  or  past  five  years,  as  de- 
termined by  the  state  board  of  assessment  for  the  assessment  district 
in  which  the  land  in  question  Is  situated.  This  gives  the  average  value 
per  unit.  If  the  land  in  question  Involves  the  acquisition  of  a  num- 
ber of  separately  owned  parcels,  10  per  cent  may  be  added  on  this 
account.  State  Jonrval  Printing  Co.  et  al.  v.  Madison  Oas  d  Electric 
Co.  1910,  4  W.  R.  C.  R.  501,  510-511. 

Determination  of  the  valne  of  the  physical  property  '  of  the 
plant — Cost  of  reproduction  new — Piecemeal  construc- 
tion. 

44.  As  a  rule  the  original  part  of  a  utility  is  built  In  one  continuous 
operation  and  should  be  mostly  classed  under  large  scale  construction. 
The  various  extensions,  however,  that  are  subsequently  added  to  the 
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plants  In  growing  cities,  are  mostly  of  smaller  proportions  when  taken 
43eparately,  and  will,  therefore,  generally  come  under  piecemeal  con- 
4struction.  In  appraising  utilities  which  have  been  constructed  on 
this  basis,  the  pmblem  seemrs  to  be  to  find  units  of  cost  that  represent 
a  fair  average  of  these  conditions.  To  find  such  units  appears  to  be 
practicable.  In  fact,  it  would  seem  that  the  extra  costs  of  piecemeal 
•construction  can  be  more  readily  and  accurately  taken  into  account 
in  this  manner  than  by  an  arbitrary  allowance  of  a  lump  sum  to  be 
added  to  a  cost  that  has  originally  been  computed  upon  the  basis  of 
<:ontinuous  construction.  At  any  rate,  it  is  the  practice  of  the  engi- 
neers of  the  Commission  to  allow  for  piecemeal  construction  in  the 
manner  indicated,  and  this  method,  upon  investigation,  appears  to  us 
to  be  sound  and  to  have  led  to  reasonably  fair  and  accurate  results  in 
both  the  present  case  and  in  other  similar  cases.  State  Journal  Print- 
ing Co.  et  al.  V.  Madison  Gas  d  Electric  Co.  1910,  4  W.  R.  C.  R.  501, 
548-549. 

VALX7E  OF  ARTICLES  CARRIED 

As  element  in  judging  reasonableness  of  rates,  see  Rates,  16. 


VARIABLE  EXPENSES 

Prorating  of  variable   expenses   in    the   determination   of   unit  costs 

for  electric  utilities,  see  Accounting,  7-9. 
Prorating  of  variable  expenses  in  the  determination  of  unit  costs  for 

gas  utilities,  see  Accounting,  10. 
Prorating  of  variable  expenses  in  the  determination  of  unit  costs  for 

public  utilities,  see  Accounting,  7-9,  10,  20-21. 
Prorating  of  variable  expenses  in  the  determination  of  unit  costs  for 

water  utilities,  see  Accounting,  20-21. 


VEHICLE  SPRINGS 

See  Springs. 


VESTED  INTERESTS 

Contract  whose  performance  depends  upon  the  continuance  of 
a  franchise  not  a  vested  interest  under  state  constitution. 
1.  Vested  interests  cannot  be  divested,  but  a  contract  whose  per- 
formance depends  upon  the  continuance  of  a  franchise  is  not  one  in 
which  the  owner  of  a  franchise  can  have  a  vested  interest.  This  seems 
to  be  clear  under  the  ruling  of  the  supreme  court  of  the  United  States 
in  Greenwood  v.  Freight  Co.  1881,  105  U.  S.  13,  19,  21-22.  City  of  Ash- 
land V.  Ashland  Water  Co.  1909,  4  W.  R.  C.  R.  273,  303. 


VILLAGES 

See  Municipalities. 

Village  board,  consent  of,  necessary  for  abandonment  of  street  rail- 
way track  constructed  under  franchise  granted  by  such  board,  see 
Street  Railways,  6. 
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WATER  XTTILITIES 

Cost  of  service  of  water  utilities,  determination  of  unit  costs,   see 

Accounting,  16-21. 
Depreciation  reserve  charge  for  water  utilities,  see  Depreciation,  17. 

ACCOUNTING 

See  Accounting 

RATES 
See  Rates 

VALUATION 
See  Valuation 

WEIGHTS 

MINIMUM  CARLOAD  WEIGHTS 

Basis  of  minimum  weights — Minima  should  be  based  upon  prac- 
tical loading  capacity. 
1.  The  loading  requirements  are  usually  dictated  by  the  experience 
of  the  traffic  in  each  case.  The  proper  principle  to  govern  in  fixing  a 
minimum  loading  for  a  car,  when  used  in  the  transportation  of  any 
commodity,  it,  the  ascertainment  of  the  amount  of  the  commodity  that 
can  be  loaded  when  ordinary  care  is  exercised,  and  the  establishing  of 
the  minimum)  within  such  limit.  {Merrill  Woodentoare  Co,  v.  C.  M, 
d  St.  P.  R.  Co.  1908,  3  W.  R.  C.  R.  54,  60.)  Minneapolis  Lumber  Co. 
V.  N.  P.  R.  Co.  et  al.  1909,  4  W.  R.  C.  R.  206,  209. 

Carload  minimum  on  logs,  see  Reparation,  7. 

Carload  minimum  on  wrappers,  see  Ratks,  60;  Reparation,  8. 

WOOD 

Refund  on  shipment,  Rhinelander  to  Madison,  Wis.,  see  Rates,  68; 

Reparation,  34. 
Refund  on  shipment,  Wisconsin  points  to  Edgerton,  Wis.,  see  Rates, 

59;   Reparation,  6. 

WOSKINO  CAPITAL 

As  element  In^  the  valuation  of  public  utilities,  see  Valuation,  39. 

WBAPPEBS 

Refund  on  shipments,   Oshkosh   to  Milwaukee,  Wis.,   see  Rates,   60; 
Reparation,  8. 
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